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Court File No. CV-21-00673084-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

B E T W E E N: 
 

ROYAL BANK OF CANADA 
 

Applicant 
 

- and – 
 

PEACE BRIDGE DUTY FREE INC. 
 

Respondent 
 

 

SUPPLEMENTAL AFFIDAVIT OF JIM PEARCE 

I, Jim Pearce, of the Town of Fort Erie, in the Province of Ontario, AFFIRM AND SAY 

THAT: 

1. I am the general manager as well as an officer holding the position of Secretary/Treasurer 

of Peace Bridge Duty Free Inc. (“Duty Free”). As such, I have personal knowledge of the matters 

to which I hereinafter depose. Where I do not have personal knowledge of the matters set out 

herein, I have stated the source of my information and belief, and, in all such cases, believe it to 

be true.  

2. I swore affidavits in relation to this matter on December 12th, 2021, November 13th, 2022 

and December 2nd, 2022. 
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3. Capitalized terms not defined in this affidavit have the same meaning ascribed to them in 

the Lease (as defined in the Notice of Motion and my affidavit sworn December 12th, 2021) and 

my December 12th, 2021, November 13th, 2022 and December 2nd, 2022 affidavits.  

Negotiation of subsection 18.07 of the Lease 

4. Since I swore my December 2nd, 2022 affidavit, I have located records from July 2016, 

when I, on behalf of Duty Free, was negotiating the Lease with the Authority. 

5. At the time, Duty Free was concerned about outside events beyond its control interrupting 

Duty Free’s business and preventing it from generating sufficient revenue to pay minimum Base 

Rent (since the Base Rent structure in the Lease was based entirely on the anticipated Gross Sales 

of the duty-free store without material interruption or change in products which could be lawfully 

sold).  

6. Specifically, Duty Free was quite concerned about three types of regulatory changes that 

were entirely beyond Duty Free’s control that could prevent it from being able to pay the Rent 

provided for in Article IV of the Lease, namely: (1) changes impacting the sale of tobacco; (2) 

changes impacting the sale of alcohol; and (3) changes impacting volume of traffic over the Peace 

Bridge. Duty Free was also concerned about a fourth risk being construction on or impacting the 

bridge which would impact the volume of traffic flow. 

7. As Duty Free and the Authority were negotiating revisions to the Lease before it was 

executed, I had a meeting with Karen Costa from the Authority on July 18th, 2016. One of the 

issues we addressed at that meeting was Duty Free’s concern conveyed to the Authority in writing 

that if something catastrophic occurred during the Term that was beyond Duty Free’s control and 
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that materially impacted sales, Duty Free would need an abatement of Rent, and potentially other 

terms of the Lease to be addressed as well, otherwise there would be no way that Duty Free would 

be able to pay minimum Base Rent. During our meeting, I made it clear to the Authority that Duty 

Free’s main concern was its ability to pay minimum Base Rent and if Duty Free’s business was 

materially impacted by a significant event or change in circumstance outside its control, it would 

require a rent abatement that would be in proportion to what Duty Free could afford to pay during 

the affected period having regard to its Gross Sales. Attached as Exhibit “A” to this affidavit is a 

copy of the handout provided at the July 18th, 2016 meeting with certain of my contemporaneous 

hand-written notes. Attached as Exhibit “B” to this affidavit is a copy of my typed notes which I 

believe were prepared following the July 18th, 2016 meeting.  

8. At the July 18th, 2016 meeting, Ms. Costa, on behalf of the Authority, conveyed to me that 

the Authority did not want the language of subsection 18.07 of the Lease to expressly refer to a 

formulaic rent abatement, or a right to a rent abatement because it was concerned that such an 

express contractual right might prejudice the ability to successfully make a business interruption 

claim in the event of an event that was covered by insurance, by reason of an insurer arguing that 

the contractual abatement right meant that no or a reduced loss existed in terms of any right to be 

compensated by insurance.  As a result, the Authority objected to express language about abating 

rent for fear it would assist an insurer to attempt to reduce insurance proceeds otherwise payable. 

However, Ms. Costa made it very clear to me that the Landlord did not in fact object to the need 

for a rent abatement to address events including changes in regulatory rules that caused a material 

negative impact on Duty Free’s business.  

9. Ms. Costa made it crystal clear to me that the intention of the Authority was that when 

circumstances required it, and subsection 18.07 of the Lease was triggered, with no right to 
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business interruption insurance proceeds, that a rent abatement would be implemented. Given the 

lengthy landlord-tenant relationship to date, and our generally good relationship with the Authority 

over that period, I had no concerns about taking Ms. Costa at her word. 

10. After the meeting, Ms. Costa emailed me on July 19th, 2016 with the revised version of the 

Lease. In her email, Ms. Costa confirmed that the changes in government regulations could 

materially impact Duty Free’s business and she acknowledged that subsection 18.07 of the Lease 

was intended to address that concern (ability to pay minimum Base Rent and the need for a rent 

abatement) that I raised at our meeting. She also noted that the Authority agreed to the vast majority 

of Duty Free’s requests for revisions to the Lease.  Based on my meeting with Ms. Costa, and her 

subsequent confirming email, it was clear to me that the Authority and Duty Free were aligned on 

the need to abate minimum Base Rent if Duty Free’s business was materially affected by regulatory 

changes. 

11. I want to emphasize that it was expressed to me by the Authority that the only reason 

subsection 18.07 does not explicitly say minimum Base Rent will be abated is because the 

Authority was concerned about the language of subsection 18.07 of the Lease impacting receipt of 

insurance proceeds as noted above. Attached as Exhibit “C” to this affidavit is a copy of Ms. 

Costa’s July 19th, 2016 email.  

12. My understanding of subsection 18.07 of the Lease based on the language that was agreed 

to and the representations made to Duty Free by the Authority was that in the event subsection 

18.07 was triggered: 

a. the Authority would agree to reduce minimum Base Rent during the time Duty 

Free’s business was affected; 
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b. minimum Base Rent would be reduced to a level that Duty Free could afford to pay

taking into consideration the impact of changes of sales such that Duty Free would

not be asked to operate at a loss due to the level of Base Rent being charged during

the time Duty Free’s business was affected (in other words at worst Duty Free

would break even taking into consideration sales, and its operating expenses but

my expectation was that Duty Free would be permitted to retain some earning for

its owners); and

c. The reduced Base Rent would be abated, not deferred, as the Authority already had

a mechanism in the Lease for percentage rent recovery.

13. When the Lease was agreed to and executed, I understood that the Authority acknowledged

the intent of subsection 18.07 of the Lease was, if and when triggered, to provide Duty Free with 

a minimum Base Rent abatement. The Authority’s position when negotiating the Lease is entirely 

inconsistent with the position it is taking now that subsection 18.07 of the Lease does not create 

any obligation to abate minimum Base Rent during the period the government closed the border 

to non-essential travellers and during the period Duty Free’s business continues to be materially 

affected by those changes in Applicable Laws. Based on my direct involvement in discussions 

with the Authority and the representations made by the Authority, including Ms. Costa, this is 

exactly what subsection 18.07 of the Lease was intended to do. 

Communication with the Authority following the outbreak of Covid-19 

14.  Following the closure of the border to non-essential travellers and the Ontario

government’s order requiring non-essential businesses to close, Duty Free engaged with the 

Authority to discuss how the Lease would be impacted by the change in Applicable Laws. At that 
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time, it was anticipated by all that Covid-19’s impact on the border crossing would be temporary, 

with projections changing with the passage of time. At that time, Duty Free (and likely the 

Authority as well) never expected that Covid-19 would continue to materially impact its business 

for three years.  

15. Following a March 26th, 2020 telephone conversation about delaying Duty Free’s April 

Rent payment until the parties could work out a way forward based on the application of subsection 

18.07 of the Lease, Duty Free followed up with the Authority to provide its position.  

16. Inexplicably, despite the Authority’s prior assurances subsection 18.07 of the Lease would 

apply to adjust minimum Base Rent in the event of a change in government regulation that 

materially negatively impact Duty Free’s business, the Authority responded by email that “There 

is no provision for delay or abatement of rent so we require payment in accordance with the terms 

of the lease.” 

17. Duty Free responded that the Authority’s response was very disappointing. Duty Free noted 

that subsection 18.07 of the Lease was specifically included because both Duty Free and the 

Authority “recognized that [Duty Free] is heavily dependent on the flow of traffic over the border 

and that such flow could be affected by changes in law.” Duty Free asked to discuss these matters 

to find a way forward and give effect to subsection 18.07. Attached as Exhibit “D” is a copy of 

the email exchange between Duty Free and the Authority from April 1st, 2020 to April 3rd, 2020. 

18. On April 3rd, 2020, Ms. Costa sent a letter on behalf of the Authority to Duty Free saying 

rent is due on the first of the month and that the Authority had not received Duty Free’s April rent 

payment. Notwithstanding subsection 18.07 of the Lease, the closure of the border to non-essential 

travellers and the closure of all non-essential businesses, the Authority took the position that “You 
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are also aware that the Lease does not provide for any rent abatement due to a decline in sales.” 

Ms. Costa’s letter completely contradicted her representations to me during our July 18th, 2016 

meeting and the acknowledgement in her July 19th, 2016 email (Exhibit “C”) that subsection 18.07 

of the Lease would apply in the event of changes in governmental regulations that materially 

impact Duty Free’s business.  Attached as Exhibit “E” is a copy of the Authority’s April 3rd, 2020 

letter. 

19. On April 3rd, 2020, Duty Free wrote to the Authority’s board of directors requesting that

the Authority engage with Duty Free about how the Lease would be adjusted as a result of the 

changes to Applicable Laws to give effect to subsection 18.07 of the Lease. Attached as Exhibit 

“F” is a copy of Duty Free’s April 3rd, 2020 letter. 

20. The Authority responded saying the Authority General Manager would contact Duty Free.

Attached as Exhibit “G” is a copy of the Authority’s April 6th, 2020 letter. 

21. Following discussions with the Authority, in early May 2020, Duty Free signed and

returned the Authority’s April 27th, 2020 rent deferral agreement that was presented as a take it or 

leave it offer. Duty Free noted that the rent deferral agreement provided by the Authority was at 

best an arrangement to allow further discussions and consideration of how the parties can work 

together until things return to normal. Duty Free’s stated position was that the fundamentals of the 

business had changed because of Covid-19 and the associated regulatory changes and the Lease 

had to be assessed to determine if adjustments were necessary as a result. Mr. Rienas replied, “I 

don’t disagree with you and recognize that we will in all likelihood have additional discussions as 

the full impact of the pandemic and post pandemic plays out.”  Attached as Exhibit “H” is a copy 

of the email exchange between Duty Free and the Authority dated May 6th, 2020.  
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It is and was impossible for Duty Free or any duty-free store operator at this location to pay 
minimum Base Rent of $4 million per year as a result of the changes in Applicable Laws due 
to Covid-19 

22. Attached as Exhibit “I” is a chart prepared by me setting out Duty Free’s expenses, sales 

and rent subsidies from November 2016 to January 2023.   

23. From April 2020 to January 2023, Duty Free’s total Gross Sales were $12,837,041. 

24. During that time, Duty Free’s operating costs, excluding rent and net of wage subsidies, 

was approximately $9,375,294.   

25. Duty Free received a total of $1,057,276 in government rental subsidies that were paid to 

the Authority. For clarity, the minimum paid to the authority each month was the amount of the 

rental subsidy received for that period. Duty Free remitted to the Authority any difference between 

monthly rental subsidies it received and the payments it made on account of Additional Rent and 

Base Rent, up to the point where Additional Rent and Base Rent payments exceeded the amount 

of the monthly rental subsidies received for a particular month. For simplicity, the government 

rental subsidy receipts and payments have been excluded from the chart at Exhibit “I”. 

26. If full minimum Base Rent was payable during that period, Duty Free would have had to 

pay $11,333,322 in minimum Base Rent. 

27. Additional Rent paid is a further $335,541 for this period.  

28. In addition, Duty Free paid its secured creditor, RBC, $1,911,896 during that period for 

financing related to leasehold improvements. 
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29. Effectively, if Duty Free were to pay the minimum Base Rent, plus costs of sale, plus 

payment to RBC, Duty Free would have incurred $22,956,053 in costs and expenses to generate 

$12,837,041 in Gross Sales from April 2020 to January 2023. In this calculation, the costs exceed 

the revenue by $10,119,013 (excluding the impact of government rent subsidies).  

30. Based on the formula of Base Rent being 20% of Gross Sales, which was the stated premise 

in the Lease behind how Base Rent was set in the Lease, Duty Free’s Base Rent for the period 

from April 2020 to January 2023 would be $2,567,408 (which sum has been paid in full). In this 

calculation, the costs still exceed revenue by $1,353,099 (excluding the impact of government rent 

subsidies). 

31. It must be emphasized that Duty Free must take into account its considerable prospective 

tax obligation that will result from the final change in its expenses resulting from adjusting the 

minimum Base Rent over this period to reflect the actual rent payable. If Base Rent is reduced by 

about 50% as proposed by the authority, it is estimated the tax liability to be accrued could be 

approximately $1 million plus. Any funds on hand are set aside for this tax liability, as well as 

contingencies as payment of Normal Rent may result in a financial loss 

32. Duty Free has paid Normal Rent based on Base Rent payments of 20% of Gross Sales. 

That is the very most that Duty Free has been able to pay since the outbreak of Covid-19 and the 

associated changes in Applicable Laws that have negatively affected Duty Free’s business. Duty 

Free made these payments in good faith as the maximum it is reasonably able to pay. It is simply 

not possible for Duty Free to pay Base Rent of more than 20% of Gross Sales and survive as a 

going concern while it is impacted by the changes in Applicable Laws and in the absence of any 

meaningful government assistance.  
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33. Having said that, it must also be noted that as soon as Duty Free’s indebtedness to its

secured creditor RBC is retired in or about January 2027, and any income tax liability related to a 

resolution of the rent issue is paid current, it will result in a materially greater ability of Duty Free 

to meet its other obligations. 

SWORN (OR AFFIRMED) remotely 
by way of video conference by Jim 
Pearce stated as being located in the 
Town of Fort Erie, in the Province of 
Ontario, before Brendan stated as being 
in the City of Toronto, in the Province of 
Ontario on this 13th day of February, 
2023, in accordance with O.Reg. 431/20, 
Administering the Oath or Declaration 
remotely. 

________________________________ 
A Commissioner for Taking Affidavits,  

Brendan Jones 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

______________________________________ 
JIM PEARCE 



This is Exhibit “A” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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This is Exhibit “B” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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This is Exhibit “C” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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This is Exhibit “D” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 

19
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This is Exhibit “E” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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This is Exhibit “F” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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This is Exhibit “G” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 

27
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This is Exhibit “H” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 

29
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This is Exhibit “I” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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