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SUPPLEMENTAL FACTUM
(Motion Returnable 9 December 2022)

1. Article 2.17 of the Lease says:

2.17 Amendment and Waiver

No supplement, modification, amendment, waiver, discharge or termination of this Lease is binding
unless it is executed in writing by the party to be bound. No waiver of, failure to exercise, or delay in
exercising, any provision of this Lease constitutes a waiver of any other provision (whether or not
similar) nor does any waiver constitute a continuing waiver unless otherwise expressly provided.

2. This clause prevents PBDF from relying on estoppel by convention or waiver based on the fact that
the Authority did not immediately and aggressively seek to enforce its right to receive minimum rent.
[See KL Solar Projects LP v. Independent Electricity System Operator, 2019 ONSC 6501
(CanLll) aff'd, Grasshopper Solar Corporation v. Independent Electricity System Operator,
2020 ONCA 499 (CanLll), Roberts v ZoomerMedia Limited, 2016 ONSC 1567 (CanLll) aff’d,
2017 ONCA 327 (CanLll) and Susin v. TD Waterhouse Discount Brokerage, 2020 ONSC 959
(CanLlN]

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28" day of November 2022.

& Swtvick S

E. Patrick Shea
GOWLING WLG (CANADA) LLP
Lawyers for Buffalo and Fort Erie Public Bridge Authority



https://www.canlii.org/en/on/onsc/doc/2019/2019onsc6501/2019onsc6501.html?autocompleteStr=2019%20ONSC%206501%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca499/2020onca499.html?autocompleteStr=2020%20ONCA%20499%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc1567/2016onsc1567.html?autocompleteStr=2016%20ONSC%201567%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca327/2017onca327.html?autocompleteStr=2017%20ONCA%20327%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2020/2020onsc959/2020onsc959.html?autocompleteStr=2020%20ONSC%20959%20&autocompletePos=1

SCHEDULE A

KL Solar Projects LP v. Independent Electricity System Operator, 2019 ONSC 6501 (CanLlIl) aff'd,
Grasshopper Solar Corporation v. Independent Electricity System Operator, 2020 ONCA 499 (CanLIl)

Roberts v ZoomerMedia Limited, 2016 ONSC 1567 (CanLll) aff'd, 2017 ONCA 327 (CanLIl)

Susin v. TD Waterhouse Discount Brokerage, 2020 ONSC 959 (CanLlIl)
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