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STATEMENT OF LAW

I. OVERVIEW

1. As set out in the Notice of Motion dated July 14, 2023, msi Spergel Inc. (“Spergel”) in its
capacity as court-appointed receiver (the “Receiver”) of all the assets, undertakings and
properties of Bayview Creek (CIM) LP, CIM Invests Development Inc. and CIM Bayview Creek

Inc. (collectively, the “Debtors”), seeks an order, among other things:

(a) approving the sale transaction contemplated by an agreement of purchase and
sale dated June 2, 2023 (the “APS”), between the Receiver and Sunny
Communities (Bayview Creek) Inc. (the “Purchaser”), for the purchase and
sale of a property located at 10747 Bayview Avenue, Richmond Hill, Ontario
(the “Purchased Property”) (the “Transaction”);

(b) sealing the Confidential Appendices to the Second Report of the
Receiver dated July 14, 2023 (the “Second Report”); and
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(c) approving a distribution to Fengate Redevelopment Fund GP Inc., as
general partner of and on behalf of LPF Conversion Fund (“Fengate”),
or such other party, as directed by Fengate, in the amount of
$45,000,000, upon the closing of the Transaction from the proceeds of
sale of the Purchased Property, as set out in the Second Report (the

“Distribution”).

I1. FACTS

2. The facts are set out in the Second Report, as filed with the Court.

3. The capitalized terms used but not otherwise defined herein, have the meanings ascribed

thereto in the Second Report.

III. THE ISSUES

4.  Should the Court approve the Transaction?

5. Should the Court make an Order sealing the Confidential Appendices to the Second
Report?

IV. THE LAW AND ARGUMENT

A.  APPROVAL OF A PROPOSED SALE IN A RECEIVERSHIP PROCEEDING

6.  The factors that a Court should consider in determining whether to approve a transaction
by a receiver to sell assets are well established by the Ontario Court of Appeal in its decision in

Royal Bank of Canada v. Soundair Corp. Those factors include:

(a)  whether the receiver has made a sufficient effort to get the best price

and has not acted improvidently;

(b)  the interests of all parties;
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(c) the efficacy and integrity of the process by which offers are obtained;

and

(d)  whether there has been unfairness in the working out of the process.

Royal Bank of Canada v. Soundair Corp., (1991) 1991 CarswellOnt 205 (Ont. C.A.), para. 16.
[Soundair], Tab 1.

7. In the within receivership proceedings:

(a) the Receiver was appointed as receiver over all of the assets, undertakings and
property of the Debtors, including the Purchased Property, pursuant to the Order
of Mr. Justice Cavanagh dated March 2, 2022 (the “Receivership Order”);

(b) the mandate of the Receiver is to preserve and realize on the assets of the

Debtors for the benefit of all stakeholders;

(c) The Receiver received various offers for the Purchased Property, but the

Transaction represents the best recovery for the stakeholders; and

(d)  Fengate supports the proposed Transaction.

8.  The Receiver is of the view that the Court should approve the Transaction as it represents
the best value for the stakeholders, having regard to the other offers that were submitted and the
proposed sale adheres to the principles set out in Soundair, having regard to the process followed

by the Receiver, all as detailed in the Second Report.

B. SEALING OF THE CONFIDENTIAL APPENDICES TO THE SECOND REPORT

3. The Court has the discretion to order that any document in a civil proceeding be treated as
confidential, sealed, and not form part of the public record. Section 137(2) of the Courts of

Justice Act provides as follows:
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137 (2) A court may order that any document filed in a civil proceeding
before it be treated as confidential, sealed and not form part of the public
record.

Courts of Justice Act, R.S.0. 1990, c. C.43, (“CJA”) s. 137(2), Schedule “B” to this Statement
of Law.

4.  Section 137(2) of the CJA is discretionary. Sierra Club of Canada v Canada (Minister of
Finance) sets out the general test for granting a confidentiality order. A confidentiality order

may be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest,
including a commercial interest, in the context of litigation because reasonable

alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of
civil litigants to a fair trial, outweigh the deleterious effects, including the effects
on the right to free expression, which in this context includes the public interest in
open and accessible court proceedings.

Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 53 [Sierra Club],
Tab 2.

5. The first section of the test subsumes three distinct elements:

(©) the risk in question must be real and substantial, in that the risk is well grounded in

evidence, and poses a serious threat to the commercial interest in question;

(d) in order to be an “important commercial interest”, the interest must be one that can
be expressed in terms of public interest in maintaining confidentiality and not

merely the interest of the specific party requesting the order; and

(e) the Court must (i) consider whether there are alternatives to a confidentiality order
and (i1) ensure that a sealing order is restricted as much as reasonably possible while

still preserving the commercial interest in question.

Sierra Club at paras 54-57, Tab 2.
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6. In the insolvency context, the principles set out in Sierra Club have led the Court to adopt
a standard practice of sealing portions of reports from a court-appointed officer that is filed in
support of a motion seeking a sale approval and vesting order, which discloses the valuations of
the assets that are being sold, the details of bids received by the court-appointed officer, or the
purchase price contained in the sale agreement for which the approval is being sought.

GE Canada Real Estate Financing Business Property Company v 1262354 Ontario Inc., 2014

ONSC 1173 at para 32 [GE Canadal), Tab 3.
7.  Inrespect of the requested sealing order, the Confidential Appendices to the Second Report
contain sensitive information in respect of the value of the Purchased Property. Accordingly, the
sealing of the Confidential Appendices promotes an “important commercial interest” that
requires protection, since disclosure could result in prejudice to the stakeholders and to the sale
process itself should the Transaction fail to close and another purchaser must be sought. There
is no reasonable alternative to a sealing order for the protection of this information. Further, the
sealing order requested is appropriately restricted in that it will cease upon the closing of the

Transaction.

V. RELIEF REQUESTED

8. The Receiver respectfully requests that this Court grant the Approval and Vesting Order
and the Administration Order sought, substantially in the form attached included in the

Receiver’s Motion Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Pl e,

July 14, 2023 Roger Jaipargas

Lawyers for msi Spergel Inc., the Receiver
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ROYAL BANK OF CANADA (plaintiff/respondent) v.
SOUNDAIR CORPORATION (respondent), CANAIMAN
PENSION CAPITAL LIMITED (appellant) and CANADIAN
INSTRERS' CAPITAL CORPORATION (appellant}

Goodman, McKinlay and Galligan JJ.A.

Heard: June 11, 12, 13 and 14, 1591

Judgment: July 3, 1001
Docket: Doc. CA 318/91

Counsel: J, B Berkow and 5. H Gofderan |, for appellanis Cangdian Pension Capital Limited
and Canadian Insurers' Capital Corporation,

J T Morir, £.C |, for Air Canada.

L.A.J. Barnes and L E. Ritchie , for plainlififrespondent Royal Bank of Canada,

S.F. Dunphy and (v K. Ketchesor | For Ernst & Young Inc., receiver of respondeat Soundair
Corporation.

B3 Horton , for Ontario Express Linited,

N.J Spier, (o1 Frontict Air Limited.

Subjuct: Corporate and Commercial, Tnsolvency

Headoote

Reccivers - Conduct and liability of cecerver — Gensral conduct of recsiver

Court considering its position when approving sale recommended by receiver.

5 Corp., which engaged in the air transport busincss, had a division known as AT, When
3 Corp. experienced financial difficulties, one of the secured creditors, who had an mnterest
i the assets of AT, brought a motion for the appointment of a receivar. The receiver
was ordered to operate AT and (o sell it as a going conearn, The receiver had two offers.
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[t accepted the offer made by OEL and rejected an offer by 922 which contained an
unacceptable condition, Subsequently, 922 obiained an order allowing it to make 2 sscond
ooffer removing the condition. The seeured creditors supported avceptance of the 922 offer.
The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An
appcal was brought from this order.

Held:

The appeal was dismissed,

Per Cralligan J.A.. When 2 court appoints a receiver to use ils commercial cxpertise Lo scll
an arhne, i iz Incscapakble that il intends to rely upon the recerver's expertlizse and not upon
s own. The court should be reluctant to second-guess, with the benefit of hindsight, the
considered business decisions made by 15 receiver.

The ¢conduct of the recejiver should be reviewed in the light of the specific mandate givem
to him by the conrl. The order appointing the reseiver did not say how the receiver was 1o
negotiate the sale. The order obviously intended, because of the unusual naware of the assel
being sold, to leave the method of sate subsiantially to the diseretion of the receiver,

To determine whether a receiver has acted providently, Lthe conduct of the receiver should be
examined in light of the information the receiver had when it agreed to accept an offer, On
the date the receiver azcepied the ORL offer, o had only two ofTems: that of QOUL, which was
acceptable, and that of %22, which contained an unacceplable condition, The decision made
was A sound one m the cirtumstances. The receiver made a sulficient effort {0 oblain the bést
price, and did not act improvidently.

The court must exercise extreme caolion before it interferes with the process adopted by a
recereer to sell an unusval assel. To is important that prospective purchassers know that, if
lhey are acling in good fatth, bargain seriously with a receiver and enter into an agresment
wilh if, a eourt will not ligklly imierfere with the commercial judgmnent of the receiver 1o sell
the assets to thom.

Per McKinlay LA {concurnng in the result): [t i3 most important that the integrity of
procedures foliowed by court-appointed receivers be protected n the inlerests of both
commercial morality and the future confidence of business persons in their dealings with
receivers, In all cases, the court should carefully scrutinize the procedure followed by the
receiver. While the procedure cartied oul by the receiver in this case was appropnate, given
the unfolding of events and the unique nature of the asset involved, it may oot be a procedure
that i likely to be appropriate in many receivership sales.

YPar Goodman I A, (dissenting): 1t was impradent and unfair on the part of the recejver o
ignore an offer from ao inlerested party which offered approximately triple the cash down
payment without giving a chance to ihe offeror to remove the conditions or other terms
which made the offer unacceptable to the receiver, The offer acoepled by the receiver was
improvident and unfair inscfar as two creditors were concerned.

Table of Authorities

Cases considored:
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Royal Bank v. Soundad Canp, 191 Corswalidnl 205
1881 CarsusdGnd 2085, [1601] 00 Be. 1137, 87 ACW S (30 1178, 48 A C 32

Heauty Counsellors of Canada Lid, Re {1988), 58 CBR. (N.53) 237 (Ont. 5.C)
referved to
British Cofumbia Devetopment Corp. v. Spun Cast Induseries Lid, (1977, 26 C.B.R.(N.5.]
2B, 5B.CI R, MI5.CY— referred io
Comevon v. Bank of Nova Srotia{1981), 3BC B.R.{N.5) |, 45N.5R (2d) 303, 86 AP R
I{CA)—raferred to
Crown Trust Co, v, Rosenburg (1986), 67 C.B.R. (4.5 3200, 60 OLR. (2d) §7, 22 C.P.C.
{2d) 131, 39 D.L.E. {4th) 326 (A.C.) — applied
Saltre fnvestments Lid v, Bonk of Montreal (1985), 59 C.B.R. {N.51242, 41 Alta. L. RE_
(2d) 58, 65 AR, 372,21 D.L B_{4th) (C.A.} — referred to
Sefkirk, Re (1986), 58 CBR. (N.8) 245 {Ont. 8.C) — referred to
Geliirk, Re (1987), 64 CB.R, (N.5) 140 (Ont. 5.C.} — referred 1o

Stanmtes considered:
Employment Standards Act, B.5.0. 1980, ¢, 137,

Envirgnmaental Protection Act, R 5.0, 1980, c_ 141.
Appeal from order approving sale of assets by roceiver.
Calligan J.A. :

1 This is an appez] from the order of Roseaberg J, made on May 1, 1531, By thal aeder,
he approved the sale of Air Toronlo to Qnlanio Express Limited and Frontier Awr Limited,
and he dismissed a motion 1o approve an offer 10 putchase Air Toronto by 922246 Oniario
Lirmited.

2 Itis necessary at the outsat to give some backeround to the dispute, Soundair Corporation
("Soundair) s acorporation engaged in the air transport business, It has three divisions, One
of them is Air Toroato. At Toronto operates 2 seheduled airhoc lrom Toronto 10 a number
of mid-sized citics in the Uniled Stales of America, Its routes serve as feeders Lo several of Air
Canada'’s routes. Porsuant 1o a connector agreement, Air Canada provides some services 1o
Air Toranto and benefits from the feeder traffic provided by it The aperational relationship
between Air Canada and Alt Toronto 15 a close one,

3 Inthe larter part of 1985 and the carly part of 1990, Scundair was in firancial difficalty.
Soundair has two secured creditors who have an interest in the assets of Air Torotto, The
Royal Bank ol Canada (the "Royal Bank") is owed at least 365 million dollaes. The appellants
Canadian Pension Capital Limited and Canadian Insutrers' Capital Corporation {collectively
called "CCFL") are owed approximately 39,500,000, Those creditors will have a deliciency
expecied Lo be in cxcess of $30 nullion on the winding up of Soundarr.
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4 On April 26, 1990, upon the motion of the Royal Bank, O'Brizo 1. appointéd Ermst
& Young [nc, (the "receiver'} as receiver of all of the assels, property and undertakings
of Soundair, The arder required the receiver 10 operale Alr Toronto and sell it as a going
concern. Besause of the close relationship between Aw Toronto and Adr Canada, it was
contemnplated that the recelver would obtain the assistance of Air Canada o operate Ajr
Toronto. The grder authorized the receiver:

fb) to enter into conlractual arrangements with Air Canada to retain & manager
or operator, including Air Canada, to manage and operate Air Toranto under the
supervision of Ernst & Young lac. uniil the completion of the sale of Air Toronto to

Air Canada or other person.

Also becauze of the close relationship, it was expected that Air Canada would purchase Air
Toranta, To thal #nd, the order of O'Brien ). authorized the Recciver:

{c) to ncgotiale and do 21l things necessary or desirable to complete a sale of Air Toronto
ta Air Canada and, il a sale 1o Air Canada cannot be completed, to negotiate and sell
Abr Toronto to ancther person, subject to terms and conditions approved by this Court.

5 Qver a perigd of several weeks following that order, negotiations dirccted towards
the sale of Ajr Toranto togk place between the recetver and Air Capada. Air Canada had
an agreemment with the receiver that it would have exclusive negotiating rights during that
period. I do not think it i5 oecessary to review those negotiations, bul 1 note that Air
Canada hzd complete access Lo afl of ke eperations of Air Teronlo apd conducted due
diligence exarminations. It became thoroughly acquainied with every aspect of Air Toronto's
Dperations.

& Thosc ncgotialions camne to an end when an offer made by Awr Canada on Junce 19, 19%),
was congiderad unsatisfactory by the receiver. The offer was not accepled and lapsed. Having
regard to the lenoer of Alr Canada's negodlating stance and a letter =ent by its schicitars on
July 20, 1990, [ think that the receiver was eminenlly reasonable when it decided that there
was no realistie possibility of selling Air Toronto 1o Alr Canada.

7 The receiver then looked elsewhere. Air Torenio's feeder business 15 very atiractive, but
it ondy has value to a pational airline. The receiver concluded reasanably, therelore, that it
was commercially neocssary for one of Canada's two national airlines o be involved inany
sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct ot
tadiregt. They were Air Canada angd Canadian Airlines Intemational.

B It was well known in the air transport industry that Air Torento was for sale,
During the months following the collapse of the negotiations with Air Canada, the recciver
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tried unsuceessfully to find viable purchasers. In late 1990, the recciver turned to Canadian
Airlines International, the only realistic allernative. Negotiations began between them, Those
negotiations led o a letter ol intent dated Febevary 11, 1990, On Martch 6, 1991, the receiver
received #n ofler (tom Ontarie Express Limited and Irontier Awrlines Limited, who are
subsidiaries of Cznadian Airlines International. This ofler is called the OEL olier.

9 In the meantime, A Canada and CCFL were having discussions about makitng an
offer for the purchase ol Aur Toronto, They lormed 922246 Ontano Limited ("922") For the
purpase of purchasing Air Toronto. On March 1, 1991, CCFL wrote to the receiver saying
that it proposed 10 make an offer, On March 7, 1991, Air Canada and CCFL presented an
offer to the recewver in the name of Y22, For convenience, itk offers are called the "922 offers.”

0 The first 922 offer conlained a condition which was unacceprable to the receiver. 1will
refer 1o that condition in inore detan] later. The receiver declined the 922 olfer and on March
8, 199], accepted the OEL offer. Subsequently, 922 obtained an order allowing it o make
a second offer. I then submitted an offer which was virtually identical (o that of March 7,
1991 except thal the unacceptable condilion had been removed,

11 The proceediogs before Rosenberg J. then followed. He approved the sale 1o OEL
and dismissed 2 motion lor Lthe acceplance of the 922 offer. Belore Rosenberg )., and o this
court, both OCFL and the Royal Bank supported the acceptance of the second 922 ofler.

12 There are only two issues which must be resolved 1n this appeal. They are:

(13 Cnd the receiver act properly when it entered into an agreement to sell A Toronto

o OEL?

{£) What elfect does the support of the 922 offer by the secured creditors have on the
result?

13 Twall deal with Lhe two 1ssues separately.
1. Did 1he Receiver Act Properly in Agreging toe Sell to OELY

14 Before dealing with that issue, there are three peneral observations which T think I
gshould make, The first s that the sale of an airline as a going concern is 2 very complex
privcess. The best method of selling an aimrline at the best price 1s somelining far removed from
the expertise of a court. When a court appoints a receiver to use its commercial expertise to
sell an airline, it is inescapable thal it intends to rely upon the receiver's expertise and not
upon its own, Therefiore, the court must place a great deal of conflidence in the achions taken
and in the opinions formed by the receiver. it should also assume that e receiver is acting
properly unless the contrary is clearly shown. The second observation is that the court should
be reluctant Lo second-guess, with the benciit of hindsight, the considered business decisions
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made by itz receiver. The third observation which 1 wish Lo make is that the conduct of the
receiver should be reviewed in the light of the specilic mandate given to him by the court.

15  The order of O'Brien J. provided that if the recciver could nol cumplete the sale to
Air Canada that it was "to negotiale and sel] Air Toronto to another person.” The eourt did
not say how the mecziver was o nepotiate the dale. Tt did not say it was Lo call for lds or
conduet an auction, 11 teld the receiver 1o negotiate and sell. Te obvicusly intended, hecause
of the unusual nature of the asset being sold, (o leave the method of sale substantially in the
discretion of the receiver, | think, therefore, that the court should nol review mioutely Lhe
process of the sale when, broadly speaking, 1t appears to the courl to be a just process,

16 Az did Rosenberg )., [ adopt as correct the statement made by Anderson . in Crows
Trust Co. v. Rosenberg (1986), 60 Q.R. (2d) 87, 67 C.B.R. (N.5.) 320n, 22 C.P.C. (24) 131,
19 DR (dth) 326 (H.C), at pp. 92-%4 [(>.R ], of the dutics which 2 court must perform
when deciding whether a receiver who has sold a property acted properly. When he set out
the court’s dultes, ke did hot put thetn i any arder of priority, por do I T summarize those
duties ag follows:

I. It should consider whether the recziver has made a sulficient effort to gat the hest
price and has not acted improvidently.

2. I sheubd consider the interests of all parties,

3. Tt should consider the cificacy and mtegrity of the process by which offers ace
obtained.

4. I1 should copsider whether there has been unfairness in the working out of the process.
17 lintend to discuss the performance of those dulies separately.

1. Did the Recelver make a sufficient effort tn get the best price and did it act providently?

I3  Having regard to the fact that it was highly unlikely that 2 commercially viable szle
could b made (o anyone but the two national airlines, or to someone supporied by cither
of them, (115 my vitw that the receiver acted wisely and reasonably when it negotated only
with Air Capada and Capadian Airlines International. Furithermare, when Air Canada said
ihat it would submit no further offers and gave the impression that it wonld not participate
further in the receiver's efforts to sell, the only courst reasopably open to the recerver was to
negotiate with Canadian Airlincs International, Bealistically, there was nowhere else to go
but to Canadian Aiclines International, In do ing 50, it is my opinion that the receiver made
sufficient elforts to sell the airline.,
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12 When the recerver got the (JEL offer on Barch 6, [99], it was over 10 months since
it had been charged with the responsibility of selling Air Loronto. Until then, the receiver
had not received one offer which it thought was acceptable, Alter substantial elfors 1o sell
the airline over that period, I find it difficult to think that the teceiver acted improvidently
1n accepting the only acceptable offer which it had.

20 On March 3, 1991, the date when the reveiver accepted the OEL offer, 10 had only
twe olfers, the OEL offer, which was acceptable, and the 922 offer, which contained an
unacceptable condition. I cannot sec how the reeerver, assuming for the momenlt that the
price was reasonable, could kave done anything buot accept the QEL offer.

21 When deciding whether a receiver had acted providently, the court should examine
Lhe conduoct of the receiver in light of the information the receiver had when it agreed to
accept an offer. [n this caze, the court should look at the receiver's condoct in Lhe lipht of
the information it had when it made its decision on March B, 1991, The court should be very
cauiious before deciding that the receiver's conduct was improvident based upon information
which has come to light after it made its decision. To do 30, in my view, would derogate from
the mandate to sall given to the receivar by the order of O'Brien J. 1 apree with and adopt
whal was said by Anderson J. in Crown Truet Cn. v Resenberg | supra atp. 112 [0 R

Its decision was made as 2 maller of busiocss jJudgment on the elerrents fhen available to
it , It 15 of the very essence of a receivar's fonction to make such jedgments and 1in the
making of them to act seriously and respoensibly so as 1o be prepared to stand behind
them,

Il the court were Lo reject the recommendation of the Receiver in any but the most
exceplional circumstances, it would matenially diminish and weaken the role and
lunction of the Receiver both in the perception of receivers and in the perception of
any others who might have oocasion Lo deal with them. It would lead to the conclusion
that the decision of Lhe Receiver was of little weight apd that the real decision was
always made upon the motion for approval. That would be a consequence susceptible
of immensely damaging resulis to the disposition of assets by court-appointed receivears.

| Emphasiz added.]

22 I also agree with and adopt what was said by Macdonald JA. m Cameran v Bank
of Mova Scetfa (1981), 38 C. B R (N.3) 1, 45 N.S.R. {2d) 303, 80 AP.R. 33 (C.A), at p.
11 [CB.E.)

In my opinign il the decision of the receiver to enter into an agrecment of sale, subject
te cowrt approval, with respect to certain assets is reasonable and sound under the
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circumnstances & che time existing i should not be set aside simply because a later and
higher bid iz made, To do so would literally ¢reate chaos it the commercial world and
receivers and purchasers would never be sure they had a binding agreement.

[Emphasis added.]

23 On March 8, 1991, the cecerver had two oflers. One was the OEL offer, which ic
congidered satisfactory but which could be withdrawn by OEL at any time before it was
aveepled. The recgiver also had the 922 offer, which conlained a condition that was towally
unacceptable. It had no other offers. [t was faced with the dilemma of whether 1t should
decline to accapt the OEL offer and run the risk of 1t being withdrawn, in the hope that an
acceplable offer would be fortheoming from 922, An affidavit filed by the president of the
receiver deseribes the dilemoma which the receiver faced, and the judgment made io the light
of that dilemma:

24, An asset porchase agreement was received by Ernst & Young on March 7, 1991
which was dated March 4, 1991, This agreement was received from CCFL in respect
of their offer lo purchase the assets and undertaking of Air Toronto. Apart from
financial considerations, which will be considered in a subsaquent affidavil, Lhe Receiver
determined that it weuld not be prudent to delay accepionce of the QEL agreement o
regofiare o Wighly weeertain arrangesent with Air Conodg and OCFL - Alr Canada had
the benchil of an 'sxclusive’ in negotiations lor Air Toronto and had clearly indicated ils
intentiot take itsell out of the running while ensuring that no other party could sesk to
purchase Air Toronto and maintain the Air Canada connector arcangetsent vital to its
survival, The CCFL offer represented a radical reversal of this position by Aar Canada
at the cleventh hour. However, il contained 2 sipnificant number of conditions to closing
which were enlirely beyond the controf of the Receiver. As well, the CCFL offer came
less than 24 hours belore signing of the agrecment with OEL which had been nepotiated
over a petiod of months, &t great time and expense.

[Fmphasis added,] 1 am convinced that the decision magde was 3 spund one in the
circumstances faced by the receiver on March 8, 1951,

24 [ now lurn Lo consider whether the price contained in the GEL offer was one which 1t
was provident to aocept. At the oulset, 1 think that the fact thal the OEL offer was the only
acceptable one available to the receiver on March &, 1591, alter 1 months of trying to sell
the aicling, 15 stroag evidencs that the price 1m it was reasonable, In a deteriorating economy,
I doubt that it would have been wise to wait any langer.

2% I mentioned eatlier that, pursuant 1o an order, 922 was permitted to present a second
offer. During the heanng of the appeal, counsel compared at great length the price containgd
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in the second 922 offer with the poce contained in the QEL offer, Counsel put forth varicus
hvpotheses supporting thetr contentons that one offer was better than the other.

26 11z my opinion that the price contamad in the 922 offer s relevant only if it shows
that the price obtained by the receiver in the QEL offer was not a reasgnable one. In Crown
Trust Co. v. Rosenberg , supra, Andecson §, at p. 115 [O.R ], discussed the comparison af
affers in the following way:

Mo doubt, as the cases have indicated, situations might arise where the disparity was
50 greal as to call in question the adeguacy of the mechanism which had produced the
offers. It is not 3o here, and im my view thal 1z substanbially an end of the matter,

27 Intwojudgments, Savoders I, considered the cireumstancess in which an offer submitted
alter the receiver had apreed to a sale should be considered by the court. The first is Re Selkirk
(1986}, 58 C.B.R. (N.5.}245(Ont. 5.C.) , at p. 47

[f, For example, in this case there had been a second offer of a substanually higher
amount, then the coutt would have to take that offer into considerabion 1n asscssing
whether the receiver had properly carried cut his function of endeavouring to obtain the

best price for the property,

28 The sccond 15 Re Beawiy Courtselfors af Canada Lrd [|986), 58 T B.R . {N.5.) 237 ((n.
5.C), at p. 243

Il a substaptially higher bid turas up at the approval stage, the court should consider it
Such a bid may indicate, for example, that the trustee has not properly carrted out its
duty to endeavour to obtan the best price for the estate,

29 In Re Sefkirk (1937 64 CB.R. (NS 140 (Ont, 3.C.) , at p. 142, McRae ), expressed
a similar view:

The court will not lightly withhold appraval of a sale by the receiver, particularly in a
case such as this where the receiver is given rather wide dizcretionaty authority as pet
the order of Mr. Justice Trainor and, ol course, where the receiver 15 an oflioer of this
coart. Only in a case where there seems 1o be some unfairness in the process of the zale
0T where there are substantiafly higher offers whick weuld tend to shenv thar the sale was
improviderr! will the court withhold approval. It is imporlant that the court recognize
the commercial exigencies that would flow if prospective purchasers are allowed (o wail
until the sale is in court for approval before submitting their (inal offer. This is something
that must be discouraged,

[Emphasiz added.]
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30 What thosc cases show is thal the prices in other oflers have relevance only if they
show that the price contzined in the offer accepted by the recciver was o unreasenably low
as 1o ¢demeonstrate that the receiver was improvident in accepling it. I am of the opinien,
therefore, that il they do not teid 10 show that the recerver was improvident, they should not
be considered upon a motion to conlitm a sale recomunended by a court-appointed receiver. [f
they were, the process would be changed from a sale by a recever, subject to court approval,
into an auction conducted by the court at the time approval is sought. In my opinion, the
latter course is unfatr 1o the person who has entered bona lide into an agreement with Lhe
receiver, can oniv lead (o chaos, and must be discouraged.

31 If, however, the subsequent offer i 30 substantially higher than the sale recommended
by the receiver, than it may be that the receiver has not conducted 1he sale properly. In
such circumstances, the court would be justified itse!f in entering into the sale process by
considering competitive bids. However, [ think that that process should be entered into only
il the court 15 salisfed thal the receiver has not properly conducted the sale which it has

recommended Lo the court.

32 Tt 1s necessary to consider the two offcrs. Rosenberg J. held Lhat the 922 offer was
slightly better or marginally better than the OEL offer. He concluded that the difference in
the two offers did not show that the sale process adopted by the receiver was inadeguate or

improvident.

33 Counszl for the appellants complained about the manner in which Roscnberg J.
conducted the hearing of the motion tg confirm the OEL sale. The complaint was that when
they began to discuss 2 comparison of the two offers, Roseaberg J_sa1d that he considered the
922 offer Lo be better than the OEL offer. Counsel said that when that comument was made,
they did oot think it necessary to argue further the question of the differcnue In value between
the two offers. They complain that the linding that Lhe 922 offer was only margnally betier
or slightly better than the OEL offer was made without them having had the opportunity to
arpuee thae the 922 offer was substantially berter or significantly better than the OEL offer.
1 cannot understand how counsel could have thought that by expressing the opinion that
Lhe 922 offer was better, Roscoberg 1, was saying that it was a significantly or substantially
hetter one. Nar can I comprehend how counsel look the comment to mean that they wers
loreclosed from argeing that the offer was significantly or substantially better. 1f there was
some misunderstanding on the part of counsel, 1t should have heen raised before Rosenberg
J. at the tire. 1 arn sure chat if it bad been, the misunderstanding would have been cleared up
quickly. Nevertheless, this court peomitted extensive argument dealing with the comparison
of the twa offers.
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3 The 922 offer provided for $6 million cash to be paid on closing with a covalty hased
upon a percenlage of Alr Toronto profits aver a period of § years up to 2 maximum of 33
million. The QEL offer provided for a payment of $2 miltion on closing with a rovalty paid on
Eross revenues overa 3-yea? period. [n the short lerma, the 922 offer 1s obviously better becatess
there i substantially more cash wp front, The chances of future returng are substantially
greater in the OEL ofler because royallies are paid on gross revenues, while the royalties
undcr the 922 offer are paid ooly on profits. There is an element of risk involved o each offer.

35 The receiver studied the two ofTers. It comnpated them and took inte account the risks,
the advantages and the disadvantages of each. It considercd Lhe appropriate contmgencies. [t
15 nol necessary to outline the faclors which were teken into account by Lhe rectiver because
the manager of its insolvency prachce filed an affidavit cutlining the considerations which

were weighed In its evalvation of the two offers. They seem to me to be reasonable ones. That
alMidavit concluded with the following paragraph:

24, Om the basis of these considerations the Receiver has approved the QEL offer and
has concluded that i represents the achievement of the tighest possible value ax this time
for the Air Toronto division of SoundAir.

3 The court appointed the receiver (o conduct the sale of Al Toroutn, and entrusted
il with the responzibility of deciding what 15 the best offer, 1 put great weight upon the
opinioa of the receiver. It swore Lo the court which appointed it thal the GEL olfet represents
the achievement of the highest possible valuc at this time for Air Toronto. I have nol been
convinced that the receiver was wrong when he made that assessment. I am, therefore, of the
opinian that the 922 offer does not demonstrate any Failure upon the part of the receiver to
acl properly and providently.

37 Lt lollows that if Rosenberg J. was correct when he found that the 922 offer was in fact
better, 1 agree with him that it could ouly have been slightly or marginally better. The 922
ofler docs not lead toan inference that the disposition strategy of the receiver was inadequate,
unsuccessful or improvident, nor that the price was unreasonable,

38 I am, therefore, of the opimon the the recever madge a sufficient effort (o get Lhe kest
price, and has not acted improvidently,

2. Consideration of 1he Interests of all Parties

39 [t iz well establishad thal the primary interest is that of the creditors of the debtor:
see Crown Trusr Co. v Rosenberg | supra, and Re Selkirk | supra (Saunders 1). However,
as Saunders ). pointed out in Re Beauly Courceliors | supra at p, 244 |[C.B.R ), "it is not the
only or overriding consideration.”
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40  In my opinion, there arc other persons whose intercyls requing ¢onsideralion. In an
appropriate casc, the interests of the debtor must be taken into account. [ think also, i a case
such as this, where a2 purchaser has bargained al some length and doubiless at considerable
expense with the receiver, the interests of the purchaser cught to be taken into account. Whilz
it is not explicitly stated in such cases as Crown Trusr Co. v, Hosenberg | supra, Re Saifirk
{1984), supra, Re Beawly Counsellors , supra, Re Seliirk (1987}, supra, and { Cameron ), 5Upra.
[ think they clearly imply that the interests of 2 person who bas negotiated an agreement with
a court-appainicd receiver arc very Umporiant.

d1  In this case, the interests of all partees who would have ao interest im the process were
considered by the teceiver and by Rosenberg §.

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While 1L 15 acoepled that the poimary concern of a recetver is the protecting of the
interests of the creditors, there 15 a secondary but very imporiant consideration, and that is
the integrity of Lhe process by which the sale s effected. This 15 parlicularly so in the case of
a sale of such a unigue asset as an airhine as a going concern.

43  The importance of a court pretecting the integnity of the process has been stated in a
number of cases. First, I refer to Re Seffirk | supra, where Saunders ). said al p, 246 [C.B.R.):

In dealing with the request for approval, the court bas to be conceroed primarily
with protecting the interest of the creditors of the former bankrupl. A sccondary bul
important considera tion 15 that the process under which the sale agreement 13 arrived

at should be consistent with commercial efficacy and ntegrity.

Ln that connection [ adopt the principles stated by Macdonald LA of the Nova Scolia
Supreme Courl (Appeal Division) in Cameron v Bank of N5 (1981), 38 CB.R.(N.8)
1,45 NS R, (2d) 303, 86 A PR, 303 (C.A.), where hesaid at p. |1

In ray opinion if the decision of the receiver to enter into an agreement of sale,
subject Lo cour! approval, wilh respect (o certain assels is teasonable and sonnd
under the ciroumstances ab the timos existing il should not be set aside simply
because 2 later and higher bid is made, To do 5o would literally coeate chass in
the commergial world and receivers and purchascrs would never be sure they had
a hinding agreement. On the contrary, they would know that other bids could be
reveived and considersd wp until the application for court epproval 5 heard — this
would be an mclerable silvation,

While those remarks tmay have been made in the context of a bidding situauon rather
than a private sale, [ consider them (o e equally applicable to a negotiation process
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teading 1o a private sale. Where the court is concerned with the dispoziticn of property,
the purpose of appoinling a receivet 15 10 have the receiver do the work that the court
would otherwise have ko do,

& In Salimea fovestments Lid v, Bank of Montreal (1983), 59 CRR, (N.S.) 242, 4] Ala.
L.E. 24356, 65 AR, 372, 21 DLLLR. (dehp 473 al v 476 (1.1 R.), the Alberta Couet of Appeal
zaid that zalc by tender is not necessarily the best way to sell a business a5 an Ongoing concern.
It went gn to say Lhat when some giher method 12 uzed which 1z provident, the court should
not undermine the process by refusing to confirm the sale

45  Finally, I reler to the reasoning of Anderson I in Crowe Trust Co. v Rosenberg |, supra,
atp. 124 [0 R]:

While evcry proper effort must always be made to assurc maximum recovery consislent
with the limilations inkerent in the process, no method has yet been devised to enbirely
eliminate thoge limitations or to avpid their consequences. Certainfy it is not to be forund
tt foasening the entire foundorsion of the system, Thics Lo comipare the resuiis of the process
in this case with whal mighi have begn recovered i sonme other sef of circumstances if
reither logical rar praciical .

[Emphasis added.]

46 1t iz my opinion that the court must exeroise extreme caution before it mnterferes with
the process adopied by a receiver Lo zell an unusual asset. IL s impontant that prospective
purchasers know that, if they are acting 1n good faith, bargain seniously with a receiver and
efiter into an agreement with it acourt will not lightly inlerfere with the commercial judpment
of the receiver o sell the asset o them,

47 Belore this courl, counsel for those appesing the confirmaten of the sale o QOEL
suggested many different ways in which the receiver could have conducied the process other
than the way which he did. Howewver, the evidenos dows not convinoe me that the recsiver
used an improper methed ol attcmpting to sell the airline. The answer Lo those submissions
15 found i the comment of Andersan I in Cvown Fruse Co. v Rosenberg | supra, at p. 1048

[OVR.]:

The court ought not to sil as on appeal from the decision of the Receiver, reviewing in
minuwte detail every element of the process by which the decision is reached. To do zo
wauld be a fulile and duplicilous exercise.

48 It would be a futile and duplicitous exercise lor this court to cxaming in minote detail
all of circumstances leading up to 1he acceplance of the OEL offer. Having considered the
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process adopted by the raceiver, 1L s my opinton that the process adopted was a reasonable
and prudent ane,

4, Was there unfairmess in the process?

49  As z general rule, [ do not think it appropriate for the court to go into the minutia
of the process ar of the selling strategy adopied by the receiver, However, the court has a
respunsibility o decide whether (the process was fair, The only part of this process which 1
eould find that might give even a superficial impression of unfaimess i3 the failure of the
recetver Lo give an ollcning memorandum (o thoze who cxpressed an inlerest in Lhe purchase

of Adr Toronto.,

S0 I will cutline the circumstances which relate to the allegation 1hatl the reoeiver was
unflair in failing to provide an olfenng memorandum. In the latter part of 1990, as part of
its salling strategy, ihe receiver was 1n the process of prepanng an oflening memorzndum
to give 1o persons who expressed an interest in the purchase of Air Toronto, The offering
memorandum got as far as draft form, bul was nevet released 1o anyone, although a copy
ol the draft eventually got into the hands of CCFL before it submitted the first 922 offer on
March 7, 1991. A copy of the offering memorandum forms part of the record, and 11 seems
ke me to be little more Lhan pullery, without any hard information which a sophisticated
putchaser wauld require in or der to make a serious bid.

5l The gffering memerandum had nol been completed by Februaryll, 1991, On that
date, the receiver entered into the letter of 1ntent to negonate with OFEL. The lelier of intent
contained a provision that during its currency the receiver would not negotiate with any other
party. The letter of mfent was renewed ftom time 1o time wni] the OBL offer was received
on March &, 1991,

52 The receiver did not procesd with the ollering memorandum because to do so would
violate the spirit, if not the letter, of 15 lefer of intent with OBL.

53 [ do not think that the conduct of the receiver shows any unfairness towands 922,
When [ speak of 922, 1 do so m the contex) that Air Canada and CCFL are identified
with it. I start by saying that the rcceiver acted ressonably wheno it entered into cxclusive
negotiations with OEL. [ find it strange that a company, wilh which Air Canada is closely
and intimately involved, would say that 1t was unfair lor the receiver to enter into a hme-
limited agreement Lo negetiake exclusively with QOEL. That 1s precisely the arrangement which
Air Canada insisted upon when it negotiated with the receiver in the spring and sumimer of
19540, 1f it was not unfair for Air Canada to have such an agresment, 1 do ned understand
why it was unfair for OEL to have a similar one. 1o fact, both Air Canada and DEL in
itz tumn were acting reasonably when they required exclusive negotiating rights to prevent
their negotiations from being wsed as 2 bargaining lever with ather polential purchasers. The
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faol that Air Canada insisted upon an exclusive negotiating nght while it was negotiating
with the recsiver demonsirales the cornmercial cificacy of OEL being given the same nght
dumning its negotiations with the recerver. [ see no urlaimess on the part of the receiver when
tt honoured s letter of intent with OEL by not releasing the olfering memorandum dueing
the negotialions with OEL.

54  Moreover, [ am not prepared to find that 922 was in any way prejudiced by the fact
that it did not have an olffering memorandum, It made an offer on Mazch 7, 1991, which it
contends to this day was a belber offer than that of OEBEL, 922 has not convinesd me that if
it had an offering memorandum, its offer would have been any dilferent or any better than
it actually was. The fatal problem with the first 922 offer was that it contained a condition
which was complctely unacceptahle to the receiver. The receiver, properly, in my opinion,
rejectad the offer out of hand because of that conpdition. That condition did not relate to any
miermation which could have conceivably been in an offering memorandwin prepared by
the ceceiver, IE was about the resclelion of a dispute between CCFL and the Royal Bank,
something the recerver knew nothing about,

55 Futther evidence of the lack of prejudice which the absence of 2o offering memorandum
has caused 922 15 found m CCFL's stance belore this courl. During argument, 105 counsel
suggested as a possible resolulion of this appeal that thiz court should call For new bids,
evaloale them and then order a sale to the party whe put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared (o bid within 7 days of the court's decision,
I would have thought that, il there were anything to CCFL's sugpestion thal the Fatlure to
provide an offering memorandum was unfair to 922, that it would have Lold the court that it
needed more information befose it would be able to make a bid.

ah [ am satisfied that Air Canada and CCFL have, and at all umes had, all of the
infarination which they would have needed to make what 1o them would be a commercially
viable clfer 1o the recsiver. 1 think that an offering memorandum was of no commercial
consequetce Lo thern, bul the absence of one has since become a valuable tactical weapon.

57 It is my opinion that there i3 ne convincing proof that if an offering memorandum had
been widely distributed among persons qualified to have purchased Air Toronts, a viahle
offcr would have come forth {Tom a party other than %22 or OEL. Therefore, the faikure 1o
provide an offering memarandum was néither unfair, nor did it préjudice the obtaning of a
better price on March 3, 1991 than that contaned in the QEL offer. T would not give effact
¢ the contention thal the process adopted by the receiver was an unfair one.

58  There are two statements by Anderson k. conlained in Crown Trusi Co. v Rosenberg
. supta, which I adopt as my own. The firstisat p 1093 R ]
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The court should not proceed against the recommendations of ils Recelver except in
special circumstances and where the necessity and propriely of doing %o are plan. Any
other Fule or approach would emasculate the role of the Receiver and make it atmost
inevitable that the final negotiation ol every sale would take place on the motion for
appraval,

The second i5 atp 1] [OR.):

It iz equally clear, in my view, though perhaps not so clearly enunciated, that it 1s only i
an exceplional case that the court will intervene and proceed contrary to the Receiver's
recomenendations if satishied, as 1 am, that the Receiver bas acted reasonably, prudently
and fairly and not arbilraridy.

In this case the receiver acted reasonably, prudentiy, faicly and not arbitzanly. [ am of the
opinmion, therefors, thal the process adopted by the receiver in reaching an agreement was
4 Just ene,

59 [Io hus reasons for judgment, afler discussing the circumslances leading o the 922 offer,
Rosenberg J. said this:

They created a situation as of Match 8th, where the Receiver was faced with 1w offers,
ene ol which was 10 acceptable form and one of which could not possibly be accepted
ity its presznt form. The Recsiver acted appropriately in accepting the OEL offer.

1 agrec.

60 The receiver made proper and sufficient cfforts ko get the best price that it ¢ould lor the
assets of Air Toronto. It adopted a reasonable and cffective process to sell the airline which
was fair to all persons who might be interested io purchasing ik It is my opinion, thercfore,
that the receiver propetly carried out the mandale which was given Lo it by the ordar of
O'Brica J. It follows that Rosenberg J. was corcect when e confirmed the sale vo OEL.

M. ‘The effect of the support of the 922 offer by the iwo secured credifors.

61 Az noled earlier, the 922 offer was supported belore Rosenberg J., and in this court,
by CLUFL and by the Royal Bank, the two secured creditors. [t was argucd that, bocause the
interests of the creditors are primary, the court ought to give effect to their wish that the 922
offer be accepted. 1 would not accede 1o that suggestion for {wo reasons.

&2 Theficst reason is retated to the fact that the creditors chose to have a receiver appointed
by the ¢ourt. It was open (0 themn to appoint a private receiver pursuant Lo the authority
of their security documents. Had they done 50, then they would have had control of the
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process and could have sold Air Toronto o whom they wished. However, acting privalely
and controlling the process involves some risks. The appointment of a recejver by the court
insulates the creditors from those risks. Bul, insulation from those tisks carries with it the
luss of control over the process of dizsposttion of the asscls, As 1 have atiempled Lo explaimin
these reasons, when a receiver's sale is before the court For confirmation, the only lssues are
the propricty of the conduct of the receiver and whether 11 acted providently. The lunction of
-the court at that stage is not o step in and do Lthe receiver's work, or change the sale stratepy
adopted by the recerver, Creditors who asked the court 1o appoint 2 receiver to dispose of
assets should not be allowed Lo take over conlrol of the process by the simple cxpedient of
supporting another purchaser if they do not agres wilth the sale made by the receiver, That
would take away all respect lor the process of sale by a court-appomied receiver.

63 Therccan be na doubt that the interests of the erediter are an impoitant consideration in
determining whether the receiver has properly conducted a sale. The opwnion of Lhe creditors
as to which offer ought to be accepted 15 :omething to be taker into account. Bul if the court
decides that the receiver has acted properly and providently, those views are not necessarily
deterrmnative, Becauses, in this case, the reociver acted properly and providently, I do not
think thal the views of the creditors should overnde the considersd judgroent of the reotver.,

64 The second reason is that, m the parlicular citcumstances of this case, 1 do not think
the support of CCFL and the Royal Bank of the 522 eller i3 enlitled to any weight, The
support given by CCFL can be dealt with summanly. I is o eo-owner of %22, it s hardly
gurprising and not very impressive Lo hear that it supports the offer which it 1z making for

the debror's assets.

65 Thesupport by the Royal Bank requires more consideration and involves some reference
1o the circemstances. On March 6, 19591, when the first 922 offer was made, there was in
existence an inter-leader agreement between the Royal Bank and COCFL. That agreement
dealt with the share of the proceeds ol the sale of Air Totonte which each cteditor would
reccive. At the lime, a dispuls belween the Roval Bank and CCFL about the imlerpretalion
of that agreement was pending in the courts. The unacceptable condition in the first 922 offer
retated to the settlemeant of the inter-lander dispute. The condibon required thal the dispute
be resolved in a way which would substantially Favour CCFL. 1 required that CCFL receive
$3,375,000 of the 56 nullion cash payment and the balance, including the royalties, if any, be
paid o the Royal Bank, The Royal Bank did not agree with that split of the sale proceeds.

o0 On Aptil 5, 1991, the Royal Bank and CCFL aareed to setlle the inter-lender dispute.
The settlement was that of the 922 olTer was accepted by the court, CCFL would meceive only
%1 million, and the Roval Bank would receive 35 million plus any royalties which might be
paid. It was only in consideration of that settlement that the Royal Bank agreed 1o support
the 922 offer.
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&7  The Royal Bank's support of the 922 oflcr iz so atfccted by the very substantial benelit
which it wanted to obtain from the settlement of the inter-lender dispute that, in my opinion,
1ts supporl 15 devoid of any objectivity, 1 think it has no weight.

68 While there may be circumstances where the unammous support by the creditors of
a particular offer conld concemvahly averride the proper and provident conducet of a sale by
a receiver, I do ot think that this is such a case, This is a case where the receiver has acted
properly and in a provident way, It would make & mockery out of the judicial process, under
which a mandate was given ta this recerver to sell this airline if the support by these creditors
of the 222 offer were permitted to carry the day. I pive no weight 1o the support which they
pive (o the 0232 offer.

6%  In s factum, the receiver ponted out thal, becavse of greater liabilitics imposed upon
private receivers by various statules such as the Employment Standards et , R.5.0. 1980,
. 137, and the Envirermenial Pratection Aot , RS20, 198], c. 141, it is likely that more and
mate the courls will Be asked 10 appoint receivers in insolvencies. 1o those ¢ircumstances, [
think that creditors who ask for court-appointed reecivers and busmess people who choose
te deal with those receivers should know that if those réceivers act properly and providently,
their decisions and judgments will be given great weight by the courts who appoint them.
I have decided this appeal in the way | have 1n order 10 assure business people who deal
with court-appomied receivers that they can have confidence that an agreeinent which they
make with a court-appomted recerver will be far wore that a plationn vpon which others
may bargain al the court approval stage. [ thiok thal persons whe enter into agoeements with
courk-appointed receivers, following a disposilion proccdure that 1s appropnale piven Lhe
nature of the assets involved, should expect that their bargain will be confirmed by the court.

70 The process is very impoctant. [1 should be carefully protecied so that the ability of
courl-appotnted receivers to nogoliate the best price possible is strengthened and supported.
Baecause this receiver acted properly and providently in entering into the OEL agresmentl,
1 am of the opinion that Rosenberg J. was right when he approved the sale 1o OEL and
dismissed the molion to approve the 922 offer.

71 1would, accordingly, dismiss the appeal. [ would award the receiver, OEL and Frontier
Airlines Limited their costs out of the Soundair estate, those of the teceiver on a solicitor-
client scale. | would make no order as (o the cosls ol any of the other parties or intervenors,

MeKinlay J.A. ¢

72 [ agree with Galligan J A in result, but wizh 10 emphasize that [ do 30 on the basis
that the vodertaking being sold in this case was of a very special and vnusual nature. [t s
most important that the integrity of procedures followed by court-appeinted receivers be
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protected in the interssts of both commercial marality and the luiure conlidence of business
persons o their dealings with recsivers, Conssguently, in all cases, the court should carefully
scrutinize the procedure followed by the recerver Lo determine whetlher if satisfies the tesls set
cut by Anderson 1. in Crawe Truss Co. v Rosenberg (1988), 67 C.B R (N.5) 3120n, &0 O.R.
(2d) 87, 22 CP.C. (2d) 131, 39 D LK. (4th} 526 ([1.C.} . While the procedurc carred out by
the recaiver in this case, a5 described by Galligan 1 AL, was appropriate, given the unfolding
of events and the unique nature of the assets involved, it iz not a procedure that is likely to
be appropriate in many receivership sales.

73 1 should like to 2dd that where there s 2 small number of creditors who are the only
parties with a real interesl in the proceeds of the sale (i.e., wheres it 15 clear that the highest price
attainable would result in recovery so low Lhat no other creditors, shareholders, guarantors,
ete., could possibly benefit tharefore), the wishes of the interested creditors should be very
seriously considerad by the receiver, [t is true, as Galligan JLA. poimits out, that 1o seeking the
court apprintment of a meceiver, Lthe moving parties also seek the protection of the court in
carrying out the rectiver's functions. However, 1015 also true that inutilizing the court process,
the mowving partics have opened the whole process to detalled seruliny by all imvolved, and
have probably added sigmbeantly to their costs and consequent shorifzll as a resait of s
deing. The adeption of the court process should in no way dimimish the rights of any parly,
and most certamly not the rights of the ooly parties with a real interest. Where a receiver
asks for court approval of a sale which is opposed by the only parties i interest, the court
should scrutinize with great care the procedure followad by tha receiver. [ agres with Galligan
LA, that in this case that was done. [ am satisfied that the rights of all parties were properly
considercd by the receiver, by the learned molions courl judge, and by Gailigan T4,

roodman J. A, {dissenting):

74 Ihave had the cpportunity of reading the reasons for judgment herein of Galligan and
Mokanlay A, Respectfully, I am unabls 10 agree with their conclusion.

75 The case at bar 13 an excephional one in the zensc that upon the application made for
approval of the sale of the asgets of Air Toronto, two competing offers were placed before
Roscnberg J. Those two offers were that of GEL and that of 922, a company incorporated
For the purposs of acquiring Ajr Toronto. Its shares wers owned equally by CCFL and Air
Canada. Il was ¢conceded by all pactics to these proceedings that the enly persons who had
any interest in the procesds of the =ale were bwo secured creditors, viz,, CCFL and the Royal
Bank of Canada. Those two creditors were unanimous 1n their position that they desired the
court 1o approve the sale t0 922, We were not referred to, nor am [ aware of, any case where
a courl has refused to abide by the vpanimous wishes of 1he only interested creditors For the
approval of a speeific offer made In reeeivership proeeedings.
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T In British Columbia Develppments Corp. v, Spun Cast fndusivics Lid (1977), 26 C BB
(N.5)28, 5 B.C.LE. 94(3.C} Berper I. said at p. 30 [C.B.E.]:

Hcre all of those with a financial stake 1 the plant have Joined in secking the court's
approval of the sale to Fincas, This court dges not have a roving commission to deeide
what is best for investors and businessmen when they have agreed armaong themselves
what courye of action they should lellow. [t is Ltheir money.

77 Tagree wilh thal statement, Tt is particularly apt to this case. The two secured creditors
will suffer a shortfall of approximately 350 mullion. They have a tremendous interest in the
zale of assets which form parl of theit secunty. 1 apree with the (inding of Rosenberg J. that
the offer of 922 15 supencr to that of QEL. He concluded that the 922 offer 15z marginally
superior. IT by thal be meant that mathematically it was likely Lo provide shghtly more in the
way of proceeds, it is difficult to take issue with that linding. If, on the other hand, he mecant
that having cegard 1o all considerations it was only marginally superior, 1 cannot agree, He
said in his reasons:

I have come to the conclusion that knowledgeable creditors such as the Royal Bank
would prefer the 922 offer &ven il the other factors influencing their decizion were nol
present. Mo matter what adjustments had to be made, the 922 offer results in mote
cash immedialely. Creditors lacing the type of lass the Royal Bank 15 taking i this case
would not be anxious to rely on contingencies especially in the present circumstances
surrounding the airline mdusiry.

78 I agree with that statement completely. It is apparcnt that the difference between the
two olfers insofar a5 cash on closing is concerned emounls to approximately $3 miltion o
34 mallion, The bank submitted that it did oot wish (o gamble any Murther with respect 1o its
investraenl, and that the aceeptance and court appraval of the OEL offer in effect supplanted
its position as a secured creditor with respect to the amoent owinp over and above the down
payment and placed it in the position of a joint entreprencur, but one with no control. This
resuits Ffrom the fact that the OEL offer did not provide lor any secuniiy lor any funds which
might be fortheoming over and above the initial down payment on closing.

79 In Cameron v. Bank of Nava Scotia (1981) 38 CB.R.(N.5.) 1,45 N 5 R, (2d) 103, 36
APR NI ALY, Hart LA speaking lor the majority of the court, said at p. 10[C.B.R.]:

Here we are dealing with a receiver appointed at the instanes of ong major creditor, who
chose to insert in Lhe contract of sale a provision making it subject to the approval of
the court, This, in my opinion, shows an intention on behalf of the parties to invoke
the normal equitable dockrines which place the cowrt in the position of locking 1o the
interests of all persons concerned belore giving its blessing to a particular transaction
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subtnitted for approval. 1o these circumstatices the court would not congidet itsell bound
by the contract entered into in good faith by the recciver but would have to louk Lo
the broader picture to zee thal that contract was lor the benefit of the creditors as a
whole. When there was evidence that a higher price was readily available for the property
the chambers judge was, in my opinon, juskified in exercising his discretion as he did-
Oherwise he conld have deprived the creditors of 2 substantial sum of money,

B0 This statement 15 apposite to the cirenmstanses of the case at bar, T hasten to add
that in my opinicen it 15 net only prce which is 10 be consideted in the egetcize of the jedge's
discretion. [t may very well be, 25 [ belitve Lo be 50 in this case, that the amount of cash is
the most important element in determining which of the two offers is for the benelit and in
the best interest of the creditors.

11 it is my view, and the statcmeni of Harl 1. A. 1= consistent therewith, that the lact
that a creditor has requested an order of the court appointing a receiver does not in any way
dimirish or derogate from his right to cbtain the maximum benefit to be denived from any
disposition of the debior's assets, [ agese completely with the views expressed by McKinlay
J.A. in that regard in her reasons.

BL  lvig my further vigw that any negotiations which took place between the only twa
interested crediters in deciding to support the approval of the 922 ofer were not releyant 1o
the determination by the presiding judge of the issues involved o the motion for approval of
either one of the two offers, nor are they relevant in determining the outcome of (his appeal.
It 13 sufficient that the two creditors have decided unanimeously what is in their best intcrest,
and the appeal musl be considered in the light of that decision. It so happens, however, that
there is ample evidencs 1o support their eonclozion that the approval of the 922 offer 13 In

ther bast inlerasts,

83 T am satisfied that the interests of the creditors are the prime consideration for both
the receiver and the court. o Ke Beouty Cownsellors of Canada Led, {1986), 38 CB.R. (N.5.)
237 [Cmt. 5.C.), Saunders ), saul al p. 243

This does not mean that a court should ignore a new and higher bid made after
acceptance where there has been no unlaitness in the process, The interests of the
creditors, whils oot (the only consideration, are the prme consideration,

84 1 agree with that statement of the law, In Be Sefeirk {1988), 38 C.BR, (N.5.) 245
{Ont. 5.C.) , Baunders J. heard an application lor court approval of the sale by the shertff of
rea] property in bankruptey procecdings. The sherill had been previously ordered to list the
properiy for sale subject to approval of Lthe court. Saunders T, said at p. 246:
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In dealing with the reguest lor approval, the court has to be concemed primanly
with protecting the interests of the creditors of the former barkrupt. A secondary but
important consideration is that the process under which the sale agreement 1s arrived at
shouwld Be consistent with commaercial elficacy and integrity.

85 [ am tn agreement with that statement as a matter of general principle. Saunders J.
(urther stated that he adopted the principles stated by Macdenald J.A, m Camerpn | supra,
guoted by Galligan 1A, in his reasons, In Camneron , the remarks of Macdonald J A, related
to situations involving the calling of bids and lixing a lime limit for the making ol such
bids. In those circumstances the process is so clear as 3 matter of commercial practice that
anh interference by the court in such process might have a delelerious effect on the efficacy
of recorvership proceedings th other ¢ases, But Macdonald 1A, recopnized that even in bid
or tender cases where the olferor for whose bid approval is soughl has complied with all
requircments, a court might not approve the agreement of purchase and sale entered into by
the receiver. He said at pp. 1112 [CB.R.]:

There are, of course, many rcasons why a courl might not approve a2n agroement of
purchase and sate, viz., where the offer accepted is so low in relation to the appraized
value as to be unrealistic: or, where the circumstances indicate that insufficient time was
allowed for the making of bids or that madequate notice of sale by bid was given (where
the receiver sells property by the bid methed), or, where it can be satd that che propoesad
zale is not in the best milencst of either the creditors or the owner. Court approval must
involve the delicate balancing of competing interssts and not simply a consideration of
the interests of the credilors,

86  The deficicocy mn the present case 12 50 large (hat there has been no suggestion of a
competing interest botween the owner and the creditors.

87 [agreethat the same reasoning may apply to a negotiation process leading to a private
sale, but the procedure and process applicable Lo private sales of a wide varety of businesses
and undertakings with the multplicity of individueal considerations applicable and perhaps
peculiar ko the particular business is not so clearly established that a departure by the court
From the process adopted by the receiver in a particular case will resubl in commercial chaos g
the detriment of future receivership proceedings. Each case rust be decided ob its own merits,
and it is necessary to consider the process used by the recelver io the present procecdings and
ter determine whether it was unfair, improvident or inadeguate.

ER  Itis important to note at the outsel that Rosenberg J. made the following statement
in his reasoms:
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On March B, 1991 {he trustec aceepted the OBL ofler subject (o court approval, The
Eeceiver at that time kad no other offer before it that was in final form or could possibly
be accepted. The Beceiver had al the ime the knowledge that Air Canada with CCFL
had not bargained in good faith and had nox fulfilled the promise of s letter of March
151 The Receiver was justified in assuming that Air Canada and CCFLs offer was a
long way from being in an acoeptable form and that Air Canada and CCFL's objective
was to interrupt the finglizing of the QEL agreement and to retain as long as possible
the Air Toronbo connector traffic Oowing inte Termunal 2 for the benetit of Air Canada.

&G In my opinion there was oo evidence before him or before this courl to indicate
that Air Canada, with CCFL, had not bargaincd in good faith, and that the receiver had
knowledge of such lack of good faith, Indeed, on his appeal, counsel for the receiver slated
tkat e was not alleging Air Canada and CCFL had not bargained in good faith. Ar Canada
had frankly stated al Lhe ume that it had made its offer (o purchase, which was sventually
refused by the receiver, that it would not become involved n an "aoction” to purchase the
undertaking of Air Canada and that, although it would fullil its contraciual obligations to
provide copnecting services to Adr Teranto, it wonld do no more than it was legally required
to do insofar as facilitating the purchase of Air Toronto by any other persen. In so doing, Adr
Canada may have beco playing "hardball,” a5 ws behaviour was characterized by some of the
counse] for opposing parties. [t was nevertheless merely openly asserting its legal position,
as 1t was entitled to do.

%) Furihermore, there was no evidence before Bozenberg J. or this court that the receiver
had assumed that Air Canada and CCFL's objective in making an offer was Lo interrupt the
finalizing of the GEL agreement and to retain as long as possible the Air Toronlo connéttor
traffic owing into Terninal 2 for the benefil of Air Canada. Indeed, there was no evidence
to support such an assumption in aoy event, although 1t is clear chat 522, and through
CCFL and Air Canada, were endeavouring to present an ofler o purchase which would Be
accepted andfor approved by the court in preference to the offer made by OEL.

91 Tothe extent that approval of the OEL agreement by Rosenberg J. was based on the
alleped lack of good (aith in bargaining and improper motivation with respect (o connector
Llealfic on the part of Air Canada and CCFL, it cannot be supported.

92 I'would also point cut that cuther than saying there was no other offer before it thal was
final in form, it would have been more accurate Lo bave saud that there was vo wrcondilionsd
ofter belore 1t.

231 Inconsidering the matetial and evidence placed before the court, [ am zatisfied that the
recelver was at all times acting in good faith. I have reached the conclusion, however, that
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the process which he used was unfair insofar as %22 is concerned, and improvident insofar
a5 Lhe two seeeted credilors are concerned.

%3  Air Canada had been negotiating wich Soundair Corporation for the purchase from it
ol Air Toronie for a considerable period of time prior to the appointment of a receiver by the
court. It had given a letter of intent indicating a prospeetive sale price of 318§ million. Alter
the appointment of the receiver, by agreement dated April 30, 1990, Air Canada continued
its negatiations for the purchase of Air Toronio with the receiver. Although this agreement
contained a clause which provided that the receiver "shall not negoetiate for the sale .. of Adr
Toronle with any person except Air Canada,” il further provided Lhat the receiver would
nol be in breach of that provision merely by receiving unsolicited offers {or all or any of 1he
assels of Alr Toronto. In addition, the agrecment, which bad 2 leom commencing on Apnl
30, 19940, could be terminated on the fifth business day following the defivery of a written
notice of termination by one party (o the other. T peint out this provision merely to indicace
that the caclusivity privilexe extended by Lthe receiver 1o Adr Canada was of short duration
al the receiver's option.

25 Asaresultof due negligencs investigations carried out by Air Canada duting the months
of April, May and June of 1990, Air Canada reduced its offer to $5.1 million conditional
upon there being ¥4 million in tangible assets. The offer was made on June 14, 1990, and was
open-{or acceptance until June 29 1990

36 By amending agreement dated Tune 19, 194, the receiver was released from its covenant
to refrain from negotiating for the sale of the Air Toronto business and assels Lo any persan
alther thao Air Canada, By virtue of this amending agreement, the receiver had put itself
in the position of having a ficm offer in hand, with the night (0 nepotiate and aceept offers
from other persons. Air Canada, in these ciccumstances, was in the subservient pasition. The
recejver, in the exercise of ils jpdgment and discretion, allowed the Air Canada offer to lapse.
Ca July 20, 1990, Ait Canada served a nolice of termipation of the Aprid 20, 1930 agreement.

o7 Apparently as a result of advice received from the receiver to the effect that the recaiver
intended to conduct an anction for the sale of the assels and business of the Air Toronto
division of Soundair Comoeration, the solicitors for Air Canada advised the receiver by letter
dated July 20, 19%), in parl as (ollows:

Air Canada has instructed ws b advise you that it does not intend 1o submit a further
offer in the auction process,

9% This statement, together with other statements set forth in the letter, was gufficient
te mmdicate thalt Air Canrada was not interested in purchasing Air Toronto in the process
apparently contemplated by the receiver at thut time. It did not form a proper foundation lor
the receiver 10 conclude that there was no realistic possibility of sclling A Toronto [La] Air
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Canada, either alone or it conjunction with some other person, in different circumstances.
I Jume 1990, the receivet was of the opinion that the fair value of Air Toranto was between
510 mullion ard $12 millien,

O lp August 199, the receiver gontacted a number of intcrested partics. A number of
atfers wete received which were not desrned 1o be satisfaciory. One such offer, received on
August 20, 19490, came a3 a joint offer from OEL and Air Cntario {an Air Canada connectat),
It was for the sum of 33 million for the good will relating to certain Ak Toronlo routes, but
did not inglude the purchase of any tangible assets or leasehold nterests.

1 (WD In December 1990, the receiver was approached by the management of Canadian
Partner {operatcd by QJEL]) for the purpose of evaluating the benehits of an amalgamated
Atr TorontofAlr Partner operation, The negouations continued from December of 1990 to
February of 1991, culminating in the OEL agreement dated March 5 159].

101 O oor before December 1990, CCFL adwized the receiver that it intended to make a bid
low the Adr Toronto assets, The recaiver, in August of 1990, Tor the purpese of facilitating the
sale of Air Torooto assets, commenced the preparation of an operating memorandum. He
prepared no less than six draflt operating memoranda with dakes lrom Cetober 1920 through
March I, 1991. Mone of these were distnibuted to any prospoclive bidder despite requests
hiaving been received therefor, with the exceplion of an sarly draft provided to CCFL without

the receiver's knowiedpe.

102  During the peniod December 1990 1o the end of January [99]1, the receiver advizsed
CCFL that the offering memorandum was in the process of being prepared and would be
ready soon for distribulion. He further advised CCFL that w should await the receipt of the
memorandum before submitiing a Formal affer to purchase the Air Toronto assets.

103 By lale January, OCFL had become aware that the receiver was negotating with
OFL lof the sals of Air Toronto, 1o fact, on Febroary 11, 1991, the receiver signed a letter of
intent with OFEL wherein it had specilicz]ly agroed ook o negotiats with any other potential
hidders or solicit any offers from others.

104 By lctter dated February 25, 1991, the solicitors far COFL mads a wrilten request to
the receiver for the offering memorandum. The receiver did not reply to the letter because
he felt he was precluded from s¢ doing by the provizions ol the letler ol intent dated
February 11, 199]. Gther prospective purchasers were also unsuccessful in obtaining the
promised memorandum 1o assist them in preparing their bids. It showld be noted that,
exclusivily provision of the letter of intent expiced on Febroary 20, 1991, This provision was
cxteoded on three cocasions, viz., Pebruary 19, 22 and March 5, 1991, 11 ts clear that from
a legal standpoint the receiver, by refusing to extend the time, could have dealt with other
prospective purchasers, and specilically with 922
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105 It was not untl] March 1, 1991, that CCFL had eblamed sulficient information (o
enable it to make a bid through 922 [t succeeded in so doing through its own cfforts through
gources other than the recerver. By that ime the receiver had already entered into the letter
of intenl with OEL. Notwithstanding the Fact that the receiver kneaw since December of 1990
that CCFL wished to make a bid for the assels of Air Toronto {and there s no evidence
Lo suggest thal al that time such 2 bid would be in conjunction with Air Canada or that
Air Canada was 1n any way connected with OCFL), i1 took no steps to provide CCFL with
information pecessary to epable it 1o make an intelligent bid, and indead suggested delaying
the making of the kid until an offering memorandum had been prepared and provided. In
the meantime, by entering into the letter of intent with OEL, it put itself in a position where
it could not negoliate with CCFL or provide the infomation requested.

106 On Pehruary 28, 1991, the solicitors for CCFL telephoned the receiver and were
advised For the [irsd time thai the reesiver had made a business decision o negoliate solely
with OEL and would not negotiate with anyone ¢lse in the ioterim,

197 By letter daled March 1, 1991, CCFL advised the receiver that it intended 1o submil a
bid. It set forih Lhe essential terms of the bid and staced chat 10wauld be subgect O customary
commercial provisions. On March 7, 1%] CCFL and Alr Canada, jointly through 922,
sulimitled an offer to parchage Air Toeronte upon the terms set forth 1o the letter dated March
1, 1991, It included a provision that the offer was conditional upon the interpretation of an
iter-lender agieernent which set out the relative distribution of procesds as between CCFL
and the Roval Bank. [t 12 common ground thal it was a condilion over which the receiver
had no control, and accordingly would not have been acceptable on that ground alone, The
receiver did not, however, contact CCFL in order to negotiate or roquest the removal of the
condition, allbough it appears that its agrecment with QEL nol to negoliate with any person
otker than OEL expired oo March 6, 1991,

108 The fact of the matter 15 that by March 7, 1991, the receiver had received the offer
from OEL which was subsaquently approved by Rosenberg I That offer was accepted by
the recerver on Macch 8, 1991, Notwithstanding the fact that OEL had been negotiating
the purchasc for a peried of approximately 3 months, the offer contained a provision for
the sole benefit of the purchaser that it was subject o the purchaser obtaining "a financing
commitment within 45 days of Lhe date berec! 11 an amount not less than Lthe Purchase Price
Fromn the Royal Rank of Canada or other Nnancial institulion upon terms and conditions
acoeptable 1o them. [n the event that such a financing commitment i1s not obtatned within
such 45 day period, the purchaser or GEL shall have the right to terminate this agreement
upon giving written notice of termination to the vender on the lirst Business NDay lollowing
the expiry of the said period.” The purchaser was also given the nght to waive the condition,
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¥ [neffect, the agreemenl was tantamount 10 3 45-day option to purchase, cxcluding the
right of any other person to purchase A Torontg during that pertod of tune and therealter
if the condition was fulfilled or waived, The agreement was, of course, stated to be subject
to court approval.

11G  In my opinion, the process and progedurs adopled by the recerver was unlzir g CCFL,
Although 1t was awarce [toim December 1990 that OOFL was interssted in making an offer, i
effectively delayed the making of such offer by continually refermng o the preparation ol the
offering memorandum. It did nol endeavour during the period Decernber 1990 to March 7,
1991, 12 negotiate with CCFL in any way the possible terms of purchase and salé agreement.
In the result, no offer was sought from CCEL by the receiver priore 1o Februany 11, 1991,
and thersafiar it put itself in the position of being urable to negotiate with anvone other than
OEL. The receiver then, on March 8, 1991, chose (o accept an offer which was conditional in
nature without prior consultation with CCFL (922) (o see whether it was prepared to rornove
the condition n its offer.

111  Idonotdoubt thal the reeeiver [t that il waz more likely that the condition in the OEL
affer wonyld be fulfilled than the condilicn in the 922 offer. It may be that the recoiver, having
nagotiated for a peniod of 3 months with OEL, was fearful that it ight lose the offer iF QEL
discoverad that it wag negotiating with another persor. MNevertheless, it seems 1o moe that it
was imprudent and unfair on the part of the receiver (o ignore an offer from an interested
party which offered approximately tnple the cash down payment without giving 2 chance to
the offeror to remove the conditions or other terms which made the offer unacceptable to 1t
The potentiz] loss was that of an agreement which amountad to little more than an oplion
in favour of the afferor,

112 Inmy opinion the procedure adopted by the receiver was unfair to CCFL i that, tn
eilect, it gave OEL the opportunity of engaging in exclusive negotiations lor a period of 3
months, notwithstanding the (act that it knew CCFL was interested in makiog an offer. The
receiver ¢id not indicate a deadline by which offers were to be submitted, and it did not at
any time indicale the structure or nature of an offer which might be acceptable to 1l

113 In his reasons, Rosenberg ). stated that as of March 1, CCFL and Air Canada had all
the information that they necded, and any allegalions of unfairness in the negoliating process
by the recaiver had disappeared. He said:

They created a situation as of March %, where the receiver was faced with two offers,
one of which was acceptable in form and one of which could not possibly be accepted
in its present form. The Receiver acted appropriately in acceplng the OEL offer.
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If he meant by "acceptable in form" that it was aceeptable to the rcoeiver, then obviously
OFEL had the unfair advantage of 1ts lengthy negotiations with the receiver to ascertain what
kihd of an offer would be acceptable o the receiver, If, on the other hand, he meant that the
%22 offer was unacceptable in its form because it was conditional, it can hardly be said thac
the SEL offer was more acocptable in this regard, as it contained a condition with respect to
financiog lerms and conditions "accepiable to them "

114 Itshould be noted that on March 13, 1921, the repreésentatives of 922 first met with
the recejver Lo review 1ts offer of March 7, 1991, and at the request of the receiver, withdrow
the inter-lender condibion from s oifer. Cio March [4, 1991, QEL removed the Nnancing
condition from it offer, By order ol Rosenberpg 1. dated dMarch 26, 1991, ©OCFL was given
untt] Apnl 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the
ioler-lender condition remoeved.

115  Inmy opinion, the offer accepted by the receiver iz improvident and vnfair insofar as
the twor creditors dne coneerned. It 15 nod improvident in the sense that the price offered by
022 preatly exceeded that offered by OEL. [n the final analyus it may not be greater at all.
‘The salient Facl i1s that the cash down payment in the 922 offer ¢on stilules proxmatlely two
thirds of the contemplated sale price, whereas the cash down payment in the QOEL transaction
cotstitutes approximately 20 o 25 per cent of the contemplated sale price. In terms of
absolute dollars, Lhe down payment m the Y22 offer would likely exceed that provided for in
the OEL agreement by approximately $31 million to 34 million.

&  In Ke Beauty Counseilorvs of Canada Lid |, supra, Saunders I said at p 243 [C.B.E.]:

Il a substantially higher bid furns up al the approval stage, the court showld consider
it. Such a bid may indicate, for example, that the trustee has not propecly camed out
s duty 10 endepveur to obtain the best price lor the estate. In such a case the proper
course might be to refuse approval and to ask the Llrostee Lo recommence the process.

117 {accept thalslatement as being an accurale statement of the law. T would add, however,
as previowsly indicated, that in determining wlhat (s the best pnice for the estate, the recerver
or ¢ourt should not limie its consideration 1o which offer provides for the greater sale price.
The amount of down payment aod the provision or lack thereol 1o secure payment of the
balance of the purchase price over and above the down payment may be the tmost important
lactor to be considered, and I am of the view that 1s so o the present casc, [ is clear that that
was the view of the only creditors who can henefit from the sale of Air Toronto.

112 I note thatl o the case at bar the 922 offer in copdilional foomn was presented (o
Lhe receiver belore it accepted the OEL offer. The recerver, i good [adh, although | belicve
mistakenly, decided that the QEL. offer was the better offer. At that tirme the receiver did
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nol have the benelit of the views of the two secured creditors in that regard, At the time of
the application for approval before Rosenberg )., the staled preference of the two interested
creditors was made quile clear. He found as fact that knowledgeabls creditors would nat
be anxious to rely on contingencies in the present circumstances surrounding the airline
industry. It 15 regsonable to expect that a receiver would be no [ess knowledgeable in that
regard, and it 15 his primary duty to protect the interasts of the creditors. In my view, it was
an improvident act on the part of the receiver 1o have accepted the conditional offer made by
OEL, and Roscaberg I, erred in Mailing to dismiss the application of the recever for approval
of the OEL offer. Tt would be most inequitable to foist upon the twe creditors, whe have
already been seniously hurt, more uanecessary contingencies.

i19 Although in olher circumstances it might be appropriate to ask the receiver Lo
recommence the process, in my opinion, it would not be appropriale Lo de soin Lhis case, The
aonly two interested creditars support the acceptance of the 922 offer, and the cournt should
o order.

120 Although Twould be prepared to dispose of the case on Lhe grounds stated above, some
vomrnent should be addressed to the question of interference by the court with the process
and procedure adopied by the receiver.

Y21 T anin agrsement witly the view expressed by McKinlay IA. in her reasons that the
undertaking Being sold in this case was of a very special and unusual rature. As a result,
the procedure adopled by the teesver was somewhal unusoal, At the outsel, in accordance
with the terms of the receiving order, it dealt selely wilh Ait Canada. 1t then appears that
the receiver contemplzated a sale of the assels by way of auclion, and still later contemplated
the preparation and distribution of an offenng memeranduem inviting bids. At some point,
without advice o CCFL, it abandoned that idea and reverted to exclusive negobations with
one intercsicd party. This entics process i$ nol one which is custormary or widely accepted
as o general practice 1n the commercial world. It was somewhat unique, having tegatd (o
the circumstances of Lhis case. [n my opioion, the refusal of Lhe court to approve the offer
accepted by the receiver would not reflect on the mtegnity of procedures followed by court-
appointed receivers, and 15 not the type of refosal which will have a tendency to undermine
the Futures confidenes of business persons in dealing with receivers,

122 Rosenberg ). staled that the Royal Bank was aware of the process used and tacitly
approved it. He said it knew the terms of the letter of nuent in Febroary 1991, and made
oo corunent. The Royal Bank did, however, mdicate 1o the receiver that it was not satisiied
with the contemplated price, nor the amount of the dowo payment, It did not, however, tell
the receiver to adopt a different process in endeavounny (o sl the Air Toronle asses. 1 is
not ¢lear trom the material filed that at the time 1t became aware of the letter of intent that
it knew that CCF] was interested in purchasing Air Toronto.
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123 1 am lurther of the opimion that a prospeclive purchaser who has been given an
opportunity to cngage in cxclusive negotialions with a receiver for relatively short periods of
time which are extended from time Lo time by the receiver, and whao then makes a conditional
offer, the candition of which is for his soie benefit and raust be fulfilled to his satisfactuon
unless waived by him, and which he knows 15 o be subject to oourt approval, exnnot
legitimately claim Lo have been unfairly dealt with 1l the court refuses to approve the offer
and approves a substantially better one.

124 Inconclusion, 1lec] that [ rnust comment on Lthe statement made by Galligan LA, i his
reasons to the effect that the suggeshon made by counsel for 922 constitutes cvidence of lack
of prejucdice resulting from the absence of an olfenng memorandoum. It should be pointed cut
that the court invited counsel to indicale the mannet in which the problem should be resolved
in the event that the court concluded that the arder approving the GEL offer should be set
asade. There was no evidencs before the court with respect to what additional information
may have been acquired by CCFL since March 3, 199], and no mgquiry was made in that
regard. Accordingly, I am of the view that no adverse milerenes should be drawn (tom the
proposal made as a result of the court’s invitation.

125  Fortheabove reasons [ would allow the appeal ane set of costs 1o COFL-922, sel aside
the order of Rosenberg 1., dismiss (he receiver's motion willi one set of costs 1o COFL-922 and
grder that the assets of Air Toreonto be sold to numbered corporation 922246 on Lhe lerms sct
forth m its offer with appropnate adjustments to provide for the delay 1n 1s execution, Costs
awarded shall be payable out of the estate of Soundair Corporation. The costs incurred by
the receiver in making the application and responding o the appeal shall be paid to hin oot
of the assels of the eslate of Soundair Corpocalion on a solicitor-client basis. [ would make

no order 4z to costs of any of the other parties or intervenore,
Appeal disnrissed.
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Headnote
Evidence -—- Documentary cvidence — Provilege as to documenis — Miscellaneous
decumcnts
Conhdentizlity order was neceszary 1n this case because disclosure of confidential documents
would impose serious 1isk on important commercial interest of Crown corporation and there
wete 1o reasonable alterpative measutes to granting of order — Conflidentiality order would
have substantial salutary elfects on Crown corporation's right 1o fair trial and on freedom of
capression — Dwelelenious ellects of confidentiality order on open court poinciple and Itecdom
of expression would be mumimal — Salutary effects of grder putweighed delateripus effects
— Canadian Environmental Assessment Act, 5.0 1992, ¢ 37, 5. 5(1)(k) — Federal Court
Rulas, 1998, SORME-106, R. 151, 312,
Practice --- Disvovery — Discovery of documents — Privileged document — Miscellaneous
privileges
Confdentiality order was necessary m this case because disclosure of confidential documents
would impose serious rsk on important commercial interest of Crown cotporation and there
were i feasonable alternative measares to granting of order — Confidentialily order would
have substantial salutarcy effects on Crown corporation’s tght to fair trial and on (reedom of
cxprossion — Delelerioas elfects of conlideniiality order on open court prineiple and fresdom
of expression would be minimal - - Salutary effects of order outweighed deleterions effects
— Canadian Environmental Assessment Act, 83.C_ 1992 ¢ 37, 5. 5[1)(b) — Federal Court
Rules, 1998, SOR/Q8-106, K. 151, 312
FPraclice --- Discovery — Examination for discovery — Range of examination — Privilege
— Misczllansous privileges
Confidentiality order was necessary in this case because disclosure of conhdential dotuments
would impose serious rizk on important commercial interest of Crown corporalion and there
were no reasonable alternative measures to granting, of order — Confidentiality order would
have substantial salulary effects on Crown corpoation's right 1o fair trial and on freedom of
expression — Deleterious effects of confidentialily arder on open court principle and freedom
of expression would be minimal — Salutary eifects of order outweighed delelerious efTects
Canadian Environmental Assessment Act, 5.C, 1992, ¢, 37, 3. 5(1}{b) - - Federal Courl
Rules, 1998, SOR/8.106, R. 151, 312.
Preuve —-- Preuve docuomentaire — Confidentialitd en ce gui concerne les documents - -
Documents divers
Ordeonoance de conbideatialitd st néoessaire parce que Ja divulgation des docurmenis
confidenticls menacerait gravement l'intérél commersial important de la socisté d'Eaat ¢
parce qu'l] n'y avait aucune autre option raiscnnable gue celle d'accorder l'ordonnance
— Ordonnance de confidentiglité aurait des effets bénefiques considérables zur le droit
de la sociéte d'Etal 4 un procds équitable et & la liberté d'expression — Qrdonnance de
conhdentialilé n'autail que des ellels préjudiciables minimes sur le priocipe de la publicié
des débats el sur la hberlé d'expression — ElTels bénéfiques de 'ovdonbance l'emportasnt
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sur ses effets préjudiciables — Lod canadienos sur I'évaluation envitonnementale, L.C. 1552,
¢. 37, art. 5{1)b) — Régles de la Cour [Edérale, 1998, DORSAE-106, r. 151, 312,
Proctédure --- Communication de la preuve — Communication des documents - Drocuments
conflidentiels — Chivers types de confidentialité
Ordonnance de confidentialité était nécessaire parce que la divulpgation des documents
confidentiels menacerail pravement Iintérét commercial important de la socidté d'Etat &t
parce guil n'y avait aucuns autre option raisonnable que celle d'accorder l'erdonnance
Ordonnance de confidentialité aurait des effelz béndliques considérables sur le droit
de [a société d'Ftal 3 un procés équitable et 3 la liberté d'expression — QOrdonnance de
conftdentialité n'aurail que des eels préjediciables minimes sur le principe de la publicité
des débats ot sur la tiberté d'expression — Ellets bénéliques de lordonnancs l'emportaient
sur ses effets préjudiciables — Loi capadienne sur 1'évalustion environnementale, L.C, 1952,
c. 37, art. 5(1}b) - Reégles de la Cour fédérale, 1998, DORS/MSE-106, r, 151, 312
Procedure --- Communicalion de la preuve Interrogatoire préalable — Etendue de
l'interrogatoire Confidentialité - Divers types de confidentialié
Ordonnance de confidentialité £lait néesssaire parce que 1a divalgation des documents
confidentiels menacerait gravement lintérdt commercial important de la sociéé d'Clat ex
parce qu'il o'y avait aucune auire option raisonnable gue celle d'accorder fordoanance
Ordomuance de conlidenualité aurait des effets bénéfiques considérables sur le droit
de la société d'Erat 4 un procés équilable et 3 la hherté d'expression - Qrdonnance de
confidentizlite n'avrait que des effers préjudiciables minimes sur le principe de |z publicicd
des débats et sur la hberté d'expression — Effets benéfiques de l'ordonnance lemportaent
sur ses effels préfudiciables — Lot canadienne sur I'évaluation environneinentaie, L.C. 1992,
g 37, art, 5{1h) -- Réples de L3 Cour fadérale, 1998, DGRS,I’?E-I{}E, ro L5, 312,
The lederal government provided a Crown corporation with a 1.5 billion lean for the
consiruction and sale of two CAMDU neclear reactors to China. An covitonmental
grganization sought judicial review of that decision, maintaining that the authorization
of financtal assislance triggered 5. S(1Kb) of the Canadian Enviranmental Assesspient Aci.
The Crown corparation was an intervenor with the rights of 3 parly in the application for
judicial review. The Crown corporation filed an affidavit by a senior manager referring
Lo and surunanzing confidential docurnents, Before cross-examiming the senior manager,
the environmental organization applicd for production of the documents. Afler roeeiving
authorization from the Chinese autherities to disclose the documents on Lthe condition that
they he protected by a confidentiality order, Lthe Crown corporation songht to introduce the
documents under R, 312 of the Federaf Cowrr Bulfes, 1998 and reguesied a conlidentiality
order, The conlidentiality arder would make the documents available only to the parties and
the court but would not restrict public aceess 10 the proccedings.
The Irtal judge refused to prant 1he order and ordered the Crown corporation to fle the
documants in their currcot form, of in an cdited version if 1t chose to do so. The Crown
cotporation appealed under B_ 150 of the Federal Conrt Rules, 1998 and the environmenta)
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organization cross-appealed under R, 312, The majority of the Federal Court of Appeal
dismissed the appeal and the cross-appeal. The confidentiality order would have been granted
by the disserting judpe. The Crown cemporalion appealed.

Hel: The appeal was allowed.

Publication bans and confidentiality orders, in the context of judicial proceedings, arc similar.
The analylical approach 10 the exercise of discretion under R, 151 should echo the underlying
principles set out in Dagenais v. Canadion Brogdeasting Corp., [1994] 33.C.R. 85 {S.C.C.),
A conflidentiality order under B, 151 should be granted in only two citcumstances, when
an order is negded to prevent serious nsk Lo an important interest, including a commercial
interest, im the context of hitigation because rcasonable altcrnative measures will not prevent
the rigk, and when the salutary effects of the confidentiality order, ingludiog the effects on
the right of cral litigants o a fair trial, outwelgh its deleterious elfects, including the effects
on the right o free expression, which includes pubhc interest in open and accessible coar,
proceedings.

The alternalives ta the confidentality order suggesicd by the Trial Division and Courl of
Appeal were problematic. Expunging the documents wounld be a virtnally anworkable and
imeffective solution, Providing summaries was not a reasonable alternative measure to having
the underiying documenls availzble 10 the parties, The confidentialily order was necessacy
in that disclosure of the documents would impose a seriouws nsk on an imporant comenercial
milersst of the Crown corporation, and there were no reasonable allernative measures o
granting the order.

The confidenbiality grder would have substantial salutary effects on the Crown corporation's
right to a fair trial and on freed om of expression. The deleterious effects of the conlidentialiy
order on the open court principle and freedom of expresston would be minimal. [T the order
was not granted and 1o the course of the judicial review application the Crown corporation
was nol required to mount & deflence wnder Lthe Conadian Eaviranmental Asscssmenl Ard,
1l was possible that the Crown corporation would sulfer the hamm of having disclosed
confidential infprmation in breach of itg ohligations with ne corregponding benefif 1o the
right of the public (o leeedom of expression. The salutatry elfects of the order outweighed the
deletertons effects,

Le gouverncment f€déral a fait un prét de lordre de 1,5 millizrds de dollar en rapport avec
la construction £t la vente par une société d'Etat de deux réacteurs nucléaires CANDU &
la Chine. LIn organisme environnemental a sollicité lz contrdfs judicizire de celte décision,
soutenant que cette autorisation d'aide inancidre avait déclenche 'application de 'art, 5{1)b}
de la Lo{ canadienne sur Mévaluarion environnementale, La sociéte d'Etat &tail intervenante au
débat ct elic avait regu les drotis de partic dans 1la demande de conkrdle judicaice. Elle a déposé
I'affidavit d'un cadre supéricur dans lequel oo dernier Faisait céidrence 4 certains documents
confidentiels et en faisait le résumé. L'organisme environnemental a demandé la produclion
des documents avant de procéder au contre-ipterrogatoire du cadre supérisar. Aprés avolr
obtene Mawtotisation des auterités chinodses de communiquer les documents & la condition
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qu'ils sotent protégés par une ordonnance de confidentialité, la société d'Blat a cherché & les
introduire en invoquant la r. 312 des Régles de fa Cowr fédérale, 1298, el elle a aussi demande
une ordonmancs de confidentialité, Selon les (ermes de l'ordonpance de confidentialieé, les
documenls scraent uniquement nus 4 la dispesition des parties et du tribunal, mais accts
du public aux débats ne serall pas iaterdit.

Le juge de premigre inslance a tefusé Vordonnance de confidentialité £1 3 ordonné i 13 societé
d'Etat de déposer les documents sous leur Torme actuelle ou sous une forme révisée, 4 son gré.
La socitit d'Etat 2 intereté appel en vertu de la r. 151 des Régles ds fa Cour fédérale, 1998,
et l'organisme environnemental a formé un appel incident en vertu de la 1. 312 Les juges
majoritaires de la Cour d'appel ont rejeté le pourvor et le pourvol incident. Le juge dissident
aurait accordé l'ordonnance de confidentialité. La société d'Erat a nkerjeté appel.

Arrét: Le pourvol g &6 accueilli,

Il v a de grandes ressemblances entre I'ordonnance de nom-publication et 'ordonnance
de confidentialité dans lc contezte des procidures judiciaires. L'analyse de l'excreice du
pouvoir discrétionnaire scus le tégime de la ¢ 151 devrait refléter les poincipes sous-jacents
énoncés dans larrél Dagenais o Socidté Radia-Canada, [1994) 3 K.C.5 435 Une ordonnance
de confidentialit® rendue en vertu de la r. 151 ne devrait Vétee que lorsque: 1) une telle
ordonnance est nécessaire pour Ecarler un Hsque sérienx pour un intérét unportant, ¥ compris
un imtérét commercial, dans le cadre d'un litige, ¢n I'absence d'auioes solubions raisonnables
pour écarter ce risgue; el 2} les clfets énéhgues de 'ordonnance de confidentialité, ¥ compris
les effets sur les droits des justictables civils 4 un procds dquilable, l'emportent sur scs cifets
prépediciables, ¥ comprs les effets sur e droat 4 la Uberté d'expression, lequel droit compremndg
Tintérét du public a l'accas aux débats judiciaires.

Les solulions proposées par la Dovision de premidre mstance eb par la Cour d'appel
comporlaient toules deux des problémes. Epurer les documenls serait virtueliement
mmpraticable ot inefficace. Fournir des résumés des docurnents ne constituall pas unc « autre
option rakonnable » 4 la communication gux parties des documents de base, L'ordonnange
de confidentialité &rait nécessaire parce que la communication des documenls menacerait
pravement un intérét commercial important de 1a société d'Etal et parce qu'il nexistait aucune
autre oplion raisonaable que celle d'acearder Pordonnancs,

L'ordonnance de conldentiahit€é zurail dimpertants clffets bénéfiques sur le droil de la
société d'Etat 4 un procés équitable et i [a liberté d'expression. Elle n'aurait que des effets
préjudiciables minimes sur le principe de la publicité des débats e sur la iberte d'exprassion.
Advenant que l'ordonpance ne soit pas accordés et que, dans le cadre de la demande de
contrdle judiciaire, la sociélé d' Blat n'ait pas l'obligation de présenter une défense en vertu de
lz Loi canadienne sur Févaluation envivonaementale, 1l sc pouvait que la société d'Elat subisse
un préjudice du Mail d'avoir communiqué cette Information confidentielle en violation de ses
ohligalions, sans avolr pa profiter d'un gvantage simnilaire 4 celui do droit de public 4 la liberté
d'expression. Les effets bénéfigues de 'ordoonapce lemportaient sur ses effets préjudiciables.
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{nole) (C.A. F&d.), quia rejelé be pourvoi A l'encontre du jupement public d 1999 Carswel N at

2187, 12000 2 F.C. 400, 1599 CarsweliNat 3033, 179 F.T.R. 283 (C.F. (1™ inst.)), qui avait
accuellli ¢n partie la demande,

The judgment of the court was delivered by facobueci J.;
L. Introduction

L In our couniry, courts are the institulions generzlly chosen to resclve fepal disputes as
best they can through the application of lzgal principles to the Facts of the case involved. One
of the wnderlying principles of the judicial process 1s public openness, both in the proceedings
of the disputle, and i the matedal that is relevant (o its resolution, However, some materiz]
can be made the subject ol a confhidentiality order. Thiz appeal rases the impertant issues of
when, and under what circumstances, 2 conlidentiality order should be granted.

2 Forihe {following reasons, Ewould iszue the confidentiality order scught and, accordingly,
would allow the appeal.

II. Facts

3 Theappellant, Atomic BEnerpy of Canada Lid, ("ABCL"), is a Crown corporation that
owns and markels CANDU nuclear technology, and is an intecvener with the rights of a party
in the apphcation for judicial review by Lhe respondent, the Sierra Club of Canada {"Sierra
Clab™y. Sierta Club is a0 environmental orgapization sesking judicial review of the federal
government's decision 1o provide lnancial assistance in the form of a §1.5 hillion guarantead
loan rclating to the construction and sale of two CANDU nuclear reactors to China by the
appellant. The reactors are curreatly under construction in China, where the appellant is the
main coatractor and project manager.

4 The respondent maentzips that the authorizauen of financial assistance by the
government triggered s. 3{Vb) of the Canadian Envirormental Aszessment Aei, 5.0 1992,
¢. 37 ("CEAA®), which reguires thal an enviconmental asscssmenl be undertaken before
a lederal authority grants financial assistance 1o a project, Faillure to undertake such an
assessment compels cancellation ol the [nancial arrangements,

5  The appellant and the respondent Ministers argue Lthat the CEAA does not apply o the
Toan transaction, and that if it does, the stalwiory defences available under ss. 8 and 34 apply.
Section B descobes the circumstancss where Crown corporations are required (o conduct
environmental asscssments. Section 54(2¥(b) recognizes the validity of an enviroomental
assessment carried out by 3 foreipn authority provided that it is consistent with the provisions
of the CEAA.
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&  In the course of the applicatton by Sierra Club to sel aside the Mfunding arrangements,
the appellant fited an affidavie of Dr. Simwen Pang, a senior manager of the appellant. In
the allidavit, Dr. Pang referred (o and svmmarized certain documsnts (the "Confidemial
Drocuraents™). The Confidentiai Documents are also referred to in an affidavit prepared
by Dir. Feng, one of AECL's caperts. Prior to cross-examining Dr. Pang on his afhidawvit,
Sierra Club made an application for the produclion of the Confidential Documents, arguing
thal it could not test [2e. Mang's evidepce without access (o the underlying docuiments. The
appetlant resisted production on vatious grounds, including the fact that the documents were
the property of the Chinese authorities and that it did not have authority to disclose them.
After recciving authorization by (he Chinese authonties to disclose the documents on the
condition that they be protected by a confidentiality order, the appellant sought 10 introduce
the Confidential Documents under B. 312 of the Federal Coure Rufer 19098 BORME-106,

and requested a confidentiality crder in respect of the documents.

7 LInder ithe terms of the order requested, the Conhdenal Documents wonld only be made
available to the parties and the court; however, there would be no restriction on public acoess
te the proceedings, In essenoe, what is being suught 15 an ordes previenting the dissemination
of the Conlidential Docurnenis (o the public,

£ The Confidential Documents comprise two Bnviconmenial Impact Reporis on Siing
antd Construction Design (the "EIRz"), a Preliminary Safety Analysis Report (the "FSAR"™),
and the supplementary affidavit of Dr. Pang, which summanzes the contepts of the ETRs
and the PSAR, IT admiled, the EIRs and the PSAR would he attached as exhibits 1o the
supplementary aflidavit of Dt. Pang, The ELR: were prepared by 1he Chinese authorities in
the Chinese language, and the PSAR was prepared by the appellant with assistance from the
Chinese parbcipants in the project. The documents contain a mass of techmcal information
and comprize thousands of pages. They descnibe the onpgoing environmental assessment of
the construction site by the Chinese gutharities under Chinese law.

9 Asnoted, the appellant avgues thal it cannot mtroduce the Conlidenhial Documents into
evidence without a confidendiality order, otherwise, it would be in hreach of its obligations
to the Chinese authorities. The respondent’s pesition s that its right 1o cross-examine D,
Pang and Dr. Feng on theit affidavits would be effectively rendered nugatory in the absence
of the supporting documents to which the aldavits refermed. Sierra Club propozes to lake
the position that the alfidavits should therclore be sfforded very iitile weight by the judge
hearing the apphcation for judicial review.

10 The Federal Court of Canada, Trnal Division, reluscd Lo grant the confidentiality
order and the majority of the Fedeval Court of Appeal dismissed the appeal. In his dissenting
opinion, Robertson LA would have granted the confidentiality order.
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IT1. Relevant Statutory Provitions
Ll Federal Court Rufes, i998, SORME-100

131.01) On motion, the Court may order that matenal 1o be filed shall be tregted as
confrdential,

(2} Before making an ordet under subsection (1), the Court muast be satisfied that the
matetial should be treated as confidential, nowwithstanding the public interest in open
and accessible court prociedings,

1¥. Judgments below
A. Faderal Court aof Caveda, Trial Division, f2N0] 2 F.C. 2N}

iz - Pelletier ). first considered whether leave should be granted pursuant to E. 312 to
intronduce the supplementary alfidavit of Dr. Mang to which the Confidential Documents were
filed a5 exhibits, In his view, the vnderlying question was that of relevance, and he concluded
thal the documents were relevant 1o the ssue ol the appraptiale reroedy, Thus, in Lhe absenos
of prejudice to the respondent, the affidavit should be permitied 16 be served and Diled. He
noted thal the resposdents would be prejudiced by delay, but since both partics had brought
interlocutory motions which had contriputed to the delay, the desirability of having the entire
record before the court outweighed the prejudice arising from the delay associated with the
introduction of the documents,

13 On the issue of confidentiality, Pelleticr 1. concluded that he must be satislied that
the nead for confidentiality was greater than the public interest in open court procesdings,
and observed that the argument [or open proceedings in Whis case was signilicant given the
public interest in Canada's rele as 4 vendor ol nuclear echnology. As well, e noted that a
conhdentiality order was an exception to the rule of open access Lo 1the courts, and that such
an order should be granted only where absolutely neceesary.

14 Pelleticr 1. applicd (he same st as that vsed in patent litigation for the issoe of 2
protective order, which is essentially a confidentiality order. The granting of such an erder
requires the appellant to show a subjective bebef that the information 15 confidential and
thal its inletests would be harmed by disclosure. In addition, if the order is challenged, then
the person claiming the benefit of the order must demonsteate abjectively that the ordat is
required. This obpective element requites the party to show that the information has been
treated as confidential, and that it 15 reascpable to belicve that i1ls propnctary, commercial
ang scientilic Interests could be harmed by the disclosure of the information.
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1} Concluding that both the subjective part and both elements of the objective part of the
test had been satisfied, he nevertheless staled: "However, ] am alse of the view that in public
law cages, e objective test has, of should have, a third component which 15 whether the
public interest in diselosurc caceeds the nsk of harm to a parcly arising (com disclosure” (para.
23},

I A very significant [actor, in his view, was the lact that mandatory proeduction of
documents was not in issue here, The fact that the application involved a voluntary tendeting
of documents to advance the appellant's own cause as opposed o mandatory production
weighed against granting the confidentiality order.

17 I'n weighing the public interest in disclosure against the risk of hamm to AECL
arising from dizclosure, Pelletier ). noted that the documeats the appellant wished to put
before the court were preparsd by others for other purposes, and recognized thal the
appellant was bournd to protect the conlidentiality of 1he information. At this stage, he again
considered the issue of matcnality. If the documents were shown Lo be very matetial to 2
critical issue, "the requirements of justice militate in lfavour of a confidentiality order. 1f
the decuments are marginally relevant, then the voluntary nalure of the production argues
ggainst a conlidentiality order” (para. 293, He then decided that the documents were materal
to a guestion of the appropriate remedy, a sipoificant isswe in the evant that the appeliant
failed on the main 1ssuc,

18 Pelletier J. also considered the context of the case and held that since the issue of
Canrada's role a5 a vendor of puclear téchnology was one of signifrcant public inlersst, the
burden of justiiying a confidentiality order was very onerous. He found that AECL could
expunge the sensitive material from the documents, or put the evidence before the court in
some other form, and thus maintain ibs full night of defence whale preserving the open access
to court proceedings.

9 Pelletier J, observed that his order was being made without having perused the
Confidential Dacuments because Lthey had not been put before him. Although he noied the
lirte of cases which holds that a judge ought not (o deal with the issue of a conflidentiality order
without reviewing the documents themselves, in his view, given their voluminous nature and
techtical content as well as his lack of information as to what information was already in the
public dotnain, he found thal an examination of these documents would not have been useful,

20 Pelletier J. prdered that the appellant could file the documents in current form, or
in an edited version if it chose 10 do so. He also granted leave to Mle material dealing with
the Chinese regulatory process in general and as applied 1o this project, provided it did so
within 60 days.
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B, Fedeval Court of Appeal, [2000] 4 E.C. 426
(1) Evans LA { Sharlow J. A, concurring)

21 At the Federal Court of Appeail, AECL appealed the ruling under R. 151 of the Federat
Court Rudes, 1998 and Sterra Club cross-appealed the ruliog uader R, 312,

22 With respect to B 312, BEvans 1A hetd that the documents were clearly relcvant Lo
a delence under 5. 342k, which the zppellant proposed o raise if 5. 3{1)(0) of the CEAA
was held Lo apply, and were also potentially relevant to the exercise of the court's discretion
Lo refuse a remedy even if the Ministers were in breach of the CEAA. Evans LA, agreed wilh
Pellctier 1. that the benelit to the appellant and the court of being granted leave to Dile the
documents outweighed any prejudice to the respondent owing to delay and thus concluded
that the motions judge was correct in granting leave under K. 312,

23 Ontheissue of the confidenbiahly order, Evans L A considered R 151, and all the Factors
that the motions judge had weighed, including the commercial sensitivity of the documenis,
the fact thal the appeltant had received them i confidence from the Chinese authenties, and
the appellants argument that without the documents it could aol mount 2 fuli answer and
defence to the application, These faclors had to be weighed against the pnnciple of open
access to conrt documents. Evans 1A agreed wath Pelletier 1. that the weight to be allached
t0 the public interest in open proceedings varied wilh context and held that, where 2 case
raises issues of public sipoificance, the principle of openness of judicial process carries greater
weight as a factor in the balancing procsss. Evans J.A. noted Lthe public intersst in the subject
mattcr of the litigalion, as well as the considerable media attention it had attracted,

24 Insuppeorl of his conclusion that the weight assigned to the principle of openness may
vary with context, Evans J.A. relitd upon the decisions in AR Hassle v. Canada [ Minister
of Natigrnal Health & ¥elfare), [2000] 3 F.C. 360 (Fed. C.A.}, where the court took into
consideration Lhe rejatively small public interesl at stake, and Erfyl Canada Inc. v, Caneda
f Ariormey Generai} (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div), at p. 283, where the court
ordered disclosure after determining that the cass was a signilicant constitutional case where
i was important (or the public 1o understand the issues at stake, Evans ) A, observed that
opeoness and public participation (o the assessment process are fundamentat to the CEAA,
and concluded that the motions judge could opot be said Lo have given the principle of
opennesss undue weight even thouph confidentialily was claimed for a retatively small number
of highly technical documents.

25 Evans J.A. held that the motions judge bad placed undue cmphasis on the fact that
the introduction of the dochments was voluntary; however, it did not follow that his decizsion
on the confidentiality order must therefore be 52t aside. Evans LA, was ol the view that thig
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ercct did not affect the ultimate conclusion for three reasons. First, Jike the motons judge,
he attached great weight ta the pnnciple of openness. Secondly, he held that the inclusion in
the affidavits of a swnmary of the reports could go a long way Lo compeosate lor the absence
of the originals, should the appellamt cheose not Lo put them in without a conlidentiality
order. Finally, if ABCL submitted the docoments in an expunged fashion, the claim for
confidentiality would rest upon a relatively unimpertant factor, 1.e., the appetlant's claim that
it would suffer a loss of Business if it breached its undertakiog with the Chinase anthorities,

26 Evans J.A. refected the argument that the motions judge had erred in deciding the
malien withoul reference 1o the aclual documents, stating that it was not nesessary for
hirm to inspect them, given that sumenares were available and that the documents were
highly technical and incompletely translated. Thus, the appcal and cross-appeal were both
dismissed.

{2) Robertzon S A {dizssenting)

27 Robertson JA. disagreed with the majority for three reasons, Fiest, in his view, the level
of public interest in the case, (he dogres of media coverage, and Lhe identities of (he parties
should not be taken into consideration in assessing an applicaucn for a confidentiality order,
Instead, he beld that 1t wis the nature of the evidence for which the order 1z sought that must
be examined.

28 In additicn, he foond that withoul a confidentialily order, the appellant had to
choose beiween Iwo unacceplable opiions: either suffering irreparable Mnancial harm it the
confidential infarmation was introduced into evidence or being denied the right to a fair wriai
because il could not mount a full delence i the evidencs was not introduced.

29 Finally, he stated thal the analytical Mramework employed by the majority in
reaching 15 decision was foodamentally Mawed as it was based largely on the subjective
views of the motioos judge. He mejected the contextual approach ta the question of whethet
a confidentiality order should issue, emphasizing the need for an objective framewaork to
combat the perception that justice iz a relative concepl, and to promote consistency and
cerfainty in the law.

30 Toestablish this more objective framework for regulating the issuance of confidentiality
orders pertaining to commercial and scientific information, he turned to the legal rationale
vwnderlying the coramitment o the principle of open justice, referring to Edmonton fournal
v. Alberta [ Attorney Generaf), 1989 2 5.C.R. 1326 (5.C.C.). There, the Supreme Court of
Canada held that open proceediogs Foster the search for the tuth, and reflect the importance
of public seruliny of the courls.
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3l Robertson J A, stated that, although the principle of open jusuee 35 a reflection of
the basic democratic value of aceountability in the exercize of judicial power, in his view, the
principle that pustice itsell must be secured 15 paramount, He concluded that justice as an
overarching principle means that exceptions cocasionally must be made to rules or principles.

a2 Hea ohsetved that, in the area of commercial law, when the informabion sought to be
protected concerns "trade secrets,” this information will not be disclosed during a trial if ta
do 50 would destrey the owner's proprietary rights and expose him or her to irreparable harm
in the form of financial loss. Although the casze belore him did not volve a trade secret,
he nevertheless held that the same treatment could be extended to commercial or scientific
information which was aequired oo a confidenlial basis and atcached the following eritcria
as conditions precadent to the issuance of a conNdentiality order {(at para. 13}

{1} the information is ¢f a confidential nature as opposed to facls which one would
hke to kezp confidential; (2) the infermation for which confidenuiality 13 scught 15 not
afrcady in the public domain; {3 on a balance of probabilities the parly seeking the
conftdentiality crder would sulfer irreparable hamm if the information were made public;
(4} the information 15 relevant to the lcgal ssues rzised in the case; (5} correlatively,
the infarmation is "necessary” to the resolupion of those issues; (§) the granting of =
confidentiality order does not unduly prejudice the opposing party; and (7) the public
interest in open courl proceedings does not override the private interests of the party
seeking the ¢oniidentiahty order, The onus in establishing that criteria one to six are
met 15 on Lhe party seeking the conndentiality arder. Under the seventh eriterion, it is
for the opposing party to show ihat a prima facie night to a prolective order has been
pvertaken by the need Lo preserve the openness of the count proceedings. In addressing
these crileria one st bear in mind lwo of the threads woven into the fabric of the
principle of open justice: the scarch for thuth and the preservation of the rule of law. As
slaled at the outset, I do nol believe that the perceived degree of public importance of
a case 1% a relevant consideration.

33 In applying thesc criteria Lo the circumstances of the case, Robertzon LA, concluded
that the confidentiality crder should be granted. [n his view, the public interest in opeo courl
procecdings did not override the interesis of AECL in marntaining the confidentiality of these
highly technical documents.

M Robertron 1.A. also considered the public interest in the need to ensurc that sile-
plans lor nuclear ingtallations were not, for example, posted on 3 web-site. He concluded
thal a confidentiality ¢crder would not underming the two primary objectives underlying the
principls of open justice: lruth and the rule of law. As such, he would have allowed the appeal
and dismissed the cross-appeal.
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V. Issoes
35

A, Whal is the proper analylical apptoach 1o be applicd 0 the exercise of judicial
discretion where a litigant seeks a confidentiality order under R. 151 of the Federal Coure
Rufes, 1905}

B. 5hould the conhdentality order be granted in this case?
¥1. Analysis
A. The Anglytical Approach to thi: Granting of a Coalidentiality Order
{1} The Ceneval Framework: Hevein the Dagenais Priceiples

36  Thelink between openness in judicial proceedings and fresdom of expression has béen
firmnly established by this Coort. In Canadian Broadeasiimg Corp. v. New Brunswick { Altarney
Creneraf), [19940) 3 SO R, 480 (5.C.C)) [hereinalier Mew Bruavwick], at para. 23, La Forest
J. expressed the relationship as follows:

The principle of open courts 15 inextricably tied to the rights puarantecd by s 2{b).
Dpenness permits public access to information about the courts, which in lurn permils
the public to discuss and put ferward opinicns and criticisms of conrt practices and
proceedings. While the lreedom Lo eapress ideas and opinions aboul the operation of
the courls is clearly within the ambit of the (teedom guarantesd by s, 2{b), s0 Loo 15 the
right of members of the public to obtain information about the courts 1o the first place.

Under the order sought, public aceess and public serutiny of the Conlidential Docwmnents
waould be restnicted ; this would clearly infringe the public's freedom of expression guaranies.

37 A discussion of the geoeral approach to be taken in the exercise of judicial discretion
to granl a conldentiality order should begin with the priociples set oul by this Courl io
Dragenaiz v. Canadian Broadeasiing Corp. [199] 3 3.C K. 835 (8.C.C.}. Allhough that casec
dealt wilh the common law jurisdiction of the conrt t0 order a publication ban in the criminal
law context, there are strong similarities between pebhcation bans and conlidentiality orders
in the context of judicial proceedings. In both cases a restrichion on freedom of expression is
sought in order & presérve or promote an ioterest engaged by those proccedings. As such,
the fundamental gquestion for a court to consider in an application for a publication ban or
a conlidentiality greder is whether, 10 the circumstances, the nght to freedom of expression

should be compromisad.
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3% Although in cach casc frecedom of cxpression will be engaged in a different coneext, the
Dlagenaiz framewgrk atilizes overarching Canadian Charter of Rights and Freedams pringiples
it order o balance freedom of expression with other rights and interests, and thus can be
adapted and applied to varions circuimstances, As a resulf, the analyvtical approach to the
exergise of diseretion under R. 151 should echo the underlying principles laid oul in Dagenais,
supra, although 11 must be taillored to the specilic rights and ioterests engaged in Lhis case,

3% Dagerats, supra, deall with an appheation by lour accused persons under the
court's commen law jurisdiction requesting an order prohibiting the brogdeast of a television
programme dealing with the physical and sexual abuze of young boys al religions institutions.
The applicants argued that because Lhe faciual circumstances of the programme were very
similar to the facts at issue in their trials, the ban was necessary o presecve the accuseds'
riaht to a fair trial.

40 Lamer C.J. found that the common law discretion to arder a publication ban nmast
be axercized within the boundaries set by the principles of the Charfer, Sinee publication
bans neoessarnily curtail the (recdom of expression of third parcties, he adapted the pre-Charier
common law rule such Lthat it balanced the oght to freedom of expression with the ophlto a
Fair trigl of the acgused 1o 3 way which reflected the substance of the test from B v Oakes,
[1986]) 1 S.C.R.IG3(5.C.C.). At p. 878 of Dagenais, Lamer .. zet out lus reformulated tesr:

A publication ban shoold only Be ordered when:

(2} Such a ban is mecessary in order 1o prevent a real and substaatial risk to the
fairness of the trial, because reasonably avatlable alterpative measures will not
prevent the risk; arcd

(B The salwtary elTects of the publication ban ouwlweieh the deleledoos efTects to
the Imes expression of those affecied by the ban. [Emphasns in eriginal.)

4]  In New Brunswick, supra, this Court modifled the Dagenais test in the context of the
related issue of how the discretionary power under 5. $86{ 1} of the Criminal Code to exclude
the public from a tnal should be crercised. That case dealt with an appeal from the toal
Judpee's order excluding the public from the portion of a semtencing proceeding for sexual
assault and sexual interference dealing with the specific acts commitied by Lhe accused on the
basis that it would avoid "undue hardship” to both the victims and the accused.

42  La Forest J. found that 5. 486&(1} was a restriction on the =, 2(h) right to freedon of
expression in that it provided a "discretionary bar an public and media access to the courgs™:
New Bruarwick, thipra, at para. 33; however, he faund this infringament 1o be jusufied under
5. | provided that the discretion was exercised in accordance with the Chareer. Thus, the
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approach laken by La ForesL J. at para. % 10 the exercize of discretion under s, 486(1) of the
Crirmimed Code, closely mirtors the Dagenais common law tesh;

{a) the judpe must consider the avallable options and consider whether there are
any olher masonable and effective aliernalives availahle;

k) the judge rmust consider whether the order is limited as 1nuch as possible; and

{c) the judge must weigh the importance of the objectives of the parbicular order
and ils probable effects against the importance of openness and the particular
expression that will be Lmiled in arder to ensure that the positive and negative
cfiects of Lhe order are proportionalce.

In applying thiz test Wo the facts of the case, La Forest J. found that the evidence of the
potential undus hardship copsested mainly in the Crown's subtitission that 1he evidence was
of a "delicate nature" and that this was insufficient to override the infringement on freedom
of expression.

43 This Court has recently rovisited the granting of a publicalion ban undér the cours
comenon law jurisdiction in & v Mesmiuck, 2001 SCC 76 (5.CAC), and its companion case
fov B FON ), 20 SCC 77 (5.C.C) In Mentuck, the Crown moved for a publication
ban to pootect the identily of undercover police officers and operational methods employed
by the oflicers in their investigation of the accused, The accused opposed the motion as an
infringement of hiz night to a (zir and public hearing under 3. 11{d) of the Charrer. The order
was also opposed by two intervening newspapers a3 an minngement of their right (o freedom

of exXpression.

44  The Court noted that, while Dagenais dealt with the balancing of frecdom of expression
xR the one hand, and the nght to a laar tnal of the accused on the other, m the case before 1t
both the right of the accused to a fzir and public heaning, and lMreedom of expression weighed
in favour of deaying the publication ban. These rights were balanced against interests relating
to the proper admindstration of justice, in particular, protecting the safety of police officers
and preserviag the eflicacy of undercover police optrations,

45 Io spite of ths distingtion, the Courl noted that underlying the approach taken in
both Dagenaiz and New Brumswick was the goal of ensuting that the jadicial discretion Lo
order publication bans i1s subject Lo ao lower & slandard of compliance with the Charier than
legislative enaciment. This goalis furthered by incorporating the essenee of 5. | of the Charrer
and the Cakes test mta the publication ban test. Since this same goat applied in the case
befare it, the Courl adopted a similar approach to that taken in Dagenais, but broadened
the Dagenads test {which dealt specifically with the right of an accused tooa fair trial) such
that it could puide the exereise of judicial discretion whete a publication ban i3 requested in
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order to preserve say important aspect of the proper administeation of justice, At para. 32,
tht Courl reformulaled the test as follows:

A publication ban should only bv ordered when:

{a) such an order 1% necessary n order to provent a senous nsk W the proper
administration of justice because reasonably allernative measures will nol prevent

the risk; and

fb) the salutary effects of the publication ban cutweligh the deletenious effects om
the rights and interests of the parties and the public, including the effests on the
right to frec cxpression, the right of the accused to a fair and public tnal, and 1he
afftcacy of the admmistration of justice.

46 The Coun emphasized that woder the fist branch of the test, thoee imporiaot elemenis
were subsomed under the "necessity” branch. Fiest, the nigk in guestion must be a sercus
risk well-grounded in the evidence, Second, the phrase "proper administrabon of justice”
must be carcfully interpreted 5o as nol to allow the concealment of an exeessive amount of
information. Third, the test requires the judge ordenng the ban to consider not orly whether
reasconable alternatives are available, but also 1o vestrict the ban as far as possible without
sacrificing the prevention of the risk,

41 At para. 31, the Court also made the mporiant observation that the proper
administration of juslice will not necessarily involve Chareer rights, and that the ability to
invoke the Charter (s not 3 necessary condition for a pubhcaton ban to be granted:

The [common [aw publication ban] rule can accommodate orders that musl cceasionally
be made in the interests of the administratton of justice, which encompass more than
Fair trial rights. As the test s miended to "refleet . . the substance of the Gakes test”,
we cannol veguire that Charter vights be the only legitimate obfective of such orders any
rrigtrd thear we reguive (Ral gerverament action ov legiztation in viclation of the Charter be
Justified exclysively &y the pursuit of another Charter righr. [Emphasis added |

The Courtalso gnticipated that, ip appropriate circumstances, the Dagenais lramework could
be cxpanded even Further in order to addtess requests lor publication bans where interesiz
olher than the administration of justice were involved.

48 Menneck s illustrative of the Mexibility ol the Dagenair approach. Since its basic
purpose is 1o ensuze that the judicial discretion to deny public access to Lhe courts is exercised
i aceordance with Charfer princtples, in my view, the Dagenair model can and should be
adaptad to the situation in the case at bar where the central issue iz whether judicial disgretion
should be exercised 5o as to exclude confidential information (tom & public procesding. As
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in Dagemeis, New Brunswick and Menick, granting the confidentiality order will bave a
negative effect on the Charter tight to freedom of expression, as well as the principle of open
and accessible court proceedings, and, a5 in those cases, vourts muost eosuis lhat the discrelion
to grant the order is exercized in accordance with Charter principles. However, in order to
adapt the test 1o the context of this case, 1t 1s [irsl necessary to determine the particular rights

and interests engaged by this application.
f2) The Rights and fatevests af the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commereal
interests. The informaton i question is the property of the Chinese authonties. If the
appellant were 1o disclose the Conflidential Documents, it would be in breach of its
contractual obligations and suffer a cisk of harem Lo its competitive position. This iz clear from
the Nindings of fact of the motions judge that AECL was bound by its commercial interests
and its customer's property nights not Lo disclose the information (para. 27), and that such
disclosure could harm the appellant's commercial mtercsts (para, 23).

5 Asidc from this ditect cormercial interest, if the confidentiality order is denied, thenin
order tor protect its commercial inlerests, the appellant will have 16 withhold Lhe documents.
Thrs raises the important malter of the litigation context in which the order is sought. As both
the metions judge and the Federal Court of Appeal found that the inlorrnation conlained in
the Conldenlial Documents wag relevant 1o delences available under the CEAA, the inability
to present this information hinders the appellamt's capacity to make full anewer and defences
or, cxpressed more generally, the appellant's right, as a civil htigant, to presend its case. In
that sense, preventing the appeliant lrom disclosing these documenis on & confidential basis
infringes s right to a fair trial. Although in the conleat of a civil proceeding this does not
eogage a Charrer right, the right 1o a laic trial generally can be viewed as 2 fundamental
principle of justice: Af, (4. ) v. Ryan, [1997] 1 5.C. R, |57 {5.C.C.), at para. 84, per L'Heureux-
Dubé | (dissenting, but not on that point}. Although this fair trial cight is dicectiy celevant
to the appcllant, there is also a gencral public intercst in protecting the right to a (air tnoal.
Indecdd, as a peneral proposition, all disputes in the courts should be decided under a fair trial
standard. The legitimacy of the judicial process alone demands a2s much. Sinularly, courts
have an mterest in having all relevant evidenee befors themn in order to ersure thal Justics
15 done,

5l Thus, the intergsts which would be prometed by a conlidenoality order are the
preservation of commergial and contractual relations, as well as the right of civil litigants to
4 Falr trial. Related to the latter are the public and judicial interests in seeking the (ruth and
achieving a just result in civil proceedings.
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52 [n opposition to the confidentiality order [ies the fundamental principle of open
and accessible court proceedings. This principle is inextricably tied to lreedom of crpression
enshrined in 5. 2{b} of the Charter: Mew Brunswick, supra, at para. 23 The importance of
public and media access to the coorts cannnt be understated, as thiz access s the method
by which the judicial process is serutinized and criicized. Because it is essenlial 1o the
administration of justice that justics is done and is ségn to be done, such public scrutiny
iz funcdamental. The open court principle has been described as "the very soul of justice,”
Euarantesiag that justice 1s admimstered in a non-arbitrary manner: Mew Brumswick, supra,
al para, 22,

{3} Adapting the Dagenais Test 1o the Righis and Teteresis of the Parties

53 Applying the nghls and interests engaged in thiz case to the analytical lcamework of
Aagerals and subsequent cases discussed above, the test for whether a2 confidentiality order
oughi 1o be granted m a case such as this one should be framed as follows:

A confidentiality order under R. 131 should only be granted when:

fa} such an order is nccessary in order to prevent a serious risk (o an important
interest, including a commercial interest, in the context of litigation because
reasonably alternative measures will not prevent the risk; and

{b) the salutary effects of the confidentiality order, including the effects on the nght
ol civil litigants to a fair Liial, outweigh 1is deleterious effects, including the elfects
on the right o lvee expression, which in this context includes the public interest in
open and aceessible coutt proceedings.

34 Asin Memhuck, Suprg, T would add that three important elements are subsumed under
the first branch of this test. 1751, the risk in questinn must be real and substantial, in that the
rigk is well-grounded in the evidence and poses a seticus threat w the commersial interest
In queston.

55  Inaddition, the phrase "important commercial interest” is in need of some clarification.
In order to quaiify as an “important commercial itterest,” the mierest in guestion cannol
merely be specific to the party requesting the order; the interest must be one which can be
crpressed in terms of 3 public interest in conlidenuality. For example, a private company
could not argue sittply that the existence of a particular contract should not be made peblic
beeause to do so would cause the company (o lose business, thus harming its commergial
interests. However, if, az in this case, exposurs of infonnation would cause a breach of &
confidentiality agreement, then the commercial interest aflecied can be charactenzed more
broadly as the general commercial interest of preserving confidential information. Zamply
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pul, il there i5 no general prociple at stake, thers can be no "important comumeraiat intenest”
lor the purposes of this test Ot, in the words of Binnde J. in Be & (F ), [2000] 1 5.C.R. 830,
2000 5CC 35 (3.C.C}, at para, 10, the open court rule only yields" where the pubiic interest
in confidentiality outweighs the public interest in openness” {emphasis added).

56 In addition to the above requirement, couris must be cautious in determinug what
constitutes an "importanl commercial interest " [t must be remembered that a conhidentiality
acder involves an inftingement oo fieedom of expression, Although the balancing of the
cotemercial iterest with freedom of expression takes place under the second branch of the
tist, courts musl be alive Lo the fundamental imporlance of the open court rule. Sce generally
Muldoon ). in Efi Lifly & Co. v Novapharm Lid 1994), 36 C.B.R. {3d) 437 (Fed. T.D.}, at
p- 435

57  Fimally, the phrasge "reasonably alternative rmeasures” requites the judge 1o consider
not only whether reazonable alternatives to a confidentiality order are available, but also to
resirict the order 25 much as 1= reasonably possible while preserving the commercial interesl
M Question,

B. Application of the Test to this Appeal
{F)] Nercessity

58 At this stage, 1t must be delermuned whether disclosure of the Confidential Drocuments
would Uopose a serigps risk on an important commercial interest of the appellant, and
whethet 1there are reasonable alternatives, sither to the order iself or Lo itz terms.

59 The commercial intercst At stake here relates to the objective of preserving contractual
obligations of confidentiality. The appellant argues that it will suffer irreparable havm Ly its
commmercial i nletests if the conhidential docomnents are disclosed. In my view, the presesvalion
of confidential information constitutes # sufliciently important commereial mterest Lo pass
the st branch af the test as long as certain criteria refating to the information arc met.

60 Pelletier J. noted that the order sought in this casewas simifar in nature 1o an application
for a protective order which arises in the conteal of patent htigavon, Such an order requires
the applicant to demonstrate that the infermation in question has been treated al all relevant
times as confldential and that on a balance of probabilivies its proprietary, commercial and
serenlific inlarests conld reasonably be harmed by the disclosure of the informatien: 4B
Hassle v. Canada ( Minister of Notionad Health & Welfare) (1998), 83 C.P.R. (3d) 428 (Fed.
T.Dv), at p. 434, To this I would add the requirement proposed by Robertson LA, that the
information in guestion usl be of a "confidential nature” 1o that it has been” accumulated
with 3 reasonable expectalion of it being kept conflidential” (para. 14) az opposed Lo "lacts
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which a litigant would like to keep conhdential by having the courtroom doors closed” (para.
1d).

gl Pellatier I found as a fact that the 4 5 Hassie test had been satisfied in that the
information had clearly been irsated as confidential both by the appellant and by the
Chinese authorities, and that, on a balanee of probabilities, disclosure of the information
could harm the appellant's commercial interests (pam. 23). As well, Robertson ) A, found
that the informalion in question was cltearly of a confidential nalure as it was commercizl
information, consistently treated and regarded as confidential, that would be of interest to
AECL's competitors (para. 16). Thus, the order is sought (0 prevent a sertgus nisk to am
iportant commercial interest,

G2 The first branch of the test also requires the consideration of alternalive measurcs
to the conlidenliality order, as well as an sxamination of the scope of the order 10 ensure
that it 13 not overly broad. Both courts below found that the information contamed in the
Confidential Docursents was relevant to potential defooces available tu the appellant under
the CEAA and this linding was not appealed at this Court. Further, 1 agree wilh the Court
of Appeal’s assettion (pata. 9%) thal, given the importance of the documents to the right to
make Mull answer and delencs, the appellant 15, practically speaking. compelled Lo prodocs
the dacuments. Given that the inlommation 15 necessary to the appellant's ¢ase, It remains
only 1o determine whether there are reasonably altcrnalive means by which the necessary
information can be adduced without disclosing the confhdential ielormation.

83  Two zliernatives to the conhdentizlity order were put forward by the courts below,
The motions judge sugpested Lhat the Confidentizl Documents could be expunged of their
comuonercially sensitive contents, and edied versions of the documents could be lled. As well,
the majority of the Court of Appeal, in addition 1o accepting the possibility of expungament,
was of the opinion thal the summaries of the Confidentia]l Documents included in the
affidavils could go a long way to compensate for the absence of the originals. If either of
these options is a reasonable aluernative o submiiting the Confidential Documents under a
confidentiahty order, thep the order 1s not necessary, and the application docs not pass Lhe
first branch of the test,

Hd There are two possible options wilh réspeel to expungement, and, in my view,
thers are problems with both of these. The Mrst oplion would be for AECL to expunge the
conflidential information without disclosing the expunged material 1o the parties and the
courl. However, it this situation the filed material would still differ from the material used
by Lthe affiants. [t must not be Forgutten that s motion arose as a result of Sierra Clulb's
pogition that the summaries contained in the affidavits should be ascorded litile or nao weight
withoul the presance of the underlying documents. Even il the rtlevanl information and the
confidential information were mutvally exclosive, which would allow for the disclosurc of all
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the information relisd on in 1he afTidavits, this relevancy determination cowld not be (ested
on cross-examination because the expunged material would naot be available, Thus, ven o
the best case scenario, where only urelevan! information needed to be expunged, the partics
would be put im esscnlially Lthe same position as that which initially geocrated this appeal
in the sense that at leasi some of the material relied on to prepare the affidavits in question
wonld not be available to Sierra Club,

65  Further, T agres with Robertson J A, that this best case scenzrio, where the relevant and
the conldential mformabien do pot overlap, is an notesied assymption {para, 28). Although
the documents themselves were not put before the courts on this metion, given that they
vormprise thousands of pages of detailed infurmation, this asswnption 15 al best optimistc.
The expungement alternative would be further complicated by the fact that the Chinesc
authorities require prior approval for any request by AECL to disclose information.

6 The second option 15 thal Lhe expunged material be made availabis to the Court
and the parties under 2 more narrowly drawn conlidentiality order. Although this aption
would allow for slightly beoadet public access than the current confidentialily request, ip my
view, Lhis minor restriction (o the current confidentiality reguest is not a viable aliernative
given the difficulbics associated with capungement 1n these circumstancees, The lest asks
whether there are regsonabfy altcrnative measures; it does not cequire the adoption of the
ahsolutely least restrictive option, With respect, in my view, expungement of the Canfidenteal
Drocuments would be a virtmally unworkable and ineffective soletion that is not regsonable
io the circumstances.

67 A =econd altemmalive to a confidenbality order was Evans J.A.'s supgestion thal the
sommaries of Lhe Confidential Documents included m the affidavits” may well go a long way
to compensate for the absence of the originals” (para. 103). However, he appeared 1o take
this fact inlo acesunt merely a5 a factor o be considered when balancing the various interssts
at stake. T would agrec that a1 this threshold stage (o rely on the summanes alone, i light of
the intention ol Sierra Club Lo argue that they should be accorded little or no weight, docs
not appear to ke 3 "reazonably alternative measure” to having the underlying documents
available Lo the partiss,

68 With the above considerauons in mind, [ find the confidentiality order necessary in
that disclosure of the Conhidential Documents would impose a senious risk on an important
commerciz] mterest of the appellant, and that thers are no reasonably alternative measures
to granting the order,

(2] The Proportionality Stage

6%  Asstated above, atcthis stage, the salutary effects of the confdentiality order, including
the elfects on the appellant’s right to a fair tnigl, most be weighed against the deleterioos
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affects of the conlidentiality crder, including the elfests on the right to free expression, which,
in turn, is connected to the principle of open and accessible courl proceedings. This balancing
will eltimately determine whether the confidentiality arder cughtl to be granted.

{a} Sahitary Effects of the Confidentiaiicy Order

T Asdiscussed above, the pnmary interest that would be promoted by the confidentiality
order 15 the public interest in the right of a civil litigant Lo present 1is case or, more gonerally,
the fair trial right. Because the fair trial right is being invoked o this case in order 1o protect
commercial, not hberty, interests of the appellant, the right to a laic trial in thes context is not
a Charier nght, however, a lair trial for all htigants has been recognized as a fundamental
principle of justice: Ryan, supra, 2t para. 84. It bears repeating that there are circumstances
where, it the absence of an affected Charter cight, the proper administration of justice calls
for a confidentiality order: Menruck, supra, at para. 31, In this case, the salutary effects that
such an order would have on the admimistration of justice relate to the ability of the appellant
to present its case, as encompassed by the broader fair trial night.

T The Conflidential Documents have been found 1o be relevant 1o delences thal will be
available to the appellant i the event that the CEAA is found to apply to the impugned
transaction and, as discussed above, the appellant cannot disclose the decuments without
putting its commercial interests al strious sk ol harm. As such, there iz 2 very real risk that,
withoul the conldentiality ocrder, the ability of the appellant to mount a successful defence
will be seriously curtailed. I conclade, therefore, that the confidentiality order would have
significant salutary effects on the appellant's right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order woueld
also have a beneficial rnpact on other importanl rights and interests, Fuirst, a5 I discuss in
more detail below, the confidentiality order would allow sll parties and the court access
¢ the Confidential Documents, and permit cross-examination based op their contents. By
facilitating acgess (0 relevant documents in a udicial peoceeding, the order sought would
assizt in the search for truth, & core value underying fresdom of capression.

T3 Seeond, I agree wilth the observalion of Robertson J.A. thal, as the Confidentizl
Diocumcats contain detailed technical information pertaining to the constructioo and design
of a nuclear mstaliation, 1 may be in keeping with the public interesl (o prevent this
informmation feom entering the public domain {para. 44). Althoogh the exact contents of the
documenls remain @ mystery, 1 is apparenl that they contain technical details of a nuclear
insiallation, and there may well be a substantial public security interest mn mainlaining the
conldentiality of such information,

{h) Deleterious Effects of the Confidentiality Order
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T4 {ranting the confidentiality order would have a ncgative effect on the open court
principle, as the public would be danied access 1o the contents of the Confidential Documents.
As slated above, the principle of open courts is imexiricably tied to the 5. 2(b) Charfer right
Lo Irewdom of expression, and public scrutiny of the courts 15 2 [undamenial aspecl of Lhe
adminizsiration of justice: New Brunrwick, supra, at paras. 22-23. Although as 2 general
principle, the importance of open courts cannot be overstated, it 15 necessary (o dxamine, in
the context of this case, the partfrufar deleterious effects on freedom of expression thal the
conlidentiality order would have.

73 Uederlying freedom of expressign are the core values of (1) seeking the truth and
the common good, (2) promoting sell-fulfilment of individuals by allowing them to devetop
thoughts and ideas as they see fit, and (3) ensuring that participation in the political process
15 open to all persons: Hwin Toy Lid ¢ Québec (Proourewr géndral}, |1589] 1 8.C.R. 527
(5.C.C.), at p. 976, K. 1. Keegsira, [1990] 3 S.CR. 697 {5.C.C.), per Dhckson C.J., al pp.
762784, Charter Junsprudence has establizshed that the closer the speech 1n gquestion les to
these core values, the harder it will be to justify a 5. 2(b) infringsment of that speech under
5. | of the Charter. Keegstra, supra, at pp. To0-761. Since the main goal in this case is to
exercise judicial discretion in a way which conforms (o Charter principles, a discussion of
the deleterious effecis of the confidentiality order on frecdem of expression should imelude
an assessmenl of Lhe effects such an order would have on the thiee core values. The more
detrimental the order would be 1o these valucs, the more difTicoic it will be to justify Lhe
conhdenbiahity crder. Similarly, mmor effesis of the arder oo the core values will make Lhe
cenhdentzlity order casier to jusitfy.

76 Sccking Lhe truth is not only st the core of [reedom of expression, bul it bas also been
recognized as a lundamenta] purpose behind the open cowrt rule, as the open cxamination of
witnesses promotes an elfective cvidentiary process: Edorontor Jowrnal, supra, per Wilson I
at pp. 1357-1358, Clearly, the conftdentiality order, by denying public and media access Lo
decuments relied on in the procesdings, would impede the search for trath 1o some extent.
Although the order would not caclude the public fiom the couriroom, the public and the
media would be denied access to documents relevant to the evidentiary process.

77 However, a5 menlioned above, to some exten! the search for truth may actually be
promated by the confidentiality order. This motion anses as & resull of Sierra Club's argument
that it must have acoess o the Conflidential Documents in order to tesl the accuracy of Dr.
Fanp's evidence. If the order is denled, then the most Lhkely scenario is that the appellznt wil
riat subenit the documenlts, with the unforlunate tesult that evidence which may be relevant to
the proceedings will not be availabls to Sierra Club or the court, As a result, Sierra Club will
" net be able Lo Mully test the accuracy of Dr. Pang's evidenee on cross-examinalion. In zddition,
Lhe court will not have Lhe benefit of this cross-examination or documentary evidence, and
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will be required to draw conclusions baged on an incgmplete evidentiary record. This would
clearly impede the cearch for truth in this case.

T8 Aswell, it iz important to remember that the conlidentiabity order wonld restrict access
to a relatively sinall number of highly technical documents. The nature of these documants
i5 such that the general public would be unlikely to understand theie cottents, and thus they
would contribute little to the public interest io the search for truth in ths cass. However,
in the hands of the parties and their respeclive experts, the documents may be of great
assistance in probing the truth of the Chinesc environmental assessment process, which
would, in turn, assist the court in reaching accurate factual conchisions, Given the nature of
the docamenls, in my view, the important value of the search for truth which underties both
freedom ol capression and open justics would be prometed to a freater extent by submilling
the Confidential Documnents under Lhe order sought than it would by dénying the order, and
thereby preventing the parhics and the court [tom relying on the documents in the course of

the tigation,

79 Tnadditien, under the terms of the grder sought, the only restrictions on Lhese documents
refate o their public distribution, The Conldential Documents would be available to the
courl and the parties, and public access to Lhe procesdings would not be impeded. As such,
the order represents a faicly minimal intrusion into the open court rule, and thus would not
have signifrcant deletertous effects on this principle,

RO The socond cove value underlying freedom of specch, namely, the promotion ol
individual scll-fulhilment by allowing open development of thoughts and ideas, focuses on
individual expression, and thus does not closely relate (o the opén court principle which
involves instituliopal expression. Althongh the confidentiality order would restrict imdividual
accass to certain information which may be of inlerest to that individual, 1 find that this value
would oot be signilicantly affected by the conlidenuality order.

£l The third core value, open participation 1o the political process, figures prominently in
this appeal, 25 open fustice i5 a londamental aspect of a democratic society. This connection
was pointed oul by Cory 1. in Edmonten Journal, supia, at p. 1339,

[t can B seen that freedom of expression 15 of fundamental importance to a democratic
sociely. It is also essential o 2 demecracy and crucial to the rule of law Lhat the courts
are seen to function openly, The press most be fres to comment upon coutt proceedings
to ensure Lhal the courts are, in facet, seen by all to operate openly (o the penetrating
light of public serutiny.

Although there iz no doubt as to the importance of open judivial pioceedings Lo a demoeratic
society, there was disagreement in the couris below as to whether the weight to be assigned
L the open couri principle should vary depending on the nature of the procecding.
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82  £inthis 1ssue, Robertson JA. was of the view that the nature of the case and the lavel
of media interest were irrelevant considerations. On the other band, Evans J A, keld that the
motions judge was correct in laking into account that this judicial review application was
one of significant public and media interest. In my view, although the public nature of the
case may be 2 factor which strengthens the imporlance of oper justice In 2 particular case,
the leve] off media mnterest should not be taken into accounl as an independent consideration.

B3 Since cases involving public instilutions will generally relate more closcly lo the
core value of public participation in the political procsss, the public nature of a procseding
should be taken into consideration when assessing the meris of a conldenuality order, Itis
mportant to note thal this core value will afwaps be cngaged whoere the apen court prmctple is
cngaged owing Lo the importance of open justice to a democratic sociely, However, where Lhe
political process 15 also engaged by the substance of the proceedings, the conneclion betwedn
open proceadings and public participalion mm the political process will increaze. As such, T
agree with Evans LA, in the court below, where be stated, at para. 87:

While all litigation is tmporlant to the pariies, and there i3 2 public interesl in ensurng
the Fair and apprapriale adjudication of all hitigation that comes before the eourts, some
cases raise 1ssues that transcend the immediate interests of the parties and the general
publicinterest in the due administration of justice, and have a much wider public interest
significance,

B4 Thismolion relates to an application for judicial review of a decision by the goveroment
to Fund a noclear energy project. Such an application 15 clearly of a public nature, as It
relates 1o the distribution of public funds in relation 1o an wssue of demonstrated publie
interest. Moteover, as pointed cut by Evans LA, openness and public participation are
of fundamenta] importance vader the CEAA, Indeed, by their very nalure, enviconmenal
matters carry significant public import, and openness in judicial proccedings invelving
epvirpnmiental ssues will gencrally attract a high degree of proteclion. [o this regard, [agrec
with Evans LA, that the public inlerest is engaged here more than it would be if This were an
action betwesn private parties relating Lo pureiy private interesis.

g5 Howewver, with respect, to the extent Lhat Bvans 1A, relied on media mterest as an
indiciurn of pueblic interest, this was an errot. [n my view, it is important o distinguish pubilic
interest [tom media interest, and 1 agrs: with Roberison LA, thal media exposure cannol be
viewcd as an impartial measure of public interest. It is the public asture of the proceedings
which increases the need for opecnness, and this public nature 1s not necessarly reflecled by
the mnedia desire to probe the facls of the case. 1 reiterate the caution given by DicksonC.1. in
Keepsire, wpra, at p. 78, where he stated that, while the speech in queslion must be examined
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in light of its relation to the core values," we muest guard carslully againal judging expression
according to its populanty.”

86  Although the pubhc interest in open access to the judicial review application as g whola
is subsiantial, in my view, it is also imporiant to bear in mingd the nature and scope of the
iwformation for which the order is sought i assipning weight to the public interest, With
respect, the motions judge erred in failing 1o consider the narrow scope of the order when he
ponsiderad the public interest in disclosure, and consequently attached cxcessive weight to
this factor. In this connection, I regpectfully diszgree wilh the Following conclusion of Evans
J.A., al para. 97:

Thus, having considered the nature of this hlgahion, and having asscssed the extenl of
public interest in the openness ol the proceedings in the case before him, the Motions
Judge cannot be said in all the circumstances to have given this factor undoe weight, even
though confidentialily is claned for only three docurnents armong the strall mountain
of paper fled in this case, and their content is likely Lo be beyond the comprehension ol
all but those equipped with Lhe necessary 1ochnical expertise.

Opcn Jushice 15 a fundamentally important poneiple, particularly when the substanes of the
proceedings 15 public 1o nalure. However, this does not detract from Lthe duty Lo attach
weight to this principle in accordance with the specific limitations on openness Lthat the
combideatiality order would have, As Wilson J. observed in Sdmonton Journai, supra, at pp.
1353-1354:

One thing seems clear and that is that one should not balance one value at large and the
conflicting value in s context. To do so could well be to pre-judge the issue by placing
more weight on [he value developed al latge than is approptiale io the context of the
CASE.

87  In my view, it 15 important that, althowgh there is significant public interest m these
procecdings, open access to the judicial review application would be only shightly impeded
by the order sought. The narrow scope of the order coupled weth the haughly technical naturs
of the Confidential Documents significantly lemper the deleterious effects the confidentialily

order would have on the public intersst in open courts.

S In addressing the elfects that the conldenuality order would have on freedom of
expression, it should also be borne in mind thal the appellanl may not have to raise defences
under the CEAA, 10 whith case the Confidential Documents would be irrelevant to Lhe
proceedings, with the resull that fresdom of expression would be unaffecied by the order,
Howcver, since Lhe neccssity of the Confidential Documents will not be determined for some
Lime, in the absence of a confdenttality order, the appellant would be lell with the chowez: of
either submitting the documents in breach of itz obligations or withholding the decuments
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in the hopes that cither it will not have 1o prezent a defence under the CEAA or that it will be
able 1o mount a successful defence in the absence of these relevant documents. IF it chooses
the former optiot, and the defences under the CEAA are later found not to apply, then the
appellant will have suflered the projudice of having its confidential 2nd sensilive infermation
released inle the public domain with ne corresponding benehl to the public. Althsugh this
scenarig 15 far from certain, 1he possibility of such an occurrence alse weighs in favour of
graniing the order sought.

89 In coming to this conclosion, I note that if the appellant is not required to invoke
the relevant defences under the CEAA, it is also true that the appeltant's fair trial Tight wall
not be impeded, even if the confidentiality order is not gianted, However, 1 do not take this
1ole account as a factor which weighs o favour of denying the order because, i the order
15 granted and the Conbdenlial Decumntnis are nol required, there will b¢ no deltlensus
elfects on either the public interest in freedom of expression or the appellant's commercial
interests or fair trial nght. This neutral result 1s 10 contrast with the scenano discussed
above where the order is demed and the possibility arizes that the appellant's commerncial
mterests will be prejudicsd with no correspending public benetst. As a vesult, the Fact that the
Conhdential Documents may not be required 15 4 actor which weighs in favour of granting
the confidentiality order.

90  Insummary, the core lreedom of expression values of seeking the truth and promotng
an opcn political process arc most closely linked o the principic of open courts, and
most affected by an order restncting that openness. However, in the context ol this case,
the confidentiabity order would only marginally impede, and 1 some respects would even
pramote, the pursuit of these values. As such, the arder would not have signilficant delelerious
cifects on frecdom of expression.

¥[I. Conclusion

o] In balancing the varigus rights angd mnterests engaged, [ note that the confidentialiy
arder would have substantial salutary effects on the appellant's right to a Fair trial, and
freedom of expression. On the other hand, the deleterious effects of the confidentiality order
on the pronciple of open courtt and freedom of expression would be minimal. In addition,
if the order ix ool granted and io the course of the judicial review application the appellant
15 not required to mount a defence under the CEAA, there is a possibility that the appellant
will have suffered the barm of having disclosed confidential mformation 1n breach of s
obligations with no corresponding benefit to the right ¢f the public to freedom of expression.
As a result, I fiod that the saluwtary effects of the order ovtweigh its deleterious effects, and
the order should be granted.
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02  Consequently, I would allow the appeal with costs throughoul, sel aside the judgment
of the Federal Court of Appeal, and grant the confidentiality order on the terms requested

by the appellant under R 151 of the Federal Cowrt Rules, 1998,
Appeal alfowed.

Fourval groueiili
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Subject: Civil Praclice and Procedure; Contracts; Corperate and Commercial; [nsolvency;
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Headnote ,
Debtors and creditors --- Excrutions — Sale under execution - General principles
Prior to receivership, debtor had offered primary asset, two manulacturing facilitics on some
I3 acres of properly, for sale for $10.% miliion — Following appointment m Movember
2012, recziver listed property for sale Tor $9.95 million — In Jaouary 2013, receiver reduced
listing price to 38.2 million — Alter live monoths of marketing, recgiver received only one
offer which was for [ar below asking price  In June 2013, noling appraised valuc loss thamn
Tanuary listing price, receiver reduced lisling price further to 36.8 mullion — Prospective
purchaser made offer and receiver entered agreement for purchase and sale . Purchaser
unable 1o waive conditions and agreement came to end — Alter rejecling several other ollers
due Lo either price ot conditions, receiver accepted offer from new purchaser and execuled
agreemenl in Decemnber 20013 — Receiver browght motion for court approval of sale, {ves
and distribution of net proceeds (o prionty claums and secured ereditor — Motion granted
Commercially sensitive information kept confidentiz] in order to protéet integrity and
lairness of sale process by ensuning that conpetitors or potential bidders did not obtain unfair
advantage — Receiver acted reasonably in relusing o disclose such information withour
execution of conlidentiality agreement — On evidence, no guestion receiver had exposed
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property ta market in reasonable fashion and for reasonable period of time — Accepted offer

below appraised value but superiar to othets received in last quarter of 2013 — Appraised

value, therefore, clearly over-estinated marken value of property.
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MOTION by receiver for sourt approval of sale, Fees and distribution of net proceeds to
prionty claims and sccured creditor.

D.AM. Brown J.:

I. Debtor's request for discIngure of commercially sensitive imforuatean on g receiver's matinn
te appriove the sale of ceal property

I PricewalethouseCoopers Inc., the receiver of all the assets, wndenaking and properties
of the respondent debtor, 1262354 Ontario [ne, pucsvant w0 an Appointment Order
made Movember 5, 2012, moved for an order approving its execulion of an agreement of
purchase and sale dated December 27, 2013, with -3 Heldings Inc., vesting title in the
purchased assets in thal purchaser, approving the fees and dishursements of the Receiver and
authorizing the distritbubion of some of the net preceeds from the sale to the senior secured
creditor, GE Canada Real Estale Financing Pusiness Praperty Company {"GE").

2 The Receiver's motion was oppesed by the Debtor, Keith Munt, the principal of
the Debtor, and another of his companies, 800145 Ontario Inc. ("800 Inc."), which holds a
subordinate morigage on the sale properly. The Debtor wanted aceess o the infomation
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filcd by the Beceiver in the confidential appendices Lo ils reporl, bul the Deblor waz not
prepared Lo execute the form of confidentialily agreement sought by the Receiver,

3 Alier adjourning the hearing date onee ut the request of the Debtor, | granied the orders
sought by the Receiver. These are my reasons for so doing,.

0. Facts

4 The primary assets of the Debtor were twa manulacturing Fecilities located on close to
13 acres of land at 5230 Harvester Road, Butlington (the "Properiy™). Prior 1o the initiation
of the receivership the Propetly had been hzted for sale for 3109 million. Following its
appaointment in November, 2012, the Receiver entered into a new listing agresment with
Colliers Macaulay Wicolls {Ontario) Inc. at a listing price of 39.95 million. In January, 2013,
the: listing price was reduced to $3.2 million.

5  Inits Second Report dated March 14, 2013 and Third Report dated Febroary 5, 2014,
the Recaiver described in detal] 1is efforis 1o market and sell the Property. As of the date of
the Second Repott Colliers had received expressions of interest from 33 parties, conductad
8 site tours and had reccived 8 execuled Non-Disclesure Agreements ftom parties 1o which
it had provided a confidential information package. From that 5-month marketing effort
the Beceiver had received one offer, which it refected because it was significantly below the
asking price, and one letter of intent, 1o which it responded by seeking an increased price.

b Prior to the appoinunent of the Recciver the Debtor had begun the process to
seek permission to sever Lhe Property into two parcels. Understanding that scvering Lhe
I'roperty meight enhance itk realization value, the Receiver continued the services of Lhe
Debtor's planting consultant and in July, 2013, filed a severance application with the Ciry
of Burlington. In mid-November, 2013 the City provided the Receiver with its comments
and those of affected partics. The City would not support & parking vanance request. Based
on discussions with its counsel, the Receiver had concerns about the attrachiveness of the
Property to a potential putchaser should 11 withdraw the parking variapce request. Since the
Recerver had issued its notice of a bid deadline in November, it devided to put the severance
applicalion on hold and allow the future purchaser 1o proceed with it as it saw [ic.

7 Raurning to the marketing process, following s March, 2013 Second Report the
Recciver engaged Cushman & Wakefield Ltd. 1o prepare a narrative report form appraisal
lor the Property. On June 6, 2013, Cushman & Wakefield transmitted its report stating a
valuc as at March 31, 2013, The Reeeiver Niled that report on a contidential basis. In its
Tiird Raport the Recziver noted that the appraiscd value was less than the January, 20173
listing price, asa resull of which on June 4, 2013 the Eeceiver authorized Colliers to reduce
the Property's listing price 1o 36.8 miliion. ‘Thal same day the Receiver notified the secured
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credibors of the reduciion i the listing price and the expressions of interest for the Property
it had received vp until that poimt of time,

& Onesuch lerter was sent to Deblor's counsel. Accordingly, as of Juned, 2013, the Dehtor
and its pringipal, Munt: (i) were aware of the history of the listing price for the Property under
the receivership, (1i) knew of the marketing history of the Property, imcluding the Receiver's
adwvice that all offers and expressions of intercst received up to that time had been rejected
"because they weare all significantly below the Listing Price and Revised Listing Price for
the Property”; (1ii) knew that the Receiver bad obtained a new appraizal lroem Cushman
which valued the Property at an amount "lower than the Revised Listing Price, which iz
ponsistent with the Offers and (he feedback from the potential purchasers that have toured
the Property”; and, (1v} learncd that the listing price had boen lowered to 368 million.

b On June 18 the Recoiver received an offer Mrom an interested party (the "loitial
Purchaser”) and by June 24 had enered into an agreement of purchase and sale with that
party. The Receiver nobifeed new counsel for Munt and his companies of that development on
July 29, 2013, The Recsiver advised that the agreement contemplated a 90-day due diligence
period.

i) Astha deadline Lo satisfy the conditigns under the agreement approached, the lmitial
FPurchager informed the Receiver that it would not be able to waive the condilions prior to
the deadline and requested an extenston of the due diligence peried until November 3, 2013,
as well a8 the inclusion of an additional condition in its favour that would make the deal
conditional on the negotiation of a lease with a prozpective tenant. The Receiver did not agree
to extend the deadline. Its reasons lor so doing were fully described in paragraphs 50 and
51 of itz Third Report. As a rcsult, that deal came to an end, the fact of which the Recerver
eotrumuiicated o the sscured pacties, including Munt's counsel, on September 27, 2013,

Il The Collers isting agreement expired on September 30; the Keceiver elected not to
renew it, [Instead, it entered into an exclugive Dsting agreement with CBRE Limited for three
rmenths with the listing prics termaining at 308 million, CBRE then conducted the marketing
campaign deseribed in paragraph 67 of the Third Report, Between October 7, 2013 and
January 21, 20[4, CBRE reocived eapressions of mtberest tom 56 parties, conducied 19 sitc
tours and received 12 executed WIDAS to whom il sent Information packages.

12 InOctober CBEE received three offers. The Revciver rgpected them cither because of
their price or Lhe conditions atiached Lo them.

13 By Movembuer, 2013, the Receiver had marketed the Property for one year, during which
lime GE had advanced approzimately 3593,000 of the 35600,000 in permitted borrowings
unger the Appomiment Qrder. The Keceiver developed comcerns about how long the
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receivership counld continue without additionai lunding. By that point of titme the Becelve
had begun o acerue 1ts foes to preserve cash,

14 The Receiver decided to instruct CBRE (o distribute an email nolice to all previous
bidders and interested parties aonouncing a December 2, 2017 offer submission deadline.
Emails went out 1o aboul 1,200 persons,

15 In response to the bid deadling notice, Four offers were received. The Receiver concluded
that none were acceptable.

(6 The Receiver then recerved [ive additional offers, It engaged in negotiations with those
parties 1n an effort to maximize the purchase price. On Decemnber 13, 2013, the Receiver
accepted an offer from G-3 and on Decernber 27 exécueted an agreemient with -3, subject
to court approval.

17 The Receiver Aled, on a confidential basis, charts sumnmarizing the matezials (erms of the
offers received, as well as an un-redzacted copy of the G-3 APA. The G-3 offer was superior
im terms of price, "clean" - in the sense ol not congditional on OGnancing, cnvironmentai
site assessments, property condilions reports or other investigalions — and provided for a
reasonably quick closing date of February 25, 2014,

[I1. The adiournment request

18 The only personswho opposed the proposed sale 1o G-3 were the Deblor, its principal,
bunt, together with the related subsequant mortgagee, B Inc. When the molion originally
same before the Court ot Febraary 13, 2014, the Debtor asked lor an adjournment in grder
to review the Receiver's materials, Although the Receiver had served the Debfor with its
moetion materials cight days before the hearing date, the Debtor had changed counsel 2 few
days belore the hearing. T adjourned {he hearing unltil Febroary 18, 2014 and scl & timetable
far the Debtor to file responding materials, which it did.

19 Al the heanng the Debtor, Munt and 800 Iec. opposed the sale approval order on
two grounds. First, they argued that they had been treated unfairly during the sale process
because the Receiver would not disclose to them the terms of the G-2 APA| in parlicular the
sales poce, Second, they opposed the sale on the basis that the Receiver had nsed too [ow a
listing price which did net reflect the true value of the land and was proposing an improvident
sale. Let me deal with each argument in tarn.

I¥. Recelver's roquest Tor approval of the sale; the discloswwe issoe

A, The dispuite gver the diselosure af the purchase price
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20 The Debtor submitted that withont access to infarmation about the price in the G-3
APA, 1t could not evaluate the reagonablenesz of the proposed =ale. [n order to disclose
that infonoation 10 the Deblor, the Beceiver had asked the Deblor to sign a form of
confidentiality zgreement (the "Recerver’s Coofidentiality Agresment"). A dispule thereupon
arcse belween the Receiver and Deblor aboul the lerms of that proposed agreement.

21 By way of background, on Januarcy 3, 2014, the Receiver had advised the secured
creditors {other than GE) that it had entered into the G-3 APA and would seek court
approval of the sale during the week of Febrnary L0, Io that jetter the Recciver wrole:

Az you cun appreciate, the economic terms of the Apreement, including the purchase
price payable, are commercially sensitive. In order to maintain the integrily of the Sale
Process, the Receiver i3 not in 3 position to disclose thiz information at this time.

22 On Janeary 10, 20td, counsel for the Debtor requested a copy of the G-3 APA.
Beceiver's counsct replied on January 13 that it would be secking a courl date duning the
week of February 10 and "as is normally the custom with msolvency proceedings, we will not
be sirculating the Agreement in advanee”,

23 OnJanuary 23 Debtor's connsel wrote 1o the Beceiver:

My clients, being both the owner, and sceured and unsécured creditors ol the owoer,
and having other interests in the outcome of Lthe sales lransaction, have a night to Lhe
production of the subject Agreement, and should be afforded a solficient opportunity
to review it and understand its terms in advance of any court hearing to approve Lhe
transaction contemplaled thersin, [ onee avn request a copy of the subject Agreement
as soon as possible.

According to the Recerver's Supplemental Report, in response Fecsiver's counsel explained
that the purchase price generally was not disclosed in an inaolvency sales transaclion prior
to the clozing of the sale and that the sccured claim of GE ¢xcecded the purchase price.

24 The Recciver's melion record served oo Febreary 5 contained a full copy of the G-3
APA, zave that the Receiver had redacted the references o the purchase price. An aifidavit
filed an behalf ol the Debior stated that "it has been Mr. Munt's position that his position
on the approval motion is largely contingent upon the terms and conditions of the subject
Agreement, pacticularly the purchase price”.

25 The Debtor and a construction lien clawmant, Centimark Litd ., continued to request
disclosure of the G-3 APA. On February 11, 2014, Receiver's counsel wrote to them advising
thal the Receiver was prepared 1o disclose the purchase price upon the execution of the
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R.eceiver's Conlidentiality Agreement which confirmed that (1) they would not he bidding on
the Property at any time during the receivership procsedings and (n) they would mamtain
the confidentiaiity of the nformation provided.

M0 Centimark agreed to those terms, signed the Receiver's Confidentiality Agreement and
recerved the sales transacton information. Cealimark did not oppose approval of the -3
sates ransaction.

27 On lebrvary 12, the day before the initial return of the sales approval motion, counsel
for the Receiver and Debtor discussed the terms ol a sonhidentiahly agreement, but were
unable to reach an agreement. According to the Receiver's Suppléement to the Third Report,
"[Munt's counsgel] did not inform the Receiver Lhat Munt was prepared to waive s rightl to

bid on the Heal Property at some future date”.

28  Ax the initial hearing on February 13 the Debtor czpanded s disclosure request to
include all the confidential appendices filed by the Receiver - 1.e. the June 6, 2613 Cushman &
Wakelield appraisal; a chart summarizing the offersfletters of intent received while Colliers
was the lisling agent; a chart sumcoatizing Lhe offersfletters of intent received while CBRE had
becn the listing agent; and, the un-redacied G-3 APA. Agreerneal on the lerms of disclosure
could not be reached between counsel; the motion was adjourned over the long weekend until

Febroany 15.

2% The Recciver's Conlidenuality Agreement cootained a recital which read:

The undersigned 1262354 Ontario Inc., 8300145 Ontario Inc. and Keith Munt have
confirmed that i, its affiliates, related parlies, direclors and offices {(collectively the
"Recipent™), have no intention of bidding oa the Properly, localed at 5230 Harvester
E.oad, Burlington, Ontano.

The operative portions of the Receiver's Conldentiality Agrecment stated:

1. The Recipient shall keep confidential the Confidential Information, and shall not
disclose the Confidential Information in any manner whatsoever mcluding in respect
of any molion materials to be fled or submissions to be made in the reccivership
procesdings involving 1262354 Onlano Inc. The Rectpicnt shall use the Confidential
Information solely 1o evaluate the Sale Apraement in connecttan with the Receiver's
molion for an order approving the Sale Apreement ard the transachon contemplated
therein, and not directly or indirectly for any other purpose,

2. The Recipient will not, in any manner, ditectly or inditectly, alone or jointly or in
concerl with any other person {including by providing linancing {0 any other person),
elfect, seck, offer or propose, or in any way assist, advise or encourage any other person
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touflcet, seek, offer or propose, whether publicly or otherwise, any acquisition of somesor
all of the Property, during the course of the Receivership proveedings involving 1262354
Ontano [ne.

3. The Recipient may disclose the Confidential Inflormation to his legal counsel and
Mnancial advisors {Lthe "Advizors") but only to the extent Lhat the Advisprs need Lo know
the Canftdential Information for the purposes described in Paragraph | hercof, have
been informed of the confidential nature of the Confidential Information, are direcied by
the Recipient 1o hold the Confidential Information in the strictest confidence, and agres
to act to accordance with the terms and conditions of this Agresment. The Eecipient
shall cause the Advisors to obgerve the terms of this Agreement and 1s responsible lor
any breach by the Advizars of any of Lhe provisions of this Agresmenl.

4. 'Ihe obligations sct onl in this Agreement shall expire on the carhier of: {2) an order of
the Ontario Superior Court {Commercial List) (the "Court") ungealing the copy of the
Sale Agreement filed with the Court; and (b) the closing of a transaction of purchase
and sale by the Receiver mm resipec! of (he Property,

30 Following the adjournsd initial heating of Febuary 13, Detvar’s counsel informed the
Receiver that bog chent would sim the Receiver's Coafidentiality Agreement il (i) paragraph
3 was removed and (11} the Jast séntence of paragraph | was revised to read as follows:

The Recipient shall uze the Conidenttal Information solely in connection with Lhe
Receiver's motion for an order approving Lhe Sale Agreement and other relief, and not

directly or indirectly for any other purpose.

] By the time of the Febroary 18 hearing the Debtor had not signed the Receiver's
Confidentiality Agresment,

B, Analyris

32 In Sierra Clb of Camada v. Canoda ( Minister of Finance) ' the Supreme Court of
Canada sanctioned the making of a sealing order in respect of materials filed with a court
when (1) the order was necessary to prevent a serious risk Lo an imporlant interest, inciuding
a commercial interest, because reasonably altermative measures would not prevent the sk

amned (i) the salulary effects of the order oulweighed 11s deletenous eifecis. 2 As applicd in the
ingglvency context that principle kas led this Cowrt to adopt a standard praclice of sealing
those portions of a report lrom a court-appointed officer - recerver, menitar or trustee - fled
in gupport of a motion o approve a sale of assets which disclose the valvations of the assets
under safc, the details of the bids received by the court-appeinted officer and the purchase
price contained in the offer for which courl approval is soughl.
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33 The purpose of granking such 4 sealing arder is w0 protect the integrity and fairness of
the sales process by ensoring Lthat compelitors or potential bidders do not obtain an unfair
advantage by oblaining sensitive commercial information aboul Lhe asset up for sale while
olhers have to rely on their own resources to place a value on the assel when preparing their

bids. *

34 To achitve that purpose 2 sealing order typically remains in place until the closing
of the praposed sales transaclion. IF Lhe transaclion closes, then Lthe need for confidentiality
disappears and the sealed materials can become part of the public court file. If the transaction
proposed by the receiver does not close for some reason, then the malenals remain sealed
anv that the confidential information about the assel under sale dnes not become available
to potential bidders in the next round of bidding, thereby preventing them from gaining
an unfair advantage iv their subsequent bids, The integrity of the sales process necessitates
kceping ali bids conlidential until a final sale of the assets has taken place.

35  From that it follows Lthat if an interested parly requests disclosere from a reoeiver of
Lhe sensibive commercial information about the sales transaction, the party must agree to
refrain from pardcipating in Lhe bidding process. Gtherwise, Lthe party would gain an unfair
advantage over those bidders who lacked access to such information.

36 Applying those pnneciples to the present case, I concluded that the Receiver had
acted in a reazonable fashion m requesting 1he Debior to sign the Recerver's Conlidentiality
Agrecment before dizclosing information aboul the trangaction price sod other bids received.
The provisions of the Receiver's Conlidentiality Agreemenl were taillored to address the
concerns sucrounding the disclosure ol sensitive commercial infomation in the context of
an insolvency asset sale:

{i} Paragraph | of the agreement specified that the disclosed confrdential information
could be used “selely to evaluate the Sale Agreement in connection with the Receivers
mation Tor an order approving the Sale Agreement”. In other wards, the disclosure
would be made sclely Lo enable the Doebtor to assess whelher the proposed sales

tranzaction had met the crilenia sel out 1n Ropad Bank v Soundoair Ca.:rrp.."' specilically
that (1) the Receiver had obtained the ollees through a process characierized by faimaess,
efficiency and integrity, i) Lhe Receiver had made a sufticient effort to get the best
price and had not acted imprevidently, and (1) the Receiver had taken into accoant the
interests ol all parves. The Deblor was oot prepared 1o agree to that language in the
agreement and, mstead, proposed more general language. The Debtor did not offer any
cvidencr as to why il was not prepared o accept the tailored language of paragraph ]
of the Receiver's Confidentiality Agreemeni,
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{11] The recital and paragraphs 2 and 4 of the agreement would peevent the Debior, its
principal and related company, from bidding on the Properly during the course of the
receivership — & proper request, The Deblor was prepared to agree to that tetmg

(ur} Howewver, the Debior was not prepared to agree with paragraph 3 of the Receiver's
Confidentiality Agreement which lituted disclosure of the conbhidential information
ko ihe Debtor's fimancial advisors only for the purposc of evaluating the Reociver's
propescd sale transaction. Again, the Debtor did not file any evidence explaining its
refuzal to agree to this reasonable provision. Although Munt led an alMidavit swern on
February 14, ke did not deal with the issue of the form of the conlidentiality agresrment.

37 In sum, I concluded that the form of confidentiality agreement sought by Beceiver
from the Deblor az a condition of disclosing the commersizlly sensitive sales transaction
information was reasenable in seope and tailored (o the objective of maintaining the integrity
of the sales process. I regarded the Debtor's refusal to sign the Receivers Confidentiality
Agreement a5 unreascnable in the circumstances and therclore I was prepared to proceed o
hear and dispose of the sales approval motion in the absence of disclosure of the confidential
information 10 the Debior.

¥. Receiver's request for approval of the sale: The Soundair analysis

3%  The Receiver filed detailed evidence deseribing the lengthy matrketing process it had
undertaken with the assistance of two listing agents, Lthe offers received, and the bid-deadhine
process it ultimately adopted which resulted in Lhe proposed G-3 APA. | was gatisfied Lthat Lthe
process had exposed the Property to the market in a reasonahle fashion and for a reasonable
period of time, In order 10 provide an updated benchmark against which Lo assess received
bids the Receiver had obtained the June, 2013 valvation ol the Property from Cushman &
Wakehicld.

33 The olfer received from the [nitial Putchaser bad contained the highest putchase price of
all offers received and that price closely approxirated the "a5 is value" estimated by Cushman
& Wakclicld. That offer did oot proceed. The purchase price in the -3 APA was the sccond
highest received, although it was below the appraised value However, it was far superior
to any of the other 11 offers received through CBRE in the last quarter of 2013, From that
circumstance I concluded that the appraised value of the Property did aat acourately reflect
prevailing market conditions and had over-stated the faic matket value of the Property on
an "as is" basis. That said, 1he putchase price in the G-3 APA significantly exceeded the
apprazed land value and the hguidation value cstimated by Coshman & Wakefield.

qi Nevertheless, Munt gave evidenoe of several reasons why he viewed the Reccivers
marketing efforts a5 inadaquale:
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(1} Munt deposed Lhat had the Receiver proceeded with the severance applicabion, 1t
conld have marketed the Property as one 0T two separabe parcels. 45 noted above, the
Ruceiver explained why ithad concluded that proceeding with the sevetance application
would oot likely enhandt the realization valut, and that businest judgment of the
E ccciver was entilled 1o deference;

{11] Munt pointad 1o appraisals of variows sorts obtained in che period 2000 through 1o
January, 2011 in support of his assertion that the ultimate listing price for the Property
wat Too low, As mealioned, the June, 2013 appraisal oblamed by the Recviver jushifisd
the redueetion in the listing pnce and, im any cvent, the bids received from the markel
signaled that the valuation had over-estimated the value of the Froperty;

(iit] Finally, Munt complzined that the MLS listing for the Property was too narrowly
limited to the Toronto Keal Estate Board, whersas the Property should bave besn
hstied on all boards from Windsor to Peterbarough. I aceepted the explanation of the
Receiver that it had marketed the Property drawing on the advice of two real estate
professionals ac listing agents and was confident that the marketing process had resulted
it the adequate exposure of the Property.

4] Consequently, I concluded that the Receiver's marketing of the Property and the
proposed sales transaciion with G-3 had satishied the Soumdeir critetia, | approved the sale
agreemnent and granted the requested vesting order,

¥1. Request (o approve Receiver's activilies and fees

42 Az part of tts motion the Receiver sought approval of s Fees and disbursements,
together with those of its counse, for the penod up to Jaruary 31, 2014, as well as
authprization o make distnibuttons from Lhe net sale proceeds for Priority Claims and an
initial distribution to the seniar secured, GE. The Debtor sought an adjournment of this
part of the motion until after any sale had closed and the coafidential infermation had been
unsezled. [ denied thal request,

43 As Marrocco 1, as he then was, stated in Bank of Montrea! v. Dedicated National

Pharmacies fre.,? motions for the approval of a receiver's actions and lees, as well as the
fees of its counsel, should cocur at a time that makes sense, having regard to the commersal
realities of the receivership. For several reasons I concluded that it was appropriate to
consider the Receiver's approval request al the present time.

44 First, one had to take into aocount the economic reality of this receivership - 1e.
thatgiven the cash-flow challenges of this receivership, the Feceiver had held olf sesking
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approval of its fees and disbursements for a considerahle petiod of time during which it had
Bean areriing s fees,

45 Second, the Receiver filed detailed inflormation concerning the fees it and
its legal counsel had incurmed from Septetnber, 2012 until January 31, 2014, including
iternized invoices and supporting dockets. The Recelver had incurred fees and disbursements
amounbing to 356,301 40, and s counsel bhad incurred fees approximating $1EE, 00000
That informaticn was available for the Debtor to review prior 10 the hearing of the motion.

46 Third, with the approval of the (5-3 sale, little work remained to be done in this
recoivership. By ils terms the (5-3 APA contemplaled a closing dale prior to February 27,
2014, and the main condition of clesiag in fayvour of the purchaser was the securing of the
approval and vesting order.

47 Fourth, 1he Receiver reported that GE's priority secured claim excezeded the
purchase price. Accordingly, GE had the primaty econamic interest in the receivership; it had
consented (o the Recerver's Tees. Also, the next secured in line, Centimark, had not opposed
tht Receoiver's malion.

43 Whch leads e to the fina] point, Like any other civil proceeding, receiverships before
a court arc subpcl to the principle of procedural propertionality, That principle requites
lzking account of the appropnateness of the procedurs as a whols, as well as its individual
compeoncnt parts, their cost, timelincss and impacl on the gationgiven the natore and

complexity of the Litigation. % In this receivership the Receiver had served this motion over
a week in advance of the hearing date and the Debtor had secured an adjournment over a
long weekend; the Debior had adequats time to resiew, cangider and respond (o the motion,
1 considered it unreascnable that the Debtor was not prepared to engage in a review ol the
Receiver's accounts in advancs of the second hearing date, while at the same Gme the Debtor
took advantage of the adjournment to file evidence in responsc to the sales approval part
of the motion.

49  Debtor's counsc] submitted that an adjournmen of the fees request was required 5o that
the Debtor could assess the reasonableness of the lecs in light of the purchase price. Yet, it was
the Debior's unregsonable refusal to sign the Receiver's Configdenttality Agreement which
caused its inability to access the purchase price at Lhis peint of time, and soch uneeasonable
behavior should not Be rewarded by granting an adjournment of the fess podion of the
motion,

50 Further, to adjourn the fees portion of the motion 1o a later date would increase the
hitigation costs of this reccivership, From the ceport of the Recsiver the Debtor's economic
position was "out of the money™, so to speak, with the senior sccured sel Lo suffer a shortfall.
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It appeared to me that the Debtor's request to adjoutn the fees part of the motioo would result
in additional costs without any cvident benefi. [ asked Debtor's counse! whether his client
would be prepared to post security for costs as a term of any further adjournment; counsel
didd ool have instructions oo the point, In my view, courts shoold scrulinize with great care
requests for adjournments that will insrease the litigation costs of areceivership procecdiag
made by a parly whose economic interests are "out of the tnoney”, especially where the party
i nol preparad to post security for the incremental costs it might cawse,

31 For those reasong, [ refused the Debtar's second adjoumment request.

52  Haviog reviewed the detailed dockets and invaices filed by the Receiver and its counsel,
as well a5 the narrative in the Third Beport and its supplement, I was satistied that its activitics
were reasonable in the circumstances, a3 were its fees and those of its counsel, 1 therefore
approved Lhem.

¥T1I. Partial distribution

5% (iiven that upon the closing of the sale to G-3 the Receiver will have completed most of
its work, ! congidered reascnable its request for anthorization (e make an interim distnbution
ol funds upon the closing. In its Third Report the Beceiver desctibed certain Priorily Claims
which it had concluded ranked ahead of GE's secured claim, includhing the amounts secerad
by the Receiver's Charge, the Receiver's Borrowing Charge and an H.S.T. claim. As well,
it reported that it had received an opinion from 16 counsel about the validity, perfection
and priority of the GE security, and it had concluded that GE was the only se¢ured creditor
with an cvonomic interest in the receivarship, In light of those circumstances, I accepted the
Receiver's request that, in order Lo maximize efficiency and to avoid the need for an additional
motion to soek approval for a distnbution, authorization should be given at this point in
time to the Receiver to pay out of the sale procesds the pdority ¢laims and a distribution to
(L, subject to the Receiver maintaming sufficient réserves to complete the administration
of the receivership.

VIL. Summary

54 For these reasons T granted the Receiver’s motion, including its request to seal the
Confidential Appendices until the closing of the sales transaction,
Melion granted

Footnotes
{  20ISCCAl(SCC)
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Schedule “B” — Legislation Cited

Courts of Justice Act, R.S.0. 1990, c. C.43, as amended

Section 137(2)
(2) A court may order that any document filed in a civil proceeding before it be treated as
confidential, sealed and not form part of the public record.
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