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I. OVERVIEW 

1. As set out in the Notice of Motion dated July 14, 2023, msi Spergel Inc. (“Spergel”) in its 

capacity as court-appointed receiver (the “Receiver”) of all the assets, undertakings and 

properties of Bayview Creek (CIM) LP, CIM Invests Development Inc. and CIM Bayview Creek 

Inc. (collectively, the “Debtors”), seeks an order, among other things:  

(a) approving the sale transaction contemplated by an agreement of purchase and 

sale dated June 2, 2023 (the “APS”), between the Receiver and Sunny 

Communities (Bayview Creek) Inc. (the “Purchaser”), for the purchase and 

sale of a property located at 10747 Bayview Avenue, Richmond Hill, Ontario 

(the “Purchased Property”) (the “Transaction”);  

(b) sealing the Confidential Appendices to the Second Report of the 

Receiver dated July 14, 2023 (the “Second Report”); and 
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(c) approving a distribution to Fengate Redevelopment Fund GP Inc., as 

general partner of and on behalf of LPF Conversion Fund (“Fengate”), 

or such other party, as directed by Fengate, in the amount of 

$45,000,000, upon the closing of the Transaction from the proceeds of 

sale of the Purchased Property, as set out in the Second Report (the 

“Distribution”).  

II. FACTS 

2. The facts are set out in the Second Report, as filed with the Court. 

3. The capitalized terms used but not otherwise defined herein, have the meanings ascribed 

thereto in the Second Report. 

III. THE ISSUES 

4. Should the Court approve the Transaction? 

5. Should the Court make an Order sealing the Confidential Appendices to the Second 

Report? 

IV. THE LAW AND ARGUMENT 

A. APPROVAL OF A PROPOSED SALE IN A RECEIVERSHIP PROCEEDING 

6. The factors that a Court should consider in determining whether to approve a transaction 

by a receiver to sell assets are well established by the Ontario Court of Appeal in its decision in 

Royal Bank of Canada v. Soundair Corp.  Those factors include:  

(a) whether the receiver has made a sufficient effort to get the best price 

and has not acted improvidently; 

(b) the interests of all parties; 
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(c) the efficacy and integrity of the process by which offers are obtained; 

and 

(d) whether there has been unfairness in the working out of the process. 

Royal Bank of Canada v. Soundair Corp., (1991) 1991 CarswellOnt 205 (Ont. C.A.), para. 16. 
[Soundair], Tab 1.  

7. In the within receivership proceedings:  

(a) the Receiver was appointed as receiver over all of the assets, undertakings and 

property of the Debtors, including the Purchased Property, pursuant to the Order 

of Mr. Justice Cavanagh dated March 2, 2022 (the “Receivership Order”); 

(b) the mandate of the Receiver is to preserve and realize on the assets of the 

Debtors for the benefit of all stakeholders; 

(c) The Receiver received various offers for the Purchased Property, but the 

Transaction represents the best recovery for the stakeholders; and   

(d) Fengate supports the proposed Transaction. 

8. The Receiver is of the view that the Court should approve the Transaction as it represents 

the best value for the stakeholders, having regard to the other offers that were submitted and the 

proposed sale adheres to the principles set out in Soundair, having regard to the process followed 

by the Receiver, all as detailed in the Second Report.  

B. SEALING OF THE CONFIDENTIAL APPENDICES TO THE SECOND REPORT 

3. The Court has the discretion to order that any document in a civil proceeding be treated as 

confidential, sealed, and not form part of the public record.  Section 137(2) of the Courts of 

Justice Act provides as follows: 
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137 (2) A court may order that any document filed in a civil proceeding 
before it be treated as confidential, sealed and not form part of the public 
record. 

Courts of Justice Act, R.S.O. 1990, c. C.43, (“CJA”) s. 137(2), Schedule “B” to this Statement 
of Law. 

4. Section 137(2) of the CJA is discretionary. Sierra Club of Canada v Canada (Minister of 

Finance) sets out the general test for granting a confidentiality order. A confidentiality order 

may be granted when: 

(a) such an order is necessary in order to prevent a serious risk to an important interest, 

including a commercial interest, in the context of litigation because reasonable 

alternative measures will not prevent the risk; and 

(b) the salutary effects of the confidentiality order, including the effects on the right of 

civil litigants to a fair trial, outweigh the deleterious effects, including the effects 

on the right to free expression, which in this context includes the public interest in 

open and accessible court proceedings.  

Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 53 [Sierra Club], 
Tab 2. 

5. The first section of the test subsumes three distinct elements: 

(c) the risk in question must be real and substantial, in that the risk is well grounded in 

evidence, and poses a serious threat to the commercial interest in question; 

(d) in order to be an “important commercial interest”, the interest must be one that can 

be expressed in terms of public interest in maintaining confidentiality and not 

merely the interest of the specific party requesting the order; and 

(e) the Court must (i) consider whether there are alternatives to a confidentiality order 

and (ii) ensure that a sealing order is restricted as much as reasonably possible while 

still preserving the commercial interest in question.   

Sierra Club at paras 54-57, Tab 2. 
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6. In the insolvency context, the principles set out in Sierra Club have led the Court to adopt 

a standard practice of sealing portions of reports from a court-appointed officer that is filed in 

support of a motion seeking a sale approval and vesting order, which discloses the valuations of 

the assets that are being sold, the details of bids received by the court-appointed officer, or the 

purchase price contained in the sale agreement for which the approval is being sought. 

GE Canada Real Estate Financing Business Property Company v 1262354 Ontario Inc., 2014 
ONSC 1173 at para 32 [GE Canada], Tab 3.  

7. In respect of the requested sealing order, the Confidential Appendices to the Second Report 

contain sensitive information in respect of the value of the Purchased Property. Accordingly, the 

sealing of the Confidential Appendices promotes an “important commercial interest” that 

requires protection, since disclosure could result in prejudice to the stakeholders and to the sale 

process itself should the Transaction fail to close and another purchaser must be sought. There 

is no reasonable alternative to a sealing order for the protection of this information. Further, the 

sealing order requested is appropriately restricted in that it will cease upon the closing of the 

Transaction.   

V. RELIEF REQUESTED 

8. The Receiver respectfully requests that this Court grant the Approval and Vesting Order 

and the Administration Order sought, substantially in the form attached included in the 

Receiver’s Motion Record. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
 
 

_________________________________________ 
July 14, 2023                        Roger Jaipargas 

       Lawyers for msi Spergel Inc., the Receiver 
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