Sale and Investment Process
Background
1.
On September 8, 2021, Medifocus Inc. (the “Company”) obtained protection from
their creditors under the Bankruptcy and Insolvency Act (the “BIA”) and filed a notice of
intention to make a proposal pursuant to the terms of the BIA.
2.

msi Spergel Inc. was appointed as proposal trustee during the BIA proceedings.

3.
It is anticipated that, on or about October 7, 2021, the Company will obtain an initial
order granted by the Ontario Superior Court of Justice (Commercial List) (the “Court”)
continuing the BIA proposal proceedings under the Companies’ Creditors Arrangement Act
(Canada) (the “CCAA”) and appointing msi Spergel Inc. as the monitor in the CCAA
proceedings (in such capacity, the “Monitor”).
4.
It is anticipated that, concurrently with the conversion to CCAA proceedings, the
Company will apply to the Court to approve the sale and investment solicitation process (the
“Sale Process”) described herein (the “Process Approval Order”). It is further anticipated
that the Process Approval Order will also authorize the Company to enter into a fully binding
and conditional purchase and sale agreement (the “Stalking Horse Agreement”) between the
Company and Assets Profits Limited (the “Stalking Horse Purchaser”) pursuant to which
the Stalking Horse Purchaser will make an offer to purchase substantially all of the assets of
the Company.
5.
The Company, with the assistance of the Monitor, will conduct the Sale Process
described herein under the supervision of the Monitor. Under the Sale Process, all qualified
interested parties will be provided with an opportunity to participate in the Sale Process. The
Sale Process is intended to continue the pre-filing efforts of the Company in soliciting interest
in the property, assets and undertakings (collectively, the “Assets”) of the Company (the
“Transaction”).
6.
The purpose of this Sale Process is to determine whether a better Transaction than the
Stalking Horse Agreement may be obtained by the Company in a formal marketing process
supervised by the Monitor and approved by the Court. For the purposes of this Sale Process,
a “Superior Offer” shall mean:
(a)

a credible, reasonably certain and financially viable offer made by a Qualified
Bidder (as defined herein) to be a counterparty to a Transaction, the terms of
which offer are more favourable and no more burdensome or conditional than
the terms contained in the Stalking Horse Agreement; and

(b)

an offer that provides for cash consideration of the Purchase Price (as defined
herein) and: (i) a reimbursement of the Stalking Horse Purchaser’s reasonable
fees and disbursements relating to the preparation and execution of the
Stalking Horse Agreement in the maximum amount of $25,000; and (ii) an
incremental amount over and above the Purchase Price in the Stalking Horse
Agreement in the amount of $10,000.
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7.
The Sale Process, and any other orders of the Court made in the CCAA proceedings
relating to the Sale Process, shall exclusively govern the process for soliciting and selecting
bids for the sale of the Assets or investment in the Company, free and clear of any and all
liabilities and encumbrances.
8.
Unless otherwise indicated herein, any event that occurs on a day that is not a Business
Day shall be deemed to occur on the next Business Day (a “Business Day” is any day, other
than a Saturday or Sunday, on which banks are ordinarily open for business in Toronto,
Ontario).
Timeline
9.

The following table sets out the key milestones under the Sale Process:
Milestones

Deadline

Sale Process Commencement

Within five (5) calendar days
after the Sale Process is
approved by the Court

Bid Deadline and submission of
Binding Asset
Purchase/Investment Agreement
(“APA”) with a comparison to
the Stalking Horse Bid.

November 22, 2021

Sale Approval Motion

To be determined by the
Monitor

Closing Date

Within ten (10) Business
Days of the Court Approval
of the Transaction

10.
Subject to the terms contained herein and any order of the Court, the dates set out in
the Sale Process may be extended by the Monitor, in its sole discretion, acting reasonably, all
with a view to completing a fair and reasonable sale or investment in the Company.
Publication Notice
11.
Within five (5) calendar days of the Sale Process being approved by the Court, the
Monitor shall publish notice of this Sale Process in any publications considered appropriate
by the Company and the Monitor.
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Solicitation of Interest
12.
As soon as reasonably practicable, the Monitor will prepare an initial offering
summary (the “Teaser Letter”) notifying prospective purchasers of the existence of the Sale
Process and inviting prospective purchasers to express their interest in making an offer in
respect of the Assets pursuant to the terms of the Sale Process.
Free of Any and all Claims and Interests
13.
Depending on the structure of the Transaction proposed by a Qualified Bidder (as
defined herein), (a) all of the Assets of the Company can be transferred free and clear of all
liens and claims, subject to any permitted encumbrances, pursuant to an approval and vesting
order issued by the Court approving the Transaction (the “Approval and Vesting Order”) or
(b) the shares of the Company (the “Shares”) can be sold and all of the liabilities of the
Company vested out pursuant to a Reverse Vesting Order (“RVO”). For greater certainty,
liens and claims will be discharged and any security interest will only attach to the net
proceeds of such Transaction following the granting of the Approval and Vesting Order or the
RVO, as applicable.
“As Is, Where Is”
14.
Any purchase of the Assets, Shares or an investment in the Company will be on an “as
is, where is” basis without representations or warranties of any kind, nature or description by
the Company, or any of their respective directors, officers, partners, employees, agents,
advisors or estates, except to the extent as may be set forth in a Binding APA (as defined
herein) and approved by the Court. By submitting a bid, each Potential Bidder (as defined
herein) shall be deemed to acknowledge and represent that it has had an opportunity to conduct
any and all due diligence regarding the Company and its Assets prior to making its bid, that it
has relied solely upon its own independent review, investigation and/or inspection of any
documents and the Company’s Assets in making its bid, and that it did not rely upon any
written or oral statements, representations, warranties or guarantees, express, implied,
statutory or otherwise, regarding the Company or its Assets or the completeness of any
information provided in connection therewith, except as expressly stated in this Sale Process
or as set forth in a Binding APA and approved by the Court.
Participation Requirements
15.
Each person who wishes to participate in the Sale Process, (a “Potential Bidder”)
must deliver an executed non-disclosure agreement (“NDA”), in the form attached herein as
Schedule “A”, to the Monitor prior to the distribution of any confidential information as
follows: Attn: Mukul Manchanda, mmanchanda@spergel.ca.
16.
If it is determined by the Monitor with the assistance of the Company, in its sole
discretion, that a Potential Bidder: (i) has a bona fide interest in pursuing a Transaction; and
(ii) has delivered an executed NDA, then such Potential Bidder will be deemed to be a
“Qualified Bidder”.
17.
The Company will prepare, with the assistance of the Monitor, and send to each
Qualified Bidder, as soon as reasonably practicable, a confidential information memorandum,
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which will provide, among other things, information considered relevant to the Sale Process.
Due Diligence
18.
The Monitor with the assistance of the Company, subject to competitive and other
business considerations, may give each Qualified Bidder such access to due diligence
materials and information relating to the Company as the Company deems appropriate, in its
sole discretion. Due diligence access may include access to an electronic data room (a “Data
Room”), on-site inspections and other matters which a Qualified Bidder may reasonably
request and as to which the Company may agree. Neither the Company, the Monitor nor any
of their representatives will be obligated to furnish any information relating to the Company to
any person, in their discretion. The Company and the Monitor make no representation or
warranty, express or implied, as to the information provided through this due diligence process
or otherwise, except as may be set forth in a Binding APA with the Successful Bidder (as
defined herein).
Bid Deadline
19.
A Qualified Bidder that desires to make a bid shall deliver written copies of its bid, in
the form of the template APA located in the Data Room, together with a blackline outlining
all changes made to the APA (a “Binding APA”), to the Monitor as follows: Attn: Mukul
Manchanda, mmanchanda@spergel.ca, so as to be received by no later than November 26,
2021 at 5:00 p.m. (ET) (as may be extended as set out below, the “Bid Deadline”). The
Company, in consultation with the Monitor, may extend the Bid Deadline, once or
successively, but is not obligated to do so. If the Bid Deadline is extended, the Company will
promptly notify all Qualified Bidders.
Binding APA
20.

A Binding APA must comply with all of the following:
(a)

the bid (either individually or in combination with other bids that make up one
Binding APA) is an offer to purchase some or all of the Assets or Shares on terms
and conditions acceptable to the Company, and the Monitor and delivered to
the Company and the Monitor prior to the Bid Deadline;

(b)

it is duly authorized and executed, and includes a purchase price for the
Assets/Shares expressed in Canadian dollars (the “Purchase Price”), together
with all exhibits, schedules and all applicable ancillary agreements thereto;

(c)

includes a letter of acknowledgment stating that the Qualified Bidder’s offer is
irrevocable and open for acceptance until the Successful APA is selected by the
Company;

(d)

it is accompanied by written evidence of a firm, irrevocable commitment for
financing or other evidence satisfactory to the Monitor, in its sole discretion,
of the ability of the Qualified Bidder to consummate the proposed Transaction,
and that will allow the Company and the Monitor to make a determination as
to the Qualified Bidder’s financial and other capabilities to consummate the
proposed sale and pay the Purchase Price;

WFK:00030837.9

Page 4

(e)

it fully discloses the identity of each entity that will be bidding for the Assets
or otherwise sponsoring, financing, participating or benefiting from such bid;

(f)

it includes an acknowledgement and representation of the Qualified Bidder
that: (i) it has had an opportunity to conduct any and all due diligence regarding
the Assets/Shares and the Company prior to making its bid, (ii) it has relied
solely upon its own independent review, investigation and/or inspection of any
documents in making its bid, and (iii) it did not rely upon any written or oral
statements, representations, warranties, or guarantees whatsoever, whether
express, implied, statutory or otherwise, regarding the Assets, the Company or
the completeness of any information provided in connection therewith;

(g)

it includes evidence, in form and substance reasonably satisfactory to the
Company, of authorization and approval from the Qualified Bidder’s board of
directors (or comparable governing body) with respect to the submission,
execution and delivery of the Binding APA submitted by the Qualified Bidder;

(h)

provides a deposit in the amount of not less than 15% of the Purchase Price
offered by the Qualified Bidder (the “Deposit”);

(i)

it is received by the Monitor by the Bid Deadline; and,

(j)

the bid contemplates closing the transaction set out therein within 10 Business
Days of the Approval and Vesting Order or the RVO (the “Closing Date”).

21.
The Monitor with the consent of the Company may determine whether to entertain
bids for the Assets/Shares that do not conform to one or more of the requirements specified
herein.
22.
For greater certainty, the Stalking Horse Agreement shall be deemed to be a Binding
APA.
Evaluation of Binding APA
23.
Each submitted Binding APA will be considered by the Company and the Monitor
based upon several factors including, without limitation, items such as the Purchase Price and
the net value provided by such bid, the claims likely to be created by such bid in relation to
other bids, the counterparties to such transactions, the proposed transaction documents, other
factors affecting the speed and certainty of the closing of the transaction, the value of the
transaction, the Assets/Shares included or excluded from the bid, the transition services
required from the Company (if any), any related transaction costs, the likelihood and timing
of consummating such transactions, whether the Transaction results in a Superior Offer, and
such other matters as the Monitor determines in its sole discretion.
24.
Each Qualified Bidder shall comply with all reasonable requests for additional
information by the Company or the Monitor regarding the Qualified Bidder or the Binding
APA. Failure of a Qualified Bidder to comply with such requests for additional information
will be a basis for the Company to reject a Binding APA.

WFK:00030837.9

Page 5

Selection of Successful APA
25.
The Company and the Monitor will review and evaluate each Binding APA and: (i) the
Company with the consent of the Monitor may identify the highest or otherwise best offer for
the Assets/Shares (the “Successful Bid”), or (ii) if no Binding APAs, other than the Stalking
Horse Agreement, have been received by the Bid Deadline, then the Company shall declare
the Stalking Horse Agreement as the Successful Bid.
26.
Notwithstanding the foregoing, a Binding APA may not be withdrawn, modified or
amended without the written consent of the Company or the Monitor prior to the Successful
Bid being determined. Any such withdrawal, modification or amendment made without the
written consent of the Monitor prior to the Successful Bid being determined shall result in the
forfeiture of such Qualified Bidder’s Deposit as liquidated damages and not as a penalty.
27.
In the event a Binding APA is not selected as a Successful Bid, the Deposit (without
interest) shall be returned to the Qualified Bidder as soon as reasonably practicable.
Sale Approval Motion Hearing
28.
The motion for an order of the Court approving any Successful Bid (the “Sale
Approval Motion”) shall be determined by the Company and its advisors. The Sale Approval
Motion shall be heard on a date determined by the Company and its advisors and subject to
the Court’s availability.
29.
All of the Binding APAs other than the Successful Bid, if any, shall be deemed rejected
by the Company on and as of the date of closing of the Transaction contemplated by the
Successful Bid.
Reservation of Rights
30.
The Monitor with the consent of the Company, may: (a) determine which Binding APA,
if any, is the highest or otherwise best offer; (b) notwithstanding anything contained herein,
reject any bid that is (i) inadequate or insufficient as determined by the Company and the
Monitor, in their sole discretion, (ii) not in conformity with the requirements of the Sale
Process or any order of the Court, or (iii) contrary to the best interests of the Company as
determined by the Company and the Monitor in their sole discretion, and (c) may modify the
Sale Process or impose additional terms and conditions on the sale of the Assets/Shares at any
time in its sole discretion.
Miscellaneous
31.
This Sale Process is solely for the benefit of the Company and nothing this Sale
Process shall create any rights in any other person or bidder (including without limitation
rights as third party beneficiaries or otherwise).
32.
The Court shall retain jurisdiction to hear and determine all matters arising from or
relating to the implementation of this Sale Process.
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Limitation of Liability
33.
The Monitor and the Company shall not have any liability whatsoever to any person
or party, including without limitation any Potential Bidder or Qualified Bidder, or any creditor
or other stakeholder, for any act or omission related to this Sale Process.
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Schedule “A”
Form of Non-Disclosure Agreement
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