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ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Courts — Open court principle — Sealing orders — Discretionary limits on court
openness — Important public interest — Privacy — Dignity — Physical safety — Unexplained
deaths of prominent couple generating intense public scrutiny and prompting frustees of estates to
apply for sealing of probate files — Whether privacy and physical safety concerns advanced by
estate trustees amount to important public interests at such serious risk to justify issuance of

sealing orders.

A prominent couple was found dead in their home. Their deaths had no apparent
explanation and generated intense public interest. To this day, the identity and motive of those
responsible remain unknown, and the deaths are being investigated as homicides. The estate

trustees sought to stem the intense press scrutiny prompted by the events by seeking sealing orders

of the probate files. Initially granted, the sealing orders were challenged by a journalist who had
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reported on the couple’s deaths, and by the newspaper for which he wrote. The application judge
sealed the probate files, concluding that the harmful effects of the sealing orders were substantially
outweighed by the salutary effects on privacy and physical safety interests. The Court of Appeal
unanimously allowed the appeal and lifted the sealing orders. It concluded that the privacy interest
advanced lacked a public interest quality, and that there was no evidence of a real risk to anyone’s

physical safety.

Held: The appeal should be dismissed.

The estate trustees have failed to establish a serious risk to an important public interest
under the test for discretionary limits on court openness. As such, the sealing orders should not
have been issued. Open courts can be a source of inconvenience and embarrassment, but this
discomfort is not, as a general matter, enough to overturn the strong presumption of openness. That
said, personal information disseminated in open court can be more than a source of discomfort and
may result in an affront to a person’s dignity. Insofar as privacy serves to protect individuals from
this affront, it is an important public interest and a court can make an exception to the open court
principle if it is at serious risk. In this case, the risks to privacy and physical safety cannot be said

to be sufficiently serious.

Court proceedings are presumptively open to the public. Court openness is protected
by the constitutional guarantee of freedom of expression and is essential to the proper functioning
of Canadian democracy. Reporting on court proceedings by a free press is often said to be
inseparable from the principle of open justice. The open court principle is engaged by all judicial
proceedings, whatever their nature. Matters in a probate file are not quintessentially private or
fundamentally administrative. Obtaining a certificate of appointment of estate trustee in Ontario is
a court proceeding engaging the fundamental rationale for openness — discouraging mischief and
ensuring confidence in the administration of justice through transparency — such that the strong

presumption of openness applies.
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The test for discretionary limits on court openness is directed at maintaining the
presumption while offering sufficient flexibility for courts to protect other public interests where
they arise. In order to succeed, the person asking a court to exercise discretion in a way that limits
the open court presumption must establish that (1) court openness poses a serious risk to an
important public interest; (2) the order sought is necessary to prevent this serious risk to the
identified interest because reasonably alternative measures will not prevent this risk; and (3) as a

matter of proportionality, the benefits of the order outweigh its negative effects.

The recognized scope of what interests might justify a discretionary exception to open
courts has broadened over time and now extends generally to important public interests. The
breadth of this category transcends the interests of the parties to the dispute and provides
significant flexibility to address harm to fundamental values in our society that unqualified
openness could cause. While there is no closed list of important public interests, courts must be
cautious and alive to the fundamental importance of the open court rule when they are identifying
them. Determining what is an important public interest can be done in the abstract at the level of
general principles that extend beyond the parties to the particular dispute. By contrast, whether that
interest is at serious risk is a fact-based finding that is necessarily made in context. The
identification of an important interest and the seriousness of the risk to that interest are thus

theoretically separate and qualitatively distinct operations.

Privacy has been championed as a fundamental consideration in a free society, and its
public importance has been recognized in various settings. Though an individual’s privacy will be
pre-eminently important to that individual, the protection of privacy is also in the interest of
society as a whole. Privacy therefore cannot be rejected as a mere personal concern: some personal

concerns relating to privacy overlap with public interests.
However, cast too broadly, the recognition of a public interest in privacy could

threaten the strong presumption of openness. The privacy of individuals will be at risk in many

court proceedings. Furthermore, privacy is a complex and contextual concept, making it difficult
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for courts to measure. Recognizing an important interest in privacy generally would accordingly be

unworkable.

Instead, the public character of the privacy interest involves protecting individuals
from the threat to their dignity. Dignity in this sense involves the right to present core aspects of
oneself to others in a considered and controlled manner; it is an expression of an individual’s
unique personality or personhood. This interest is consistent with the Court’s emphasis on the

importance of privacy, but is tailored to preserve the strong presumption of openness.

Privacy as predicated on dignity will be at serious risk in limited circumstances.
Neither the sensibilities of individuals nor the fact that openness is disadvantageous, embarrassing
or distressing to certain individuals will generally on their own warrant interference with court
openness. Dignity will be at serious risk only where the information that would be disseminated as
a result of court openness is sufficiently sensitive or private such that openness can be shown to
meaningfully strike at the individual’s biographical core in a manner that threatens their integrity.
The question is whether the information reveals something intimate and personal about the

individual, their lifestyle or their experiences.

In cases where the information is sufficiently sensitive to strike at an individual’s
biographical core, a court must then ask whether a serious risk to the interest is made out in the full
factual context of the case. The seriousness of the risk may be affected by the extent to which
information is disseminated and already in the public domain, and the probability of the
dissemination actually occurring. The burden is on the applicant to show that privacy, understood
in reference to dignity, is at serious risk; this erects a fact-specific threshold consistent with the

presumption of openness.

There is also an important public interest in protecting individuals from physical harm,
but a discretionary order limiting court openness can only be made where there is a serious risk to
this important public interest. Direct evidence is not necessarily required to establish a serious risk

to an important public interest, as objectively discernable harm may be identified on the basis of
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logical inferences. But this process of inferential reasoning is not a licence to engage in
impermissible speculation. It is not just the probability of the feared harm, but also the gravity of
the harm itself that is relevant to the assessment of serious risk. Where the feared harm is
particularly serious, the probability that this harm materialize need not be shown to be likely, but
must still be more than negligible, fanciful or speculative. Mere assertions of grave physical harm

are therefore insufficient.

In addition to a serious risk to an important interest, it must be shown that the
particular order sought is necessary to address the risk and that the benefits of the order outweigh
its negative effects as a matter of proportionality. This contextual balancing, informed by the
importance of the open court principle, presents a final barrier to those seeking a discretionary

limit on court openness for the purposes of privacy protection.

In the present case, the risk to the important public interest in privacy, defined in
reference to dignity, is not serious. The information contained in the probate files does not reveal
anything particularly private or highly sensitive. It has not been shown that it would strike at the
biographical core of the affected individuals in a way that would undermine their control over the
expression of their identities. Furthermore, the record does not show a serious risk of physical
harm. The estate trustees asked the application judge to infer not only the fact that harm would
befall the affected individuals, but also that a person or persons exist who wish to harm them. To
infer all this on the basis of the deaths and the association of the affected individuals with the

deceased is not a reasonable inference but is speculation.

Even if the estate trustees had succeeded in showing a serious risk to privacy, a
publication ban — less constraining on openness than the sealing orders — would have likely been
sufficient as a reasonable alternative to prevent this risk. As a final barrier, the estate trustees
would have had to show that the benefits of any order necessary to protect from a serious risk to

the important public interest outweighed the harmful effects of the order.
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The judgment of the Court was delivered by

KASIRER J. —
L Qverview
[1] This Court has been resolute in recognizing that the open court principle is protected

by the constitutionally-entrenched right of freedom of expression and, as such, it represents a
central feature of a liberal democracy. As a general rule, the public can attend hearings and consult
court files and the press — the eyes and ears of the public — is left free to inquire and comment on

the workings of the courts, all of which helps make the justice system fair and accountable.
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[2] Accordingly, there is a strong presumption in favour of open courts. It is understood
that this allows for public scrutiny which can be the source of inconvenience and even
embarrassment to those who feel that their engagement in the justice system brings intrusion into
their private lives. But this discomfort is not, as a general matter, enough to overturn the strong
presumption that the public can attend hearings and that court files can be consulted and reported

upon by the free press.

[3] Notwithstanding this presumption, exceptional circumstances do arise where
competing interests justify a restriction on the open court principle. Where a discretionary court
order limiting constitutionally-protected openness is sought — for example, a sealing order, a
publication ban, an order excluding the public from a hearing, or a redaction order — the applicant
must demonstrate, as a threshold requirement, that openness presents a serious risk to a competing
interest of public importance. That this requirement is considered a high bar serves to maintain the
strong presumption of open courts. Moreover, the protection of open courts does not stop there.
The applicant must still show that the order is necessary to prevent the risk and that, as a matter of

proportionality, the benefits of that order restricting openness outweigh its negative effects.

[4] This appeal turns on whether concerns advanced by persons seeking an exception to
the ordinarily open court file in probate proceedings — the concerns for privacy of the affected
individuals and their physical safety — amount to important public interests that are at such
serious risk that the files should be sealed. The parties to this appeal agree that physical safety is an
important public interest that could justify a sealing order but disagree as to whether that interest
would be at serious risk, in the circumstances of this case, should the files be unsealed. They
further disagree whether privacy is in itself an important interest that could justify a sealing order.
The appellants say that privacy is a public interest of sufficient import that can justify limits on
openness, especially in light of the threats individuals face as technology facilitates widespread
dissemination of personally sensitive information. They argue that the Court of Appeal was
mistaken to say that personal concerns for privacy, without more, lack the public interest

component that is properly the subject-matter of a sealing order.
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[5] This Court has, in different settings, consistently championed privacy as a
fundamental consideration in a free society. Pointing to cases decided in other contexts, the
appellants contend that privacy should be recognized here as a public interest that, on the facts of
this case, substantiates their plea for orders sealing the probate files. The respondents resist,
recalling that privacy has generally been seen as a poor justification for an exception to openness.
After all, they say, virtually every court proceeding entails some disquiet for the lives of those
concerned and these intrusions on privacy must be tolerated because open courts are essential to a

healthy democracy.

[6] This appeal offers, then, an occasion to decide whether privacy can amount to a
public interest in the open court jurisprudence and, if so, whether openness puts privacy at serious

risk here so as to justify the kind of orders sought by the appellants.

(71 For the reasons that follow, I propose to recognize an aspect of privacy as an
important public interest for the purposes of the relevant test from Sierra Club of Canada v.
Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522. Proceedings in open court can
lead to the dissemination of highly sensitive personal information that would result not just in
discomfort or embarrassment, but in an affront to the affected person’s dignity. Where this
narrower dimension of privacy, rooted in what I see as the public interest in protecting human

dignity, is shown to be at serious risk, an exception to the open court principle may be justified.

[8] In this case, and with this interest in mind, it cannot be said that the risk to privacy is
sufficiently serious to overcome the strong presumption of openness. The same is true of the risk to
physical safety here. The Court of Appeal was right in the circumstances to set aside the sealing

orders and I would therefore dismiss the appeal.

1. Background

9] Prominent in business and philanthropic circles, Bernard Sherman and Honey

Sherman were found dead in their Toronto home in December of 2017. Their deaths had no
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apparent explanation and generated intense public interest and press scrutiny. In January of the
following year, the Toronto Police Service announced that the deaths were being investigated as
homicides. As the present matter came before the courts, the identity and motive of those

responsible remained unknown.

1
[10] The couple’s estates and estate trustees (collectively the “Trustees”)g sought to stem
the intense press scrutiny prompted by the events. The Trustees hoped to see to the orderly transfer
of the couple’s property, at arm’s length from what they saw as the public’s morbid interest in the

unexplained deaths and the curiosity around apparently great sums of money involved.

[11] When the time came to obtain certificates of appointment of estate trustee from the
Superior Court of Justice, the Trustees sought a sealing order so that the estate trustees and
beneficiaries (“affected individuals”) might be spared any further intrusions into their privacy and
be protected from what was alleged to be a risk to their safety. The Trustees argued that if the
information in the court files was revealed to the public, the safety of the affected individuals
would be at risk and their privacy compromised as long as the deaths were unexplained and those
responsible for the tragedy remained at large. In support of their request, they argued that there was
a real and substantial risk that the affected individuals would suffer serious harm from the public

exposure of the materials in the circumstances.

[12] Initially granted, the sealing orders were challenged by Kevin Donovan, a journalist

who had written a series of articles on the couple’s deaths, and Toronto Star Newspapers Ltd., for

2
which he wrote (collectively the “Toronto Star” [:—_1 The Toronto Star said the orders violated its
constitutional rights of freedom of expression and freedom of the press, as well as the attending
principle that the workings of the courts should be open to the public as a means of guaranteeing

the fair and transparent administration of justice.

III.  Proceedings Below

A.  Ontario Superior Court of Justice, 2018 ONSC 4706, 41 E.TR. (4th) 126 (Dunphy J.)
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[13] In addressing whether the circumstances warranted interference with the open court
principle, the application judge relied on this Court’s judgment in Sierra Club. He noted that a
confidentiality order should only be granted when: “(1) such an order is necessary . . . to prevent a
serious risk to an important interest because reasonable alternative measures will not prevent the
risk; and (2) the salutary effects of the confidentiality order outweigh its deleterious effects,
including the effects on the right to free expression and the public interest in open and accessible

court proceedings” (para. 13(d)).

[14] The application judge considered whether the Trustees’ interests would be served by
granting the sealing orders. In his view, the Trustees had correctly identified two legitimate
interests in support of making an exception to the open court principle: “protecting the privacy and
dignity of victims of crime and their loved ones” and “a reasonable apprehension of risk on behalf
of those known to have an interest in receiving or administering the assets of the deceased”
(paras. 22-25). With respect to the first interest, the application judge found that “[t]he degree of
intrusion on that privacy and dignity has already been extreme and . . . excruciating” (para. 23).
For the second interest, although he noted that “it would have been preferable to include objective
evidence of the gravity of that risk from, for example, the police responsible for the investigation”,
he concluded that “the lack of such evidence is not fatal” (para. 24). Rather, the necessary
inferences could be drawn from the circumstances notably the “willingness of the perpetrator(s) of
the crimes to resort to extreme violence to pursue whatever motive existed” (ibid.). He concluded
that the “current uncertainty” was the source of a reasonable apprehension of the risk of harm and,

further, that the foreseeable harm was “grave” (ibid.).

[15] The application judge ultimately accepted the Trustees’ submission that these interests
“very strongly outweigh” what he called the proportionately narrow public interest in the
“cssentially administrative files” at issue (paras. 31 and 33). He therefore concluded that the
harmful effects of the sealing orders were substantially outweighed by the salutary effects on the

rights and interests of the affected individuals.
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[16] Finally, the application judge considered what order would protect the affected
individuals while infringing upon the open court principle to the minimum extent possible. He
decided no meaningful part of either file could be disclosed if one were to make the redactions
necessary to protect the interests he had identified. Open-ended sealing orders did not, however, sit
well with him. The application judge therefore sealed the files for an initial period of two years,

with the possibility of renewal.

B. Court of Appeal for Ontario, 2019 ONCA 376, 47 E.TR. (4th) 1 (Doherty, Rouleau and
Hourigan JJ.A.)

[17] The Toronto Star’s appeal was allowed, unanimously, and the sealing orders were

lifted.

[18] The Court of Appeal considered the two interests advanced before the application

judge in support of the orders to seal the probate files. As to the need to protect the privacy and
dignity of the victims of violent crime and their loved ones, it recalled that the kind of interest that
is properly protected by a sealing order must have a public interest component. Citing Sierra Club,
the Court of Appeal wrote that “[p]ersonal concerns cannot, without more, justify an order sealing
material that would normally be available to the public under the open court principle” (para. 10).
It concluded that the privacy interest for which the Trustees sought protection lacked this quality of

public interest.

[19] While it recognized the personal safety of individuals as an important public interest
generally, the Court of Appeal wrote that there was no evidence in this case that could warrant a
finding that disclosure of the contents of the estate files posed a real risk to anyone’s physical
safety. The application judge had erred on this point: “the suggestion that the beneficiaries and
trustees are somehow at risk because the Shermans were murdered is not an inference, but is

speculation. It provides no basis for a sealing ordet” (para. 16).
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[20] The Court of Appeal concluded that the Trustees had failed the first stage of the test
for obtaining orders sealing the probate files. It therefore allowed the appeal and set aside the

orders.

C.  Subsequent Proceedings

[21] The Court of Appeal’s order setting aside the sealing orders has been stayed pending
the disposition of this appeal. The Toronto Star brought a motion to adduce new evidence on this
appeal, comprised of land titles documents, transcripts of the cross-examination of a detective on
the murder investigation, and various news articles. This evidence, it says, supports the conclusion

that the sealing orders should be lifted. The motion was referred to this panel.

IV.  Submissions

[22] The Trustees have appealed to this Court seeking to restore the sealing orders made
by the application judge. In addition to contesting the motion for new evidence, they maintain that
the orders are necessary to prevent a serious risk to the privacy and physical safety of the affected
individuals and that the salutary effects of sealing the court probate files outweigh the harmful
effects of limiting court openness. The Trustees argue that two legal errors led the Court of Appeal

to conclude otherwise.

[23] First, they submit the Court of Appeal erred in holding that privacy is a personal
concern that cannot, without more, constitute an important interest under Sierra Club. The Trustees
say the application judge was right to characterize privacy and dignity as an important public
interest which, as it was subject to a serious risk, justified the orders. They ask this Court to

recognize that privacy in itself is an important public interest for the purposes of the analysis.

[24] Second, the Trustees submit that the Court of Appeal erred in overturning the

application judge’s conclusion that there was a serious risk of physical harm. They argue that the
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Court of Appeal failed to recognize that courts have the ability to draw reasonable inferences by

applying reason and logic even in the absence of specific evidence of fhe alleged risk.

[25] The Trustees say that these errors led the Court of Appeal to mistakenly set aside the
sealing orders. In answer to questions at the hearing, the Trustees acknowledged that an order
redacting certain documents in the file or a publication ban could assist in addressing some of their
concerns, but maintained neither is a reasonable alternative to the sealing orders in the

circumstances.

[26] The Trustees submit further that the protection of these interests outweighs the
deleterious effects of the orders. They argue that the importance of the open court principle is
attenuated by the nature of these probate proceedings. Given that it is non-contentious and not
strictly speaking necessary for the transfer of property at death, probate is a court proceeding of an
“administrative” character, which diminishes the imperative of applying the open court principle

here (paras. 113-14).

[27] The Toronto Star takes the position that the Court of Appeal made no mistake in
setting aside the sealing orders and that the appeal should be dismissed. In the Toronto Star’s view,
while privacy can be an important interest where it evinces a public component, the Trustees have
only identified a subjective desire for the affected individuals in this case to avoid further publicity,
which is not inherently harmful. According to the Toronto Star and some of the interveners, the
Trustees’ position would allow that measure of inconvenience and embarrassment that arises in
every court proceeding to take precedence over the interest in court openness protected by the
Canadian Charter of Rights and Freedoms in which all of society has a stake. The Toronto Star
argues further that the information in the court files is not highly sensitive. On the issue of whether
the sealing orders were necessary to protect the affected individuals from physical harm, the
Toronto Star submits that the Court of Appeal was right to conclude that the Trustees had failed to

establish a serious risk to this interest.
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[28] In the alternative, even if there were a serious risk to one or another important
interest, the Toronto Star says the sealing orders are not necessary because the risk could be
addressed by an alternative, less onerous order. Furthermore, it says the orders are not
proportionate. In seeking to minimize the importance of openness in probate proceedings, the
Trustees invite an inflexible approach to balancing the effects of the order that is incompatible with
the principle that openness applies to all court proceedings. In any event, there is a public interest
in openness specifically here, given that the certificates sought can affect the rights of third parties

and that openness ensures the fairness of the proceedings, whether they are contested or not.

V. Analysis

[29] The outcome of the appeal turns on whether the application judge should have made
the sealing orders pursuant to the test for discretionary limits on court openness from this Court’s

decision in Sierra Club.

[30] Court openness is protected by the constitutional guarantee of freedom of expression
and is essential to the proper functioning of our democracy (Canadian Broadcasting Corp. v. New
Brunswick (Attorney General), 1996 CanLII 184 (SCC), [1996] 3 S.C.R. 480, at para. 23;
Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332, at paras. 23-26). Reporting on court
proceedings by a free press is often said to be inseparable from the principle of open justice. “In
reporting what has been said and done at a public trial, the media serve as the eyes and ears of a
wider public which would be absolutely entitled to attend but for purely practical reasons cannot
do so” (Khuja v. Times Newspapers Ltd., [2017] UKSC 49, [2019] A.C. 161, at para. 16, citing
Edmonton Journal v. Alberta (Attorney General), 1989 CanLll 20 (SCC), [1989] 2 S.C.R. 1326, at
pp. 1339-40, per Cory J.). Limits on openness in service of other public interests have been
recognized, but sparingly and always with an eye to preserving a strong presumption that justice
should proceed in public view (Dagenais v. Canadian Broadcasting Corp., 1994 CanLII 39 (SCC),
[1994] 3 S.C.R. 835, at p. 878; R. v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442, at paras. 32-39;
Sierra Club, at para. 56). The test for discretionary limits on court openness is directed at

maintaining this presumption while offering sufficient flexibility for courts to protect these other
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public interests where they arise (Mentuck, at para. 33). The parties agree that this is the

appropriate framework of analysis for resolving this appeal.

[31] The parties and the courts below disagree, however, about how this test applies to the
facts of this case and this calls for clarification of certain points of the Sierra Club analysis. Most
~ centrally, there is disagreement about how an important interest in the protection of privacy could
be recognized such that it would justify limits on openness, and in particular when privacy can be a
matter of public concern. The parties bring two settled principles of this Court’s jurisprudence to
bear in support of their respective positions. First, this Court has often observed that privacy isa
fundamental value necessary to the preservation of a free and democratic society (Lavigne v.
Canada (Office of the Commissioner of Official Languages), 2002 SCC 53, [2002] 2 S.C.R. 773, at
para. 25; Dagg v. Canada (Minister of Finance), 1997 CanLII 358 (SCC), [1997] 2 S.C.R. 403, at
paras. 65-66, per La Forest J. (dissenting but not on this point); New Brunswick, at para. 40).
Courts have invoked privacy, in some instances, as the basis for an exception to openness under
the Sierra Club test (see, e.g., R. v. Henry, 2009 BCCA 86,270 B.C.A.C. 5, at paras. 11 and 17). At
the same time, the jurisprudence acknowledges that some degree of privacy loss — resulting in
inconvenience, even in upset or embarrassment — is inherent in any court proceeding open to the
public (New Brunswick, at para. 40). Accordingly, upholding the presumption of openness has
meant recognizing that neither individual sensibilities nor mere personal discomfort associated
with participating in judicial proceedings are likely to justify the exclusion of the public from court
(Attorney General of Nova Scotia v. Maclntyre, 1982 CanLIl 14 (SCC), [1982] 1 S.C.R. 175, at
p. 185; New Brunswick, at para. 41). Determining the role of privacy in the Sierra Club analysis
requires reconciling these two ideas, which is the nub of the disagreement between the parties. The

right of privacy is not absolute; the open court principle is not without exceptions.

[32] For the reasons that follow, I disagree with the Trustees that the ostensibly
unbounded privacy interest they invoke qualifies as an important public interest within the
meaning of Sierra Club. Their broad claim fails to focus on the elements of privacy that are
deserving of public protection in the open court context. That is not to say, however, that privacy

can never ground an exceptional measure such as the sealing orders sought in this case. While the

https:/Aww.canlii.org/en/calsce/doc/2021/2021scc25/202 1sce25. htmi?resultld=1 d87608dceae47d6bbe2a01829254552&searchld=2026-04-09T14:... 20/52




4/9/26, 2:19 PM 2021 SCC 25 (Canlll) | Sherman Estate v. Donovan | CanLll

mere embarrassment caused by the dissemination of personal information through the open court
process does not rise to the level justifying a limit on court openness, circumstances do exist where

an aspect of a person’s private life has a plain public interest dimension.

[33] Personal information disseminated in open court can be more than a source of
discomfort and may result in an affront to a person’s dignity. Insofar as privacy serves to protect
individuals from this affront, it is an important public interest relevant under Sierra Club. Dignity
in this sense is a related but narrower concern than privacy generally; it transcends the interests of
the individual and, like other important public interests, is a matter that concerns the society at
large. A court can make an exception to the open court principle, notwithstanding the strong
presumption in its favour, if the interest in protecting core aspects of individuals’ personal lives
that bear on their dignity is at serious risk by reason of the dissemination of sufficiently sensitive
information. The question is not whether the information is “personal” to the individual concerned,
but whether, because of its highly sensitive character, its dissemination would occasion an affront

to their dignity that society as a whole has a stake in protecting.

[34] This public interest in privacy appropriately focuses the analysis on the impact of the
dissemination of sensitive personal information, rather than the mere fact of this dissemination,
which is frequently risked in court proceedings and is necessary in a system that privileges court
openness. It is a high bar — higher and more precise than the sweeping privacy interest relied
upon here by the Trustees. This public interest will only be seriously at risk where the information
in question strikes at what is sometimes said to be the core identity of the individual concerned:
information so sensitive that its dissemination could be an affront to dignity that the public would

not tolerate, even in service of open proceedings.

[35] I hasten to say that applicants for an order making exception to the open court
principle cannot content themselves with an unsubstantiated claim that this public interest in
dignity is compromised any more than they could by an unsubstantiated claim that their physical
integrity is endangered. Under Sierra Club, the applicant must show on the facts of the case that,

as an important interest, this dignity dimension of their privacy is at “serious risk”. For the
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purposes of the test for discretionary limits on court openness, this requires the applicant to show
that the information in the court file is sufficiently sensitive such that it can be said to strike at the
biographical core of the individual and, in the broader circumstances, that there is a serious risk

that, without an exceptional order, the affected individual will suffer an affront to their dignity.

[36] In the present case, the information in the court files was not of this highly sensitive
character that it could be said to strike at the core identity of the affected persons; the Trustees have
failed to show how the lifting of the sealing orders engages the dignity of the affected individuals. I
am therefore not convinced that the intrusion on their privacy raises a serious risk to an important
public interest as required by Sierra Club. Moreover, as I shall endeavour to explain, there was no
serious risk of physical harm to the affected individuals by lifting the sealing orders. Accordingly,
this is not an appropriate case in which to make sealing orders, or any order limiting access to
these court files. In the circumstances, the admissibility of the Toronto Star’s new evidence is

moot. I propose to dismiss the appeal.

A.  The Test for Discretionary Limits on Court Openness

[37] Court proceedings are presumptively open to the public (Maclntyre, at p. 189; 4.B. v.
Bragg Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at para. 11).

[38] The test for discretionary limits on presumptive court openness has been expressed as
a two-step inquiry involving the necessity and proportionality of the proposed order (Sierra Club,
at para. 53). Upon examination, however, this test rests upon three core prerequisites that a person
seeking such a limit must show. Recasting the test around these three prerequisites, without
altering its essence, helps to clarify the burden on an applicant seeking an exception to the open
court principle. In order to succeed, the person asking a court to exercise discretion in a way that

limits the open court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;
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(2) the order sought is necessary to prevent this serious risk to the identified interest because

reasonably alternative measures will not prevent this risk; and,

(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.

Only where all three of these prerequisites have been met can a discretionary limit on openness —
for example, a sealing order, a publication ban, an order excluding the public from a hearing, or a
redaction order — properly be ordered. This test applies to all discretionary limits on court
openness, subject only to valid legislative enactments (Toronto Star Newspapers Ltd. v. Ontario,

2005 SCC 41, [2005] 2 S.C.R. 188, at paras. 7 and 22).

[39] The discretion is structured and controlled in this way to protect the open court
principle, which is understood to be constitutionalized under the right to freedom of expression at
5. 2(b) of the Charter (New Brunswick, at para. 23). Sustained by freedom of expression, the open
court principle is one of the foundations of a free press given that access to courts is fundamental
to newsgathering. This Court has often highlighted the importance of open judicial proceedings to
maintaining the independence and impartiality of the courts, public confidence and understanding
of their work and ultimately the legitimacy of the process (see, e.g., Vancouver Sun, at
paras. 23-26). In New Brunswick, La Forest J. explained the presumption in favour of court
openness had become ““one of the hallmarks of a democratic society’” (citing Re Southam Inc. and
The Queen (No.1) (1983), 1983 CanLII 1707 (ON CA), 41 O.R. (2d) 113 (C.A.), at p. 119), that “acts
as a guarantee that justice is administered in a non-arbitrary manner, according to the rule of law . . .
thereby fostering public confidence in the integrity of the court system and understanding of the
administration of justice” (para. 22). The centrality of this principle to the court system underlies the
strong presumption — albeit one that is rebuttable — in favour of court openness (para. 40;

Mentuck, at para. 39).

[40] The test ensures that discretionary orders are subject to no lower standard than a
legislative enactment limiting court openness would be (Mentuck, at para. 27; Sierra Club, at

para. 45). To that end, this Court developed a scheme of analysis by analogy to the Oakes test,
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which courts use to understand whether a legislative limit on a right guaranteed under the Charter
is reasonable and demonstrably justified in a free and democratic society (Sierra Club, at para. 40,
citing R. v. Oakes, 1986 CanLII 46 (SCC), [1986] 1 S.C.R. 103; see also Dagenais, at p. 878;

Vancouver Sun, at para. 30).

[41] The recognized scope of what interests might justify a discretionary exception to open
courts has broadened over time. In Dagenais, Lamer C.J. spoke of a requisite risk to the “fairness
of the trial” (p. 878). In Mentuck, lacobucci J. extended this to a risk affecting the “proper
administration of justice” (para. 32). Finally, in Sierra Club, lacobucci J., again writing for a
unanimous Court, restated the test to capture any serious risk to an “important interest, including a
commercial interest, in the context of litigation” (para. 53). He simultaneously clarified that the
important interest must be expressed as a public interest. For example, on the facts of that case, a
harm to a particular business interest would not have been sufficient, but the “general commercial
interest of preserving confidential information” was an important interest because of its public
character (para. 55). This is consistent with the fact that this test was developed in reference to the
Oakes jurisprudence that focuses on the “pressing and substantial” objective of legislation of
general application (Oakes, at pp. 138-39; see also Mentuck, at para. 31). The term “important

interest” therefore captures a broad array of public objectives.

[42] While there is no closed list of important public interests for the purposes of this test,
I share Iacobucci J.’s sense, explained in Sierra Club, that courts must be “cautious” and “alive to
the fundamental importance of the open court rule” even at the earliest stage when they are
identifying important public interests (para. 56). Determining what is an important public interest
can be done in the abstract at the level of general principles that extend beyond the parties to the
particular dispute (para. 55). By contrast, whether that interest is at “serious risk” is a fact-based
finding that, for the judge considering the appropriateness of an order, is necessarily made in
context. In this sense, the identification of, on the one hand, an important interest and, on the other,
the seriousness of the risk to that interest are, theoretically at least, separate and qualitatively
distinct operations. An order may therefore be refused simply because a valid important public

interest is not at serious risk on the facts of a given case or, conversely, that the identified interests,
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regardless of whether they are at serious risk, do not have the requisite important public character

as a matter of general principle.

[43] The test laid out in Sierra Club continues to be an appropriate guide for judicial
discretion in cases like this one. The breadth of the category of “important interest” transcends the
interests of the parties to the dispute and provides significant flexibility to address harm to
fundamental values in our society that unqualified openness could cause (see, e.g., P. M. Perell and
J. W. Morden, The Law of Civil Procedure in Ontario (4th ed. 2020), at para. 3.185; J. Bailey and
J. Burkell, “Revisiting the Open Court Principle in an Era of Online Publication: Questioning
Presumptive Public Access to Parties” and Witnesses’ Personal Information” (2016), 48 Ottawa L.
Rev. 143, at pp. 154-55). At the same time, however, the requirement that a serious risk to an
important interest be demonstrated imposes a meaningful threshold necessary to maintain the
presumption of openness. Were it merely a matter of weighing the benefits of the limit on court
openness against its negative effects, decision-makers confronted with concrete impacts on the
individuals appearing before them may struggle to put adequate weight on the less immediate
negative effects on the open court principle. Such balancing could be evasive of effective appellate
review. To my mind, the structure provided by Dagenais, Mentuck, and Sierra Club remains

appropriate and should be affirmed.

[44] Finally, I recall that the open court principle is engaged by all judicial proceedings,
whatever their nature (Maclntyre at pp. 185-86; Vancouver Sun, at para. 31). To the extent the
Trustees suggested, in their arguments about the negative effects of the sealing orders, that probate
in Ontario does not engage the open court principle or that the openness of these proceedings has
no public value, I disagree. The certificates the Trustees sought from the court are issued under the
seal of that court, thereby bearing the imprimatur of the court’s authority. The court’s decision,
even if rendered in a non-contentious setting, will have an impact on third parties, for example by
establishing the testamentary paper that constitutes a valid will (see Otis v. Otis (2004), 7 E.T.R.
(3d) 221 (Ont. S.C.), at paras. 23-24). Contrary to what the Trustees argue, the matters in a probate
file are not quintessentially private or fundamentally administrative. Obtaining a certificate of

appointment of estate trustee in Ontario is a court proceeding and the fundamental rationale for
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openness — discouraging mischief and ensuring confidence in the administration of justice
through transparency — applies to probate proceedings and thus to the transfer of property under

court authority and other matters affected by that court action.

[45] It is true that other non-probate estate planning mechanisms may allo§v for the transfer
of wealth outside the ordinary avenues of testate or intestate succession — that is the case, for
instance, for certain insurance and pension benefits, and for certain property held in co—ownership.
But this does not change the necessarily open court character of probate proceedings. That non-
probate transfers keep certain information related to the administration of an estate out of public
view does not mean that the Trustees here, by seeking certificates from the court, somehow do not
engage this principle. The Trustees seek the benefits that flow from the public judicial probate
process: transparency ensures that the probate court’s authority is administered fairly and
efficiently (Vancouver Sun, at para. 25; New Brunswick, at para. 22). The strong presumption in
favour of openness plainly applies to probate proceedings and the Trustees must satisfy the test for

discretionary limits on court openness.

B. The Public Importance of Privacy

[46] As mentioned, I disagree with the Trustees that an unbounded interest in privacy
qualifies as an important public interest under the test for discretionary limits on court openness.
Yet in some of its manifestations, privacy does have social importance beyond the person most
immediately concerned. On that basis, it cannot be excluded as an interest that could justify, in the
right circumstances, a limit to court openness. Indeed, the public importance of privacy has been
recognized by this Court in various settings, and this sheds light on why the narrower aspect of

privacy related to the protection of dignity is an important public interest.

[47] I respectfully disagree with the manner in which the Court of Appeal disposed of the
claim by the Trustees that there is a serious risk to the interest in protecting personal privacy in this
case. For the appellate judges, the privacy concerns raised by the Trustees amounted to “[p]ersonal

concerns” which cannot, “without more”, satisfy the requirement from Sierra Club that an
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important interest be framed as a public interest (para. 10). The Court of Appeal in our case relied,
at para. 10, on H. (M.E.) v. Williams, 2012 ONCA 35, 108 O.R. (3d) 321, in which it was held that
“[p]urely personal interests cannot justify non-publication or sealing orders” (para. 25). Citing as
authority judgments of this Court in Maclntyre and Sierra Club, the court continued by observing
that “personal concerns of a litigant, including concerns about the very real emotional distress and
embarrassment that can be occasioned to litigants when justice is done in public, will not, standing
alone, satisfy the necessity branch of the test” (para. 25). Respectfully stated, the emphasis that the
Court of Appeal placed on personal concerns as a means of deciding that the sealing orders failed
to meet the necessity requirement in this case and in Williams is, I think, mistaken. Personal
concerns that relate to aspects of the privacy of an individual who is before the courts can coincide

with a public interest in confidentiality.

[48] Like the Court of Appeal, I do agree with the view expressed particularly in the
pre-Charter case of MacIntyre, that where court openness results in an intrusion on privacy which
disturbs the “sensibilities of the individuals involved” (p. 185), that concern is generally
insufficient to justify a sealing or like order and does not amount to an important public interest
under Sierra Club. But I disagree with the Court of Appeal in this case and in Williams that this is
because the intrusion only occasions “personal concerns”. Certain personal concerns — even
“without more” — can coincide with important public interests within the meaning of Sierra Club.
To invoke the expression of Binnie J. in FN. (Re), 2000 SCC 35, [2000] 1 S.C.R. 880, at para. 10,
there is a “public interest in confidentiality” that is felt, first and foremost, by the person involved
and is most certainly a personal concern. Even in Williams, the Court of Appeal was careful to note
that where, without privacy protection, an individual would face “a substantial risk of serious
debilitating emotional . . . harm”, an exception to openness should be available (paras. 29-30). The
means of discerning whether a privacy interest reflects a “public interest in confidentiality” is
therefore not whether the interest reflects or is rooted in “personal concerns” for the privacy of the
individuals involved. Some personal concerns relating to privacy overlap with public interests in
confidentiality. These interests in privacy can be, in my view, important public interests within the

meaning of Sierra Club. It is true that an individual’s privacy is pre-eminently important to that
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individual. But this Court has also long recognized that the protection of privacy is, in a variety of

settings, in the interest of society as a whole.

[49] The proposition that privacy is important, not only to the affected individual but to
our society, has deep roots in the jurisprudence of this Court outside the context of the test for
discretionary limits on court openness. This background helps explain why privacy cannot be
rejected as a mere personal concern. However, the key differences in these contexts are such that
the public importance of privacy cannot be transposed to open courts without adaptation. Only

specific aspects of privacy interests can qualify as important public interests under Sierra Club.

[50] In the context of s. 8 of the Charter and public sector privacy legislation, La Forest J.
cited American privacy scholar Alan F. Westin for the proposition that privacy is a fundamental
value of the modern state, first in R. v. Dyment, 1988 CanLII 10 (SCC), {1988] 2 S.C.R. 417, at
pp. 427-28 (concurring), and then in Dagg, at para. 65 (dissenting but not on this point). In the
latter case, La Forest J. wrote: “The protection of privacy is a fundamental value in modern,
democratic states. An expression of an individual’s unique personality or personhood, privacy is
grounded on physical and moral autonomy — the freedom to engage in one’s own thoughts,
actions and decisions” (para. 65 (citations omitted)). That statement was endorsed unanimously by

this Court in Lavigne, at para. 25.

[51] Further, in Alberta (Information and Privacy Commissioner) v. United Food and
Commercial Workers, Local 401, 2013 SCC 62, [2013] 3 S.C.R. 733 (“UFCW”), decided in the
context of a statute regulating the use of information by organizations, the objective of providing
an individual with some control over their information was recognized as “intimately connected to
individual autonomy, dignity and privacy, self-evidently significant social values” (para. 24). The
importance of privacy, its “quasi-constitutional status” and its role in protecting moral autonomy
continues to find expression in our recent jurisprudence (see, e.g., Lavigne, at para. 24; Bragg, at
para. 18, per Abella J., citing Toronto Star Newspaper Ltd. v. R., 2012 ONCJ 27, 289 C.C.C. (3d)
549, at paras. 40-41 and 44; Douez v. Facebook, Inc., 2017 SCC 33, [2017] 1 S.C.R. 751, at

para. 59). In Douez, Karakatsanis, Wagner (as he then was) and Gascon JJ. underscored this same
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point, adding that “the growth of the Internet, virtually timeless with pervasive reach, has
exacerbated the potential harm that may flow from incursions to a person’s privacy interests”

(para. 59).

[52] Privacy as a public interest is underlined by specific aspects of privacy protection
present in legislation at the federal and provincial levels (see, e.g., Privacy Act, R.S.C. 1985,
c. P-21; Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5
(“PIPEDA”); Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c. F.31; Charter

3
of Human Rights and Freedoms, CQLR, c. C-12, s. 5; Civil Code of Québec, arts. 35 to 41).2

Further, in assessing the constitutionality of a legislative exception to the open court principle, this
Court has recognized that the protection of individual privacy can be a pressing and substantial
objective (Edmonton Journal, at p. 1345, per Cory I.; see also the concurring reasons of Wilson J.,
at p. 1354, in which “the public interest in protecting the privacy of litigants generally in
matrimonial cases against the public interest in an open court process” was explicitly noted). There
is also continued support for the social and public importance of individual privacy in the
academic literature (see, e.g., A. J. Cockfield, “Protecting the Social Value of Privacy in the
Context of State Investigations Using New Technologies” (2007), 40 U.B.C. L. Rev. 41, at p. 41;
K. Hughes, “A Behavioural Understanding of Privacy and its Implications for Privacy Law”
(2012), 75 Mod. L. Rev. 806, at p. 823; P. Gewirtz, “Privacy and Speech” (2001), Sup. Ct. Rev. 139,
at p. 139). It is therefore inappropriate, in my respectful view, to dismiss the public interest in
protecting privacy as merely a personal concern. This does not mean, however, that privacy

generally is an important public interest in the context of limits on court openness.

[53] The fact that the case before the application judge concerned individuals who were
advancing their own privacy interests, which were undeniably important to them as individuals,
does not mean that there is no public interest at stake. In FN. (Re), this was the personal interest
that young offenders had in remaining anonymous in court proceedings as a means of encouraging
their personal rehabilitation (para. 11). All of society had a stake, according to Binnie J., in the
young person’s personal prospect for rehabilitation. This same idea from FN. (Re) was cited in
support of finding the interest in Sierra Club to be a public interest. That interest, rooted first in an
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agreement of personal concern to the contracting parties involved, was a private matter that
evinced, alongside its personal interest to the parties, a “public interest in conﬁdentiélity”
(Sierra Club, at para. 55). Similarly, while the Trustees have a personal interest in preserving their
privacy, this does not mean that the public has no stake in this same interest because — as this
Court has made clear — it is related to moral autonomy and dignity which are pressing and

substantial concerns.

[54] In this appeal, the Toronto Star suggests that legitimate privacy concerns would be
effectively protected by a discretionary order where there is “something more” to elevate them
beyond personal concerns and sensibilities (R.F., at para. 73). The Income Security Advocacy
Centre, by way of example, submits that privacy serves the public interests of preventing harm and
of ensuring individuals are not dissuaded from accessing the courts. I agree that these concepts are
related, but in my view care must be taken not to conflate the public importance of privacy with
that of other interests; aspects of privacy, such as dignity, may constitute important public interests
in and of themselves. A risk to personal privacy may be tied to a risk to psychological harm, as it
was in Bragg (para. 14; see also J. Rossiter, Law of Publication Bans, Private Hearings, and
Sealing Orders (loose-leaf), s. 2.4.1). But concerns for privacy may not always coincide with a
desire to avoid psychological harm, and may focus instead, for example, on protecting one’s
professional standing (see, e.g., R. v. Paterson (1998), 1998 CanLlI 14969 (BC CA), 102 B.C.A.C.
200, at paras. 76, 78 and 87-88). Similarly, there may be circumstances where the prospect of
surrendering the personal information necessary to pursue a legal claim may deter an individual
from bringing that claim (see S. v. Lamontagne, 2020 QCCA 663, at paras. 34-35 (CanLII)). In the
same way, the prospect of surrendering sensitive commercial information would have impaired the
conduct of the party’s defence in Sierra Club (at para. 71), or could pressure an individual into
settling a dispute prematurely (K. Eltis, Courts, Litigants and the Digital Age (2nd ed. 2016), at
p. 86). But this does not necessarily mean that a public interest in privacy is wholly subsumed by
such concerns. I note, for example, that access to justice concerns do not apply where the privacy
interest to be protected is that of a third party to the litigation, such as a witness, whose access to
the courts is not at stake and who has no choice available to terminate the litigation and avoid any

privacy impacts (see, e.g., Himel v. Greenberg, 2010 ONSC 2325, 93 R.F.L. (6th) 357, at para. 58;
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see also Rossiter, s. 2.4.2(2)). In any event, the recognition of these related and valid important
public interests does not answer the question as to whether aspects of privacy in and of themselves
are important public interests and does not diminish the distinctive public character of privacy,

considered above.

[55] Indeed, the specific harms to privacy occasioned by open courts have not gone
unnoticed nor been discounted as merely personal concerns. Courts have exercised their discretion
to limit court openness in order to protect personal information from publicity, including to prevent
the disclosure of sexual orientation (see, e.g., Paferson, at paras. 76, 78 and 87-88), HIV status
(see, e.g., A.B. v. Canada (Citizenship and Immigration), 2017 FC 629, at para. 9 (CanLIl)), and a
history of substance abuse and criminality (see, e.g., R. v. Pickton, 2010 BCSC 1198, at paras. 11
and 20 (CanLlII)). This need to reconcile the public interest in privacy with the open court principle
has been highlighted by this Court (see, e.g., Edmonton Journal, at p. 1353, per Wilson J.). Writing
extra-judicially, McLachlin C.J. explained that “[i]f we are serious about peoples’ private lives, we
must preserve a modicum of privacy. Equally, if we are serious about our justice system, we must
have open courts. The question is how to reconcile these dual imperatives in a fair and principled
way” (“Courts, Transparency and Public Confidence — To the Better Administration of Justice”
(2003), 8 Deakin L. Rev. 1, at p. 4). In seeking that reconciliation, the question becomes whether
the relevant dimension of privacy amounts to an important public interest that, when seriously at

risk, would justify rebutting the strong presumption favouring open courts.

C.  The Important Public Interest in Privacy Bears on the Protection of Individual Dignity

[56] While the public importance of privacy has clearly been recognized by this Court in
various settings, caution is required in deploying this concept in the test for discretionary limits on
court openness. It is a matter of settled law that open court proceedings by their nature can be a
source of discomfort and embarrassment and these intrusions on privacy are generally seen as of
insufficient importance to overcome the presumption of openness. The Toronto Star has raised the
concern that recognizing privacy as an important public interest will lower the burden for

applicants because the privacy of litigants will, in some respects, always be at risk in court
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proceedings. I agree that the requirement to show a serious risk to an important interest is a key
threshold component of the analysis that must be preserved in order to protect the open court
principle. The recognition of a public interest in privacy could threaten the strong presumption of

openness if privacy is cast too broadly without a view to its public character.

[57] Privacy poses challenges in the test for discretionary limits on court openness
because of the necessary dissemination of information that openness implies. It bears recalling that
when Dickson J., as he then was, wrote in Maclntyre that “covertness is the exception and
openness the rule”, he was explicitly treating a privacy argument, returning to and dismissing the

view, urged many times before, “that the ‘privacy’ of litigants requires that the public be excluded

from court proceedings” (p. 185 (emphasis added)). Dickson J. rejected the view that personal
privacy concerns require closed courtroom doors, explaining that “[a]s a general rule the
sensibilities of the individuals involved are no basis for exclusion of the public from judicial

proceedings” (ibid.).

[58] Though writing before Dagenais, and therefore not commenting on the specific steps
of the analysis as we now understand them, to my mind, Dickson J. was right to recognize that the
open court principle brings necessary limits to the right to privacy. While individuals may have an
expectation that information about them will not be revealed in judicial proceedings, the open
court principle stands presumptively in opposition to that expectation. For example, in Lac
d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51,[2001] 2 S.C.R. 743, LeBel J.
held that “a party who institutes a legal proceeding waives his or her right to privacy, at least in
part” (para. 42). Maclntyre and cases like it recognize — in stating that openness is the rule and
covertness the exception — that the right to privacy, however defined, in some measure gives way
to the open court ideal. I share the view that the open court principle presumes that this limit on the

right to privacy is justified.

[59] The Toronto Star is therefore right to say that the privacy of individuals will very
often be at some risk in court proceedings. Disputes between and concerning individuals that play

out in open court necessarily reveal information that may have otherwise remained out of public
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view. Indeed, much like the Court of Appeal in this case, courts have explicitly adverted to this
concern when concluding that mere inconvenience is insufficient to cross the initial threshold of
the test (see, e.g., 3834310 Canada inc. v. Chamberland, 2004 CanLIl 4122 (Que. C.A.), at
para. 30). Saying that any impact on individual privacy is sufficient to establish a serious risk to an
important public interest for the purposes of the test for discretionary limits on court openness
could render this initial requirement moot. Many cases would turn on the balancing at the
proportionality stage. Such a development would amount to a departure from Sierra Club, which is

the appropriate framework and one which must be preserved.

[60] Further, recognizing an important interest in privacy generally could prove to be too
open-ended and difficult to apply. Privacy is a complex and contextual concept (Dagg, at para. 67;
see also B. Mclsaac, K. Klein and S. Brown, The Law of Privacy in Canada (loose-leaf), vol. 1, at
pp. 1-4; D. J. Solove, “Conceptualizing Privacy” (2002), 90 Cal. L. Rev. 1087, at p. 1090). Indeed,
this Court has described the nature of limits of privacy as being in a state of “theoretical disarray”
(R. v. Spencer, 2014 SCC 43, [2014] 2 S.C.R. 212, at para. 35). Much turns on the context in which
privacy is invoked. I agree with the Toronto Star that a bald recognition of privacy as an important
interest in the context of the test for discretionary limits on court openness, as the Trustees advance
here, would invite considerable confusion. It would be difficult for courts to measure a serious risk

to such an interest because of its multi-faceted nature.

[61] While I acknowledge these concerns have merit, I disagree that they require that
privacy never be considered in determining whether there is a serious risk to an important public
interest. I reach this conclusion for two reasons. First, the problem of privacy’s complexity can be
attenuated by focusing on the purpose underlying the public protection of privacy as it is relevant
to the judicial process, in order to fix precisely on that aspect which transcends the interests of the
parties in this context. That narrower dimension of privacy is the protection of dignity, an
important public interest that can be threatened by open courts. Indeed, rather than attempting to
apply a single unwieldy concept of privacy in all contexts, this Court has generally fixed on more

specific privacy interests tailored to the particular situation (Spencer, at para. 35;
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Edmonton Journal, at p. 1362, per Wilson J.). That is what must be done here, with a view to

identifying the public aspect of privacy that openness might inappropriately undermine.

[62] Second, I recall that in order to pass the first stage of the analysis one must not simply
invoke an important interest, but must also overcome the presumption of openness by showing a
serious risk to this interest. The burden of showing a risk to such an interest on the facts of a given
case constitutes the true initial threshold on the person seeking to restrict openness. It is never
sufficient to plead a recognized important public interest on its own. The demonstration of a
serious risk to this interest is still required. What is important is that the interest be accurately
defined to capture only those aspects of privacy that engage legitimate public objectives such that
showing a serious risk to that interest remains a high bar. In this way, courts can effectively

maintain the guarantee of presumptive openness.

[63] Specifically, in order to preserve the integrity of the open court principle, an
important public interest concerned with the protection of dignity should be understood to be
seriously at risk only in limited cases. Nothing here displaces the principle that covertness in court
proceedings must be exceptional. Neither the sensibilities of individuals nor the fact that openness
is disadvantageous, embarrassing or distressing to certain individuals will generally on their own
warrant interference with court openness (Maclntyre, at p. 185; New Brunswick, at para. 40;
Williams, at para. 30; Coltsfoot Publishing Ltd. v. Foster-Jacques, 2012 NSCA 83, 320 N.S.R. (2d)
166, at para. 97). These principles do not preclude recognizing the public character of a privacy
interest as important when it is related to the protection of dignity. They merely require that a
serious risk be shown to exist in respect of this interest in order to justify, exceptionally, a limit on
openness, as is the case with any important public interest under Sierra Club. As Professors
Sylvette Guillemard and Séverine Menétrey explain, [TRANSLATION] “[t]he confidentiality of the
proceedings may be justified, in particular, in order to protect the parties’ privacy . . . . However,
the jurisprudence indicates that embarrassment or shame is not a sufficient reason to order that
proceedings be held in camera or to impose a publication ban” (Comprendre la procédure civile

québécoise (2nd ed. 2017), at p. 57).
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[64] How should the privacy interest at issue be understood as raising an important public
interest relevant to the test for discretionary limits on court openness in this context? It is helpful to
recall that the orders below were sought to limit access to documents and information in the court
files. The Trustees’ argument on this point focused squarely on the risk of immediate and
widespread dissemination of the personally identifying and other sensitive information contained
in the sealed materials by the Toronto Star. The Trustees submit that this dissemination would
constitute an unwarranted intrusion into the privacy of the affected individuals beyond the upset

they have already suffered as a result of the publicity associated with the death of the Shermans.

[65] In my view, there is value in leaving individuals free to restrict when, how and to
what extent highly sensitive information about them is communicated to others in the public
sphere, because choosing how we present ourselves in public preserves our moral autonomy and
dignity as individuals. This Court has had occasion to underscore the connection between the
privacy interest engaged by open courts and the protection of dignity specifically. For example, in
Edmonton Journal, Wilson J. noted that the impugned provision which would limit publication
about matrimonial proceedings addressed “a somewhat different aspect of privacy, one more
closely related to the protection of one’s dignity . . . namely the personal anguish and loss of
dignity that may result from having embarrassing details of one’s private life printed in the
newspapers” (pp. 1363-64). In Bragg, as a further example, the protection of a young person’s
ability to control sensitive information was said to foster respect for “dignity, personal integrity

and autonomy” (para. 18, citing Toronto Star Newspaper Ltd., at para. 44).

[66] Consistent with this jurisprudence, I note by way of example that the Quebec
legislature expressly highlighted the preservation of dignity when the Sierra Club test was codified
in the Code of Civil Procedure, CQLR, c. C-25.01 (“C.C.P”), art. 12 (see also Ministére de la
Justice, Commentaires de la ministre de la Justice: Code de procédure civile, chapitre C-25.01
(2015), art. 12). Under art. 12 C.C.P, a discretionary exception to the open court principle can be
made by the court if “public order, in particular the preservation of the dignity of the persons

involved or the protection of substantial and legitimate interests”, requires it.
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[67] The concept of public order evidences flexibility analogous to the concept of an
important public interest under Sierra Club yet it recalls that the interest invoked transcends, in
importance and consequence, the purely subjective sensibilities of the persons affected. Like the
“important public interest” that must be at serious risk to justify the sealing orders in the present
appeal, public order encompasses a wide array of general principles and imperative norms
identified by a legislature and the courts as fundamental to a given society (see Goulet v.
Transamerica Life Insurance Co. of Canada, 2002 SCC 21, [2002] 1 S.C.R. 719, at paras. 42-44,
citing Godbout v. Longueuil (Ville de), 1995 CanLII 4750 (QC CA), [1995] R.J.Q. 2561 (C.A.), at
p. 2570, aff’d 1997 CanLII 335 (SCC), [1997] 3 S.C.R. 844). As one Quebec judge wrote,
referring to Sierra Club prior to the enactment of art. 12 C.C.P, the interest must be understood as
defined [TRANSLATION] “in terms of a public interest in confidentiality” (see 3834310 Canada inc.,
at para. 24, per Gendreau J.A. for the Court of appeal). From among the various considerations that
make up the concept of public order and other legitimate interests to which art. 12 C.C.P. alludes, it
is significant that dignity, and not an untailored reference to either privacy, harm or access to
justice, was given pride of place. Indeed, it is that narrow aspect of privacy considered to be a
fundamental right that courts had fixed upon before the enactment of art. 12 C.CP —
[TRANSLATION] “what is part of one’s personal life, in short, what constitutes a minimum personal
sphere” (Godbout, at p. 2569, per Baudouin J.A; see also 4. v. B., 1990 CanLII 3132 (Que. C.A.),

at para. 20, per Rothman J.A.).

[68] The “preservation of the dignity of the persons involved” is now consecrated as the
archetypal public order interest in art. 12 C.C.P. It is the exemplar of the Sierra Club important
public interest in confidentiality that stands as justification for an exception to openness
(S. Rochette and J.-F. Coté, “Article 12, in L. Chamberland, ed., Le grand collectif: Code de
procédure civile — Commentaires et annotations (5th ed. 2020), vol. 1, at p. 102; D. Ferland and
B. Emery, Précis de procédure civile du Québec (6th ed. 2020), vol. 1, at para. 1-111). Dignity
gives concrete expression to this public order interest because all of society has a stake in its
preservation, notwithstanding its personal connections to the individuals concerned. This
codification of Sierra Club’s notion of important public interest highlights the superordinate

importance of human dignity and the appropriateness of limiting court openness on this basis as
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against an overbroad understanding of privacy that might be otherwise unsuitable to the open court

context.

[69] Consistent with this idea, understanding privacy as predicated on dignity has been
advanced as useful in connection with challenges brought by digital communications (K. Eltis,
“The Judicial System in the Digital Age: Revisiting the Relationship between Privacy and

Accessibility in the Cyber Context” (2011), 56 McGill L.J. 289, at p. 314).

[70] It is also significant, in my view, that the application judge in this case explicitly
recognized, in response to the relevant arguments from the Trustees, an interest in “protecting the
privacy and dignity, of victims of crime and their loved ones” (para. 23 (emphasis added)). This
elucidates that the central concern for the affected individuals on this point is not merely protecting
their privacy for its own sake but privacy where it coincides with the public character of the

dignity interests of these individuals.

[71] Violations of privacy that cause a loss of control over fundamental personal
information about oneself are damaging to dignity because they erode one’s ability to present
aspects of oneself to others in a selective manner (D. Matheson, “Dignity and Selective Self-
Presentation”, in I. Kerr, V. Steeves and C. Lucock, eds., Lessons from the Identity Trail:
Anonymity, Privacy and Identity in a Networked Society (2009), 319, at pp. 327-28; L. M. Austin,
“Re-reading Westin” (2019), 20 Theor. Ing. L. 53, at pp. 66-68; Eltis (2016), at p. 13). Dignity,
used in this context, is a social concept that involves presenting core aspects of oneself to others in
a considered and controlled manner (see generally Matheson, at pp. 327-28; Austin, at pp. 66-68).
Dignity is eroded where individuals lose control over this core identity-giving information about
themselves, because a highly sensitive aspect of who they are that they did not consciously decide
to share is now available to others and may shape how they are seen in public. This was even
alluded to by La Forest J., dissenting but not on this point, in Dagg, where he referred to privacy as

“[a]n expression of an individual’s unique personality or personhood” (para. 65).
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[72] Where dignity is impaired, the impact on the individual is not theoretical but could
engender real human consequences, including psychological distress (see generally Bragg, at
para. 23). La Forest J., concurring, observed in Dyment that privacy is essential to the well-being
of individuals (p. 427). Viewed in this way, a privacy interest, where it shields the core information
associated with dignity necessary to individual well-being, begins to look much like the physical
safety interest also raised in this case, the important and public nature of which is neither debated,
nor, in my view, seriously debatable. The administration of justice suffers when the operation of
courts threatens physical well-being because a responsible court system is attuned to the physical
harm it inflicts on individuals and works to avoid such effects. Similarly, in my view, a responsible
court must be attuned and responsive to the harm it causes to other core elements of individual
well-being, including individual dignity. This parallel helps to understand dignity as a more limited

dimension of privacy relevant as an important public interest in the open court context.

[73] I am accordingly of the view that protecting individuals from the threat to their
dignity that arises when information revealing core aspects of their private lives is disseminated

through open court proceedings is an important public interest for the purposes of the test.

[74] Focusing on the underlying value of privacy in protecting individual dignity from the
exposure of private information in open court overcomes the criticisms that privacy will always be
at risk in open court proceedings and is theoretically complex. Openness brings intrusions on
personal privacy in virtually all cases, but dignity as a public interest in protecting an individual’s
core sensibility is more rarely in play. Specifically, and consistent with the cautious approach to the
recognition of important public interests, this privacy interest, while determined in reference to the
broader factual setting, will be at serious risk only where the sensitivity of the information strikes

at the subject’s more intimate self.

[75] If the interest is ultimately about safeguarding a person’s dignity, that interest will be
undermined when the information reveals something sensitive about them as an individual, as
opposed to generic information that reveals little if anything about who they are as a person.

Therefore the information that will be revealed by court openness must consist of intimate or
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personal details about an individual — what this Court has described in its jurisprudence on s. 8 of
the Charter as the “biographical core” — if a serious risk to an important public interest is to be
recognized in this context (R. v. Plant, 1993 CanLII 70 (SCC), [1993] 3 S.C.R. 281, at p. 293; R. v.
Tessling, 2004 SCC 67, [2004] 3 S.C.R. 432, at para. 60; R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R.
34, at para. 46). Dignity transcends personal inconvenience by reason of the highly sensitive nature
of the information that might be revealed. This Court in Cole drew a similar line between the
sensitivity of personal information and the public interest in protecting that information in
reference to the biographical core. It held that “reasonable and informed Canadians” would be
more willing to recognize the existence of a privacy interest where the relevant information cuts to
the “biographical core” or, “[pJut another way, the more personal and confidential the information”
(para. 46). The presumption of openness means that mere discomfort associated with lesser
intrusions of privacy will generally be tolerated. But there is a public interest in ensuring that
openness does not unduly entail the dissemination of this core information that threatens dignity —

even if it is “personal” to the affected person.

[76] The test for discretionary limits on court openness imposes on the applicant the
burden to show that the important public interest is at serious risk. Recognizing that privacy,
understood in reference to dignity, is only at serious risk where the information in the court file is
sufficiently sensitive erects a threshold consistent with the presumption of openness. This
threshold is fact specific. It addresses the concern, noted above, that personal information can
frequently be found in court files and yet finding this sufficient to pass the serious risk threshold in
every case would undermine the structure of the test. By requiring the applicant to demonstrate the
sensitivity of the information as a necessary condition to the finding of a serious risk to this
interest, the scope of the interest is limited to only those cases where the rationale for not revealing
core aspects of a person’s private life, namely protecting individual dignity, is most actively

engaged.

[77] There is no need here to provide an exhaustive catalogue of the range of sensitive
personal information that, if exposed, could give rise to a serious risk. It is enough to say that

courts have demonstrated a willingness to recognize the sensitivity of information related to
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stigmatized medical conditions (see, e.g., 4.B., at para. 9), stigmatized work (see, e.g., Work Safe
Twerk Safe v. Her Majesty the Queen in Right of Ontario, 2021 ONSC 1100, at para. 28 (CanLII)),
sexual orientation (see, e.g., Paterson, at paras. 76, 78 and 87-88), and subjection to sexual assault
or harassment (see, e.g., Fedeli v. Brown, 2020 ONSC 994, at para. 9 (CanLII)). I would also note
the submission of the intervener the Income Security Advocacy Centre, that detailed information
about family structure and work history could in some circumstances constitute sensitive
information. The question in every case is whether the information reveals something intimate and

personal about the individual, their lifestyle or their experiences.

[78] I pause here to note that I refer to cases on s. 8 of the Charter above for the limited
purpose of providing insight into types of information that are more or less personal and therefore
deserving of public protection. If the impact on dignity as a result of disclosure is to be accurately
measured, it is critical that the analysis differentiate between information in this way. Helpfully,
one factor in determining whether an applicant’s subjective expectation of privacy is objectively
reasonable in the s. 8 jurisprudence focuses on the degree to which information is private (see, €.g.,
R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608, at para. 31; Cole, at paras. 44-46). But while
these decisions may assist for this limited purpose, this is not to say that the remainder of the s. 8
analysis has any relevance to the application of the test for discretionary limits on court openness.
For example, asking what the Trustees’ reasonable expectation of privacy was here could invite a
circular analysis of whether they reasonably expected their court files to be open to the public or
whether they reasonably expected to be successful in having them sealed. Therefore, it is only for

the limited purpose described above that the s. 8 jurisprudence is useful.

[79] In cases where the information is sufficiently sensitive to strike at an individual’s
biographical core, a court must then ask whether a serious risk to the interest is made out in the full
factual context of the case. While this is obviously a fact-specific determination, some general

observations may be made here to guide this assessment.

[80] I note that the seriousness of the risk may be affected by the extent to which

information would be disseminated without an exception to the open court principle. If the
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applicant raises a risk that the personal information will come to be known by a large segment of
the public in the absence of an order, this is a plainly more serious risk than if the result will be that
a handful of people become aware of the same information, all else being equal. In the past, the
requirement that one be physically present to acquire information in open court or from a court
record meant that information was, to some extent, protected because it was “practically obscure”
(D. S. Ardia, “Privacy and Court Records: Online Access and the Loss of Practical Obscurity”
(2017), 4 U. Ill. L. Rev. 1385, at p. 1396). However, today, courts should be sensitive to the
information technology context, which has increased the ease with which information can be
communicated and cross-referenced (see Bailey and Burkell, at pp. 169-70; Ardia, at pp. 1450-51).
In this context, it may well be difficult for courts to be sure that information will not be broadly

disseminated in the absence of an order.

[81] It will be appropriate, of course, to consider the extent to which information is already
in the public domain. If court openness will simply make available what is already broadly and
easily accessible, it will be difficult to show that revealing the information in open court will
actually result in a meaningful loss of that aspect of privacy relating to the dignity interest to which
I refer here. However, just because information is already accessible to some segment of the public
does not mean that making it available through the court process will not exacerbate the risk to
privacy. Privacy is not a binary concept, that is, information is not simply either private or public,
especially because, by reason of technology in particular, absolute confidentiality is best thought of
as elusive (see generally R. v. Quesnelle, 2014 SCC 46, [2014] 2 S.C.R. 390, at para. 37; UFCW, at
para. 27). The fact that certain information is already available somewhere in the public sphere
does not preclude further harm to the privacy interest by additional dissemination, particularly if
the feared dissemination of highly sensitive information is broader or more easily accessible (see
generally Solove, at p. 1152; Ardia, at p. 1393-94; E. Paton-Simpson, “Privacy and the Reasonable
Paranoid: The Protection of Privacy in Public Places” (2000), 50 U.T'L.J. 305, at p. 346).

[82] Further, the seriousness of the risk is also affected by the probability that the
dissemination the applicant suggests will occur actually occurs. I hasten to say that implicit in the

notion of risk is that the applicant need not establish that the feared dissemination will certainly
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occur. However, the risk to the privacy interest related to the protection of dignity will be more
serious the more likely it is that the information will be disseminated. While decided in a different
context, this Court has held that the magnitude of risk is a product of both the gravity of the feared
harm and its probability (R. v. Mabior, 2012 SCC 47, [2012] 2 S.C.R. 584, at para. §6).

[83] That said, the likelihood that an individual’s highly sensitive personal information
will be disseminated in the absence of privacy protection will be difficult to quantify precisely. It is
best to note as well that probability in this context need not be identified in mathematical or
numerical terms. Rather, courts may merely discern probability in light of the totality of the

circumstances and balance this one factor alongside other relevant factors.

[84] Finally, and as discussed above, individual sensitivities alone, even if they can be
notionally associated with “privacy”, are generally insufficient to justify a restriction on court
openness where they do not rise above those inconveniences and discomforts that are inherent to
court openness (Maclntyre, at p. 185). An applicant will only be able to establish that the risk is
sufficient to justify a limit on openness in exceptional cases, where the threatened loss of control
over information about oneself is so fundamental that it strikes meaningfully at individual dignity.
These circumstances engage “social values of superordinate importance” beyond the more
ordinary intrusions inherent to participating in the judicial process that Dickson J. acknowledged

could justify curtailing public openness (pp. 186-87).

[85] To summarize, the important public interest in privacy, as understood in the context of
the limits on court openness, is aimed at allowing individuals to preserve control over their core
identity in the public sphere to the extent necessary to preserve their dignity. The public has a stake
in openness, to be sure, but it also has an interest in the preservation of dignity: the administration
of justice requires that where dignity is threatened in this way, measures be taken to accommodate
this privacy concern. Although measured by reference to the facts of each case, the risk to this
interest will be serious only where the information that would be disseminated as a result of court
openness is sufficiently sensitive such that openness can be shown to meaningfully strike at the

individual’s biographical core in a manner that threatens their integrity. Recognizing this interest is

https://www.caniii.org/en/ca/scc/doc/2021/2021scc25/2021scc25. htmi?resultld=1d87608dceaed 7d6bbe2a01 8292545528&searchld=2026-04-09T14:... 42052



4/9/26, 2:19 PM 2021 SCC 25 (CanLll} | Sherman Estate v. Donovan | CanLll
consistent with this Court’s emphasis on the importance of privacy and the underlying value of

individual dignity, but is also tailored to preserve the strong presumption of openness.

D.  The Trustees Have Failed to Establish a Serious Risk to an Important Public Interest

[86] As Sierra Club made plain, a discretionary order limiting court openness can only be
made where there is a serious risk to an important public interest. The arguments on this appeal
concerned whether privacy is an important public interest and whether the facts here disclose the
existence of serious risks to privacy and safety. While the broad privacy interest invoked by the
Trustees cannot be relied on to justify a limit on openness, the narrower concept of privacy
understood in relation to dignity is an important public interest for the purposes of the test. I also
recognize that a risk to physical safety is an important public interest, a point on which there is no
dispute here. Accordingly, the relevant question at the first step is whether there is a serious risk to
one or both of these interests. For reasons that follow, the Trustees have failed to establish a serious
risk to either. This alone is sufficient to conclude that the sealing orders should not have been

issued.

(1)___The Risk to Privacy Alleged in this Case Is Not Serious

[87] As 1 have said, the important public interest in privacy must be understood as one
tailored to the protection of individual dignity and not the broadly defined interest the Trustees
have asked this Court to recognize. In order to establish a serious risk to this interest, the
information in the court files about which the Trustees are concerned must be sufficiently sensitive
in that it strikes at the biographical core of the affected individuals. If it is not, there is no serious
risk that would justify an exception to openness. If it is, the question becomes whether a serious

risk is made out in light of the facts of this case.

[88] The application judge never explicitly identified a serious risk to the privacy interest
he identified but, to the extent he implicitly reached this conclusion, I respectfully do not share his

view. His finding was limited to the observation that “[t]he degree of intrusion on that privacy and
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dignity [i.e., that of the victims and their loved ones] has already been extreme and, I am sure,
excruciating” (para. 23). But the intense scrutiny faced by the Shermans up to the time of the
application is only part of the equation. As the sealing orders can only protect against the
disclosure of the information in these court files relating to probate, the application judge was
required to consider the sensitivity of the specific information they contained. He made no such
measure. His conclusion about the seriousness of the risk then focused entirely on the risk of
physical harm, with no indication that he found that the Trustees met their burden as to the serious
risk to the privacy interest. Said very respectfully and with the knowledge that the application
judge did not have the benefit of the above framework, the failure to assess the sensitivity of the
information constituted a failure to consider a required element of the legal test. This warranted

intervention on appeal.

[89] Applying the appropriate framework to the facts of this case, I conclude that the risk
to the important public interest in the affected individuals’ privacy, as I have defined it above in
reference to dignity, is not serious. The information the Trustees seek to protect is not highly
sensitive and this alone is sufficient to conclude that there is no serious risk to the important public

interest in privacy so defined.

[90] There is little controversy in this case about the likelihood and extent of dissemination
of the information contained in the estate files. There is near certainty that the Toronto Star will
publish at least some aspects of the estate files if it is provided access. Given the breadth of the
audience of its media organization, and the high-profile nature of the events surrounding the death
of the Shermans, I have no difficulty in concluding that the affected individuals would lose control

over this information to a significant extent should the files be open.

[91] With regard to the sensitivity of the information, however, the information contained
in these files does not reveal anything particularly private about the affected individuals. What
would be revealed might well cause inconvenience and perhaps embarrassment, but it has not been
shown that it would strike at their biographical core in a way that would undermine their control

over the expression of their identities. Their privacy would be troubled, to be sure, but the relevant
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privacy interest bearing on the dignity of the affected persons has not been shown to be at serious
risk. At its highest, the information in these files will reveal something about the relationship
between the deceased and the affected individuals, in that it may reveal to whom the deceased
entrusted the administration of their estates and those who they wished or were deemed to wish to
be beneficiaries of their property at death. It may also reveal some basic personal information, such
as addresses. Some of the beneficiaries might well, it may fairly be presumed, bear family names
other than Sherman. I am mindful that the deaths are being investigated as homicides by the
Toronto Police Service. However, even in this context, none of this information provides
significant insight into who they are as individuals, nor would it provoke a fundamental change in
their ability to control how they are perceived by others. The fact of being linked through estate
documents to victims of an unsolved murder is not in itself highly sensitive. It may be the source
of discomfort but has not been shown to constitute an affront to dignity in that it does not probe
deeply into the biographical core of these individuals. As a result, the Trustees have failed to

establish a serious risk to an important public interest as required by Sierra Club.

[92] The fact that some of the affected individuals may be minors is also insufficient to
cross the seriousness threshold. While the law recognizes that minors are especially vulnerable to
intrusions of privacy (see Bragg, at para. 17), the mere fact that information concerns minors does
not displace the generally applicable analysis (see, e.g., Bragg, at para. 11). Even taking into
account the increased vulnerability of minors who may be affected individuals in the probate files,
there is no evidence that they would lose control of information about themselves that reveals
something close to the core of their identities. Merely associating the beneficiaries or trustees with
the Shermans’ unexplained deaths is not enough to constitute a serious risk to the identified

important public interest in privacy, defined in reference to dignity.
[93] Further, while the intense media scrutiny on the family following the deaths suggests

that the information would likely be widely disseminated, it is not in itself indicative of the

sensitivity of the information contained in the probate files.
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[94] Showing that the information that would be revealed by court openness is sufficiently
sensitive and private such that it goes to the biographical core of the affected individual is a
necessary prerequisite to showing a serious risk to the relevant public interest aspect of privacy.
The Trustees did not advance any specific reason why the contents of these files are more sensitive
than they may seem at first glance. When asserting a privacy risk, it is essential to show not only
that information about individuals will escape the control of the person concerned — which will be
true in every case — but that this particular information concerns who the individuals are as people

in a manner that undermines their dignity. This the Trustees have not done.

[95] Therefore, while some of the material in the court files may well be broadly
disseminated, the nature of the information has not been shown to give rise to a serious risk to the
important public interest in privacy, as appropriately defined in this context in reference to dignity.

For that reason alone, I conclude that the Trustees have failed to show a serious risk to this interest.

(2)__The Risk to Physical Safety Alleged in this Case is Not Serious

[96] Unlike the privacy interest raised in this case, there was no controversy that there is
an important public interest in protecting individuals from physical harm. It is worth underscoring
that the application judge correctly treated the protection from physical harm as a distinct
important interest from that of the protection of privacy and found that this risk of harm was
“foreseeable” and “grave” (paras. 22-24). The issue is whether the Trustees have established a
serious risk to this interest for the purpose of the test for discretionary limits on court openness.
The application judge observed that it would have been preferable to include objective evidence of
the seriousness of the risk from the police service conducting the homicide investigation. He
nevertheless concluded there was sufficient proof of risk to the physical safety of the affected
individuals to meet the test. The Court of Appeal says that was a misreading of the evidence, and
the Toronto Star agrees that the application judge’s conclusion as to the existence of a serious risk

to safety was mere speculation.
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[97] At the outset, I note that direct evidence is not necessarily required to establish a
serious risk to an important interest. This Court has held that it is possible to identify objectively
discernable harm on the basis of logical inferences (Bragg, at paras. 15-16). But this process of
inferential reasoning is not a licence to engage in impermissible speculation. An inference must
still be grounded in objective circumstantial facts that reasonably allow the finding to be made
inferentially. Where the inference cannot reasonably be drawn from the circumstances, it amounts

to speculation (R. v. Chanmany, 2016 ONCA 576, 352 0.A.C. 121, at para. 45).

[98] As the Trustees correctly argue, it is not just the probability of the feared harm, but
also the gravity of the harm itself that is relevant to the assessment of serious risk. Where the
feared harm is particularly serious, the probability that this harm materialize need not be shown to
be likely, but must still be more than negligible, fanciful or speculative. The question is ultimately
whether this record allowed the application judge to objectively discern a serious risk of physical

harm.

[99] This conclusion was not open to the application judge on this record. There is no
dispute that the feared physical harm is grave. I agree with the Toronto Star, however, that the
probability of this harm occurring was speculative. The application judge’s conclusion as to the
seriousness of the risk of physical harm was grounded on what he called “the degree of mystery
that persists regarding both the perpetrator and the motives” associated with the deaths of the
Shermans and his supposition that this motive might be “transported” to the trustees and
beneficiaries (para. 5; see also paras. 19 and 23). The further step in reasoning that the unsealed
estate files would lead to the perpetrator’s next crime, to be visited upon someone mentioned in the
files, is based on speculation, not the available affidavit evidence, and cannot be said to be a proper
inference or some kind of objectively discerned harm or risk thereof. If that were the case, the
estate files of every victim of an unsolved murder would pass the initial threshold of the test for a

sealing order.

[100] Further, I recall that what is at issue here is not whether the affected individuals face a

safety risk in general, but rather whether they face such a risk as a result of the openness of these
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court files. In light of the contents of these files, the Trustees had to point to some further reason

why the risk posed by this information becoming publicly available was more than negligible.

[101] The speculative character of the chain of reasoning leading to the conclusion that a
serious risk of physical harm exists in this case is underlined by differences between these facts
and those cases relied on by the Trustees. In X_ v ¥, 2011 BCSC 943, 21 B.C.L.R. (5th) 410, the
risk of physical harm was inferred on the basis that the plaintiff was a police officer who had
investigated “cases involving gang violence and dangerous firearms” and wrote sentencing reports
for such offenders which identified him by full name (para. 6). In R. v. Esseghaier, 2017 ONCA
970, 356 C.C.C. (3d) 455, Watt J.A. considered it “‘self-evident” that the disclosure of identifiers of
an undercover operative working in counter-terrorism would compromise the safety of the
operative (para. 41). In both cases, the danger flowed from facts establishing that the applicants
were in antagonistic relationships with alleged criminal or terrorist organizations. But in this case,
the Trustees asked the application judge to infer not only the fact that harm would befall the
affected individuals, but also that a person or persons exist who wish to harm them. To infer all this
on the basis of the Shermans’ deaths and the association of the affected individuals with the
deceased is not reasonably possible on this record. It is not a reasonable inference but, as the Court

of Appeal noted, a conclusion resting on speculation.

[102] Were the mere assertion of grave physical harm sufficient to show a serious risk to an
important interest, there would be no meaningful threshold in the analysis. Instead, the test requires
the serious risk asserted to be well grounded in the record or the circumstances of the particular
case (Sierra Club, at para. 54; Bragg, at para. 15). This contributes to maintaining the strong

presumption of openness.

[103] Again, in other cases, circumstantial facts may allow a court to infer the existence of a
serious risk of physical harm. Applicants do not necessarily need to retain experts who will attest
to the physical or psychological risk related to the disclosure. But on this record, the bare assertion

that such a risk exists fails to meet the threshold necessary to establish a serious risk of physical
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harm. The application judge’s conclusion to the contrary was an error warranting the intervention

of the Court of Appeal.

E. There Would Be Additional Barriers to a Sealing Order on the Basis of the Alleged Risk to
Privacy

[104] While not necessary to dispose of the appeal, it bears mention that the Trustees would
have faced additional barriers in seeking the sealing orders on the basis of the privacy interest they
advanced. I recall that to meet the test for discretionary limits on court openness, a person must
show, in addition to a serious risk to an important interest, that the particular order sought is
necessary to address the risk and that the benefits of the order outweigh its negative effects as a

matter of proportionality (Sierra Club, at para. 53).

[105] Even if the Trustees had succeeded in showing a serious risk to the privacy interest
they assert, a publication ban — less constraining on openness than the sealing orders — would
have likely been sufficient as a reasonable alternative to prevent this risk. The condition that the
order be necessary requires the court to consider whether there are alternatives to the order sought
and to restrict the order as much as reasonably possible to prevent the serious risk (Sierra Club, at
para. 57). An order imposing a publication ban could restrict the dissemination of personal
information to only those persons consulting the court record for themselves and prohibit those
individuals from spreading the information any further. As I have noted, the likelihood and extent
of dissemination may be relevant factors in determining the seriousness of a risk to privacy in this
context. While the Toronto Star would be able to consult the files subject to a publication ban, for
example, which may assist it in its investigations, it would not be able to publish and thereby
broadly disseminate the contents of the files. A publication ban would seem to protect against this
latter harm, which has been the focus of the Trustees’ argument, while allowing some access to the
file, which is not possible under the sealing orders. Therefore, even if a serious risk to the privacy
interest had been made out, it would likely not have justified a sealing order, because a less

onerous order would have likely been sufficient to mitigate this risk effectively. I hasten to add,
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however, that a publication ban is not available here since, as noted, the seriousness of the risk to

the privacy interest at play has not been made out.

[106] Further, the Trustees would have had to show that the benefits of any order necessary
to protect from a serious risk to the important public interest outweighed the harmful effects of the
order, including the negative impact on the open court principle (Sierra Club, at para. 53). In
balancing the privacy interests against the open court principle, it is important to consider whether
the information the order seeks to protect is peripheral or central to the judicial process (paras. 78
and 86; Bragg, at paras. 28-29). There will doubtless be cases where the information that poses a
serious risk to privacy, bearing as it does on individual dignity, will be central to the case. But the
interest in important and legally relevant information being aired in open court may well overcome
any concern for the privacy interests in that same information. This contextual balancing, informed
by the importance of the open court principle, presents a final barrier to those seeking a

discretionary limit on court openness for the purposes of privacy protection.

V1. Conclusion

[107] The conclusion that the Trustees have failed to establish a serious risk to an important
public interest ends the analysis. In such circumstances, the Trustees are not entitled to any
discretionary order limiting the open court principle, including the sealing orders they initially
obtained. The Court of Appeal rightly concluded that there was no basis for asking for redactions
because the Trustees had failed at this stage of the test for discretionary limits on court openness.
This is dispositive of the appeal. The decision to set aside the sealing orders rendered by the
application judge should be affirmed. Given that I propose to dismiss the appeal on the existing

record, I would dismiss the Toronto Star’s motion for new evidence as being moot.

[108] For the foregoing reasons, I would dismiss the appeal. The Toronto Star requests no

costs given the important public issues in dispute. As such, there will be no order as to costs.

Appeal dismissed.
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[1] As noted in the title of proceedings, the appellants in this matter have been referred to consistently as the “Estate of
Bernard Sherman and Trustees of the Estate and Estate of Honey Sherman and Trustees of the Estate.” In these
reasons the appellants are referred to throughout as the “Trustees” for convenience.
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[2] The use of “Toronto Star” as a collective term referring to both respondents should not be taken to suggest that only
Toronto Star Newspapers Ltd. is participating in this appeal. Mr. Donovan is the only respondent to have been a
party throughout. Toronto Star Newspapers Ltd. was a party in first instance, but was removed as a party on consent
at the Court of Appeal. By order of Karakatsanis J. dated March 25, 2020, Toronto Star Newspapers Ltd. was added
as a respondent in this Court.

[3] At the time of writing the House of Commons is considering a bill that would replace part one of PIPEDA: Bill C-
11, An Act to enact the Consumer Privacy Protection Act and the Personal Information and Data Protection
Tribunal Act and to make consequential and related amendments to other Acts, 2nd Sess., 431d Parl., 2020.
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REASONS FOR DECISION

Introduction
[1]  The court-appointed Receiver, PricewaterhouseCoopers Inc., brings two

applications: one for Orders approving the sale of certain mineral claims and related
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assets of Yukon Zinc Corporation (“Yukon Zinc”") to Almaden Minerals Ltd. (“Almaden”)
and for the termination of the sale and investment solicitation plan (the “SISP”), and the
second for an Order sealing the Receiver's Confidential Supplemental Eighth Report to
the Court, with appendices, currently unfiled.

[2] The Government of Yukon supports these applications. The applications are
unopposed or subject to no position taken by Welichem Research General Partnership
(“Welichem”) a secured creditor of Yukon Zinc and lessor of items comprising
substantially all of the infrastructure, tools, vehicles and equipment at the Wolverine
Mine (the “Mine”). No other interested party appeared on the application or made
submissions.

[3] For the following reasons, | will grant the Orders requested, subject to certain
conditions as set out below.

Background

[4] These applications arise in the context of the ongoing receivership of all the
assets, undertakings and property of Yukon Zinc. lts principal asset is the Mine, a zinc-
silver-lead mine located 282 km northeast of Whitehorse, Yukon. It holds 2,945 quartz
mineral claims, a quartz mining license issued under the Quartz Mining Act, SY 2003,
c.14, and a water licence issued under the Waters Act, SY 2003, c.19. Yukon Zinc
carried out exploration and development activities between 2008 and 201 1. The Mine
began production in March 2012. In January 2015, the Mine ceased operating because
of financial difficulties and was put into care and maintenance. Despite a successful
restructuring in October 2015, Yukon Zinc was unable to obtain additional funds to

operate the Mine and it continued in care and maintenance. In 2017, the underground
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portion of the Mine flooded and contaminated water was diverted to the tailings storage
facility, creating an increased risk of the release of untreated water into the
environment. In May 2018, the Yukon government requested from Yukon Zinc an
increase in reclamation security from $10,588,966 to $35,548,650 to enable it to
address the deteriorating condition of the Mine. Yukon Zinc never provided this
increased amount. In September 2019, the Yukon government’s petition for the
appointment of the Receiver of Yukon Zinc's property and assets was granted by this
Court. By October 2019, Yukon Zinc had not filed a proposal in the bankruptcy matter,
commenced in British Columbia, and Yukon Zinc was deemed to have made an
assignment into bankruptcy. PricewaterhouseCoopers Inc. was appointed the trustee in
bankruptcy.

[5] Pursuant to s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
as amended (the “BIA"), the Receiver became responsible for the care and
maintenance of the Mine. It developed the SISP that proposed the evaluation of bids for
the assets and property of Yukon Zinc on various factors. The SISP was approved by
the Court on May 26, 2020 but was stayed pending the outcome of an appeal by
Welichem. The Court’s approval was confirmed on appeal.

[6] The sale process began in April 2021. The Receiver contacted 559 potential
bidders, advertised the SISP on-line and through media in British Columbia and Yukon
and encouraged other stakeholders such as Yukon government and the Kaska Nation
to provide additional contacts. Eighteen potential bidders signed non-disclosure
agreements and were given access to the data room. By June 2021 several entities

submitted non-binding expressions of interest. Throughout the summer of 2021, the
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Receiver held multiple calls with each of these potential bidders to discuss their plans
and ensure the Receiver understood them, to explain and clarify the SISP evaluation
criteria, and to support the bidders’ due diligence work, including providing explanations
of the regulatory requirements. The Receiver also discussed the progress of the SISP
regularly with Yukon government and the Kaska Nation. The binding bid deadline was
extended and by July the Receiver had received several binding bids. The Receiver
began to evaluate these bids. By September 2021, however, some bidders withdrew
from the process for various reasons. These withdrawals were confirmed in writing by
the Receiver (the “Removal Letters”).

[7] On completion of the evaluation of the remaining bids, the Receiver concluded
that no bid could result in a viable sale of substantially all of Yukon Zinc's assets. The
Receiver advised the relevant stakeholders by letter, after consultation with Yukon
government, that the sale process would be terminated (the “Termination Letters”). The
Receiver also determined at that time that the preferred approach was to transfer the
care and maintenance to the Yukon government.

[8] In June 2021, the Receiver received a non-binding expression of interest and
subsequently a binding bid from Almaden for a small portion of the assets of Yukon
Zinc, the Logan interests. Almaden had entered into a joint venture agreement with
Yukon Zinc (then called Expatriate Resources Ltd.) in 2005. This agreement led to the
forming of a contractual joint venture to explore and develop the Logan interests. No
such activity was ever commenced. The Logan interests consist of 156 mineral claims

located approximately 100 km south of the Mine. Under the joint venture, Yukon Zinc
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had an interest of 60% and Almaden 40%. Almaden offered to purchase the Yukon Zinc
60% interest.
[9] The Receiver believes the Almaden bid could be a viable sale of the Logan
interests and has entered into a purchase and sale agreement with Almaden for this
purpose, subject to court approval.
[10] The Receiver has submitted copies of the non-binding expressions of interest,
binding bids, Removal letters, Termination letters, the Almaden bid, and the Almaden
purchase agreement as attachments to the Receiver’'s Confidential Supplemental
Eighth Report. All of these documents along with the report are considered to contain
sensitive commercial information and the Receiver seeks a sealing order over them.
Approval of Sale to Almaden
[11] Subsections 3(k) and (I) of the Receiver's powers set out in the Order dated
September 13, 2019 provide the Receiver with express power and authority to market
any or all of the Yukon Zinc assets, undertakings or property, including advertising and
soliciting offers for all or part of the property, negotiating appropriate terms and
conditions, as well as authority to sell, convey, transfer, lease or assign the property
with approval of this Court if the transaction exceeds $150,000.
[12] The SISP sets out at s. 22 the evaluation criteria for qualified purchase bids.
They are:

(a) Price,

(b)  Structural complexity of the proposed transaction;

(c)  Nature and sufficiency of funding for the proposed
transaction;

CanLil)

(3

N

o~
@)

2022 YKS



Yukon (Government of) v
Yukon Zinc Corporation, 2022 YKSC 2

Page 6

[13]

(d)

(e)

(f)

(h)

(i)

)

(k)

Probability of closing the proposed transaction and
any relevant risks thereto, including nature of any
remaining conditions and due diligence requirements;

Whether the proposed transaction leaves any of the
YZC [Yukon Zinc Corporation] Assets within the
receivership;

Impact on former employees of YZC;

Bidder's financial strength, technical and
environmental expertise and relevant experience to
carry out work required to maintain regulatory
compliance at the Wolverine Mine after closing of the
proposed transaction;

Bidder's historical environmental safety record,
operational experience with undertakings of similar
nature and/or scale and record of successful restart of
mines out of care and maintenance;

Strength of a bidder's proposal for posted required
Reclamation Security as required by the DEMR
[Department of Energy, Mines and Resources] and
any other security required by any other applicable
regulator;

Qualified Bidder's willingness and demonstrated
ability to obtain and maintain any necessary
regulatory approval in connection with ownership and
operation or case and maintenance of the Wolverine
Mine, including from but not limited to the Water
Board and the DEMR;

Benefits that may accrue to Yukon residents and
businesses and the affected Kaska Nations of Ross
River Dena Council, Liard First Nation, Kwadacha
Nation and Dease River First Nation.

The SISP also requires the Receiver to report to the Court on the outcome of the

solicitation process, including whether it intends to proceed with any one or more of the

qualified purchase bids. The applicable statutory obligations on the Receiver are set
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out in s. 247(a) and (b) of the BIA: to act honestly and in good faith, and to deal with the
property of the debtor in a commercially reasonable manner.
[14] The principles to be applied by a court in determining whether to approve a

proposed sale by a receiver are set out in the leading case of Royal Bank v Soundair

Corp (1991), 4 OR (3d) 1 (CA) at para. 16:

1. It should consider whether the receiver has made a
sufficient effort to get the best price and has not acted
improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the

process by which offers are obtained.

4, It should consider whether there has been unfairness
in the working out of the process.

[15] Here, the Receiver made extensive efforts through direct and indirect contacts of
potential bidders and advertising to obtain the best price for the assets. There is no
evidence of any improvident actions by the Receiver. The Receiver spent time with
each interested potential bidder to assist with their due diligence activities and other
aspects of the bidding process.

[16]  As the Receiver reported, a review of the submitted bids shows that Aimaden
was the only bidder specifically for the Logan interests. While other bidders referred to
the Logan interests, and included them in their bids, their overall bids were withdrawn or
unacceptable to the Receiver. Almaden provided the best price for the Logan interests.
Almaden is an experienced mining exploration company based in Vancouver.

[17] The Receiver noted that although the Logan interests represent a small fraction

of the Yukon Zinc assets and property, their sale will generate some funds for the estate
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which is in the interests of all parties. Yukon government supports this sale and
Welichem does not oppose it.

[18] The Almaden offer was obtained through the SISP process. This process was
approved by the Court as fair, transparent and commercially efficacious.

[19] Finally, the evidence shows the SISP process was conducted by the Receiver
honestly and in good faith. There is no suggestion or evidence of unfairness in the way
the process was carried out.

[20] The finalizing of this sale process will be simple: the 60% interest in the Logan
assets under the joint venture agreement will be transferred to Aimaden. The other 40%
are already in the name of Almaden. The commercial joint venture agreement will
become defunct on closing. The Receiver advised the splitting off of these interests
from the remainder of the assets and property would not be detrimental to any future
sale process as they represent a small portion and there was no other bidder interested
in solely the Logan interests. The cost to the Receiver of this transaction is reasonable
given Almaden’s existing agreement and interests.

[21] The Almaden Purchase Agreement, a redacted copy of which is included in the
filed materials, is approved.

Termination of the SISP

[22] As noted above, the Receiver concluded that the SISP process did not lead to a
viable sale. None of the bids was acceptable, either because the bidder withdrew from
the process, or the bids contained conditions for closing or available consideration that

were unacceptably uncertain. The specifics of each bid were not disclosed in the
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publicly filed eighth report of the Receiver, for reasons of confidentiality. This issue is
addressed below.
[23] In general, the reasons why certain bidders withdrew from the process included:

(@) the realization during the SISP process of the need for the purchaser to
obtain a new water licence instead of assuming the current water licence,
a process which could take two years or more;

(b)  the possibility of ongoing litigation over the Welichem assets which remain
at the site (the Court has been advised that the matter is in the process of
settling, although the settlement agreement is not yet finalized);

(c) the unknown extent and costs of reconstruction to make the Mine
operational, given the flooded state of the underground part of the Mine
and its questionable structural integrity;

(d)  the inability to determine potential value of the mineral claims because of
an absence of updated exploration results; and

(e)  the uncertainty of reclamation or remediation costs and how they will be
shared with the Yukon government.

[24] The Receiver explained that there was not one issue that presented a bar to the
bidders who withdrew or were rejected; the concerns were different for each bidder.
[25] The Order approving the SISP or the SISP do not contain a provision for
termination of the SISP process. However, s. 30(a) of the SISP states that the
Receiver, in consultation with Yukon government, may reject at any time any bid that is:

(i) inadequate or insufficient;

2022 YKSC 2 {CanLll)
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(i) not in conformity with the requirements of the BIA, this
SISP or any orders of the Court applicable to YZC or
the Receiver, or

(i)  contrary to the interests of YZC's estate and
stakeholders as determined by the Receiver;

[26] Further, s. 23(f) of the SISP contemplates the possibility that the Receiver may
report to the Court that it will not proceed with any one or more of the bids.
[27] The jurisprudence offers little guidance on the role of the court in a situation of
termination of a sales process in the event of no acceptable bidders. The Receiver
noted one decision in which the Supreme Court of British Columbia observed it saw no
reason why the Receiver could not recommend against completion of a sale, and that it
had a duty to advise the court of any reason why the court might conclude the sale
should not be approved (Bank of Montreal v On-Stream Natural Gas Ltd Partnership
(1992), 29 CBR (3) 203 (BC SC) at para. 24).
[28] The case law is clear that in reviewing a sales process the court is to defer to the
business expertise of the Receiver, and is not to intervene or “second guess” the
Receiver's recommendations and conclusions (Royal Bank of Canada v Keller & Sons
Farming Ltd, 2016 MBCA 46 at para. 11). The court is to ensure the integrity of the
process is maintained through the exercise of procedural fairness in any negotiations
and bidding.

... The court should not proceed against the

recommendations of its Receiver except in special

circumstances and where the necessity and propriety of

doing so are plain. ... [Crown Trust Co v Rosenberg (1986),

60 OR (2d) 87 (H Ct J) at para. 65]

[29] Here, the Receiver undertook a thorough process in attempting to attract and

identify an acceptable bidder and ultimate purchaser, in consultation with Yukon
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governfnent and the Kaska Nation. By its own account, it provided substantial
assistance to potential bidders throughout the summer of 2021, including extending
deadlines, participating in multiple calls to clarify and understand their proposals, and
providing them with necessary information and connections to enable them to complete
their due diligence. The SISP has already been approved as fair and reasonable by this
Court and as noted above, the Receiver's appears to have implemented the SISP fairly
and in good faith.

[30] Yukon government agreed with the termination of the SISP, indicating that the
Receiver's good faith efforts were the best that could be achieved at this time.
Welichem did not oppose the termination of the SISP.

[31] While the confidential documents set out the more detailed reasons why the
Receiver has concluded there are no appropriate bidders, scrutiny or assessment of
these reasons is not the Court’s role.

[32] | note that the SISP process may have some value for future in that entities with
interest in the project were identified and educated about the process, and a large
amount of information was gathered and learned about the Mine both by the interested
parties and the Receiver in consultation with Yukon government and the Kaska Nation.
This may have some value for future bidding or sales processes.

[33] For these reasons, the termination of the SISP is approved. The draft Approval
and Vesting Order filed by the Receiver on this application is approved, with appropriate

adjustments to reflect appearances of counsel.

2022 YKSC 2 (CanLil)



Yukon (Government of) v
Yukon Zinc Corporation, 2022 YKSC 2 Page 12

Sealing Order

[34] The Receiver seeks an order sealing its Confidential Supplemental Eighth Report
to the Court containing the results of the SISP and attached documents. The report sets

out details of the process including:

(@)  the names of the bidders, and the kind of work the Receiver engaged in
over the summer of 2021 to advance the bids according to the evaluation

criteria;
(b)  the details of each bid, including price and conditions;
(c) the challenges of each bid;
(d)  the Receiver's review and application of the evaluation criteria; and

(e) the reasons why certain bidders withdrew or were eliminated from the
process.

[35] The documents attached to the report include unredacted:

(a)  expressions of interest;

(b)  binding bids;

() Removal Letters;

(d)  Termination Letters;

() Almaden’s bid; and

(f) Almaden’s Purchase Agreement.
[36] The Receiver argues that the information in this report disclosing its application
of the evaluation criteria and the challenges and problems with the bids, as well as the
documents themselves, contain sensitive commercial information that would cause
harm to any future efforts to market the Mine. Information about the identity of bidders,

the proposed purchase prices, the proposed terms and conditions, the reasons for the
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bidders’ withdrawal or rejection would affect the possibility of free and open negotiation

in any future sale process.

[37] The two-part test for a sealing order was set out in Sierra Club of Canada v
Canada (Minister of Finance), 2002 SCC 41 (“Sierra Club") at 543-44:
(@)  such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation

because reasonably alternative measures will not
prevent the risk; and

(b)  the salutary effects of the [sealing] order including the

effects on the right of civil litigants to a fair trial,

outweigh its deleterious effects, including the effects

on the right to free expression, which in this context

includes the public interest in open and accessible

court proceedings.
[38] The recent Supreme Court of Canada decision of Sherman Estate v Donovan,
2021 SCC 25 (“Sherman Estate”) confirmed the test set out in Sierra Club continues to
be an appropriate guide for judicial discretion (at para.43), and added the following
three core prerequisites to be met before the imposition of a sealing order at para. 38:

(1)  court openness poses a serious risk to an important
public interest;

(2)  the order sought is necessary to prevent this serious
risk to the identified interest because reasonably
alternative measures will not prevent this risk; and,

(3)  as a matter of proportionality, the benefits of the order
outweigh its negative effects.

[39] In the insolvency context, especially where there is a sale process, itis a
standard practice to keep all aspects of the bidding or sales process confidential.
Courts have found this appropriately meets the Sierra Club test as modified by Sherman

Estate, as sealing this information ensures the integrity of the sales and marketing
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process and avoids misuse of information by bidders in a subsequent process to obtain
an unfair advantage. The important public interest at stake is described as the
commercial interests of the Receiver, bidders, creditors and stakeholders in ensuring a
fair sales and marketing process is carried out, with all bidders on a level playing field.
[40] This requirement for confidentiality no longer exists when the sale process is
completed and as a result any sealing order is generally lifted at that time. As noted by
the court in the insolvency proceeding of GE Canada Real Estate Financing Business
Property Co v 1262354 Ontario Inc, 2014 ONSC 1173 at paras. 33-34:

The purpose of granting such a sealing order is to protect
the integrity and fairness of the sales process by ensuring
that competitors or potential bidders do not obtain an unfair
advantage by obtaining sensitive commercial information
about the asset up for sale while others have to rely on their
own resources to place a value on the asset when preparing
their bids.

To achieve that purpose a sealing order typically
remains in place until the closing of the proposed sales
transaction. If the transaction closes, then the need for
confidentiality disappears and the sealed materials can
become part of the public court file. If the transaction
proposed by the receiver does not close for some
reason, then the materials remain sealed so that the
confidential information about the asset under sale does
not become available to potential bidders in the next
round of bidding, thereby preventing them from gaining
an unfair advantage in their subsequent bids. The
integrity of the sale process necessitates keeping all
bids confidential until a final sale of the assets has
taken place. [emphasis added].

[41] Look Communications Inc v Look Mobile Corp (2009), 183 ACWS (3d) 736 (Ont
Sup Ct) (“Look”) was decided not in the insolvency context but in the context of a court-
approved sales process requiring the appointment of a monitor, and a plan of

arrangement under the Business Corporations Act, R.S.C. 1985, c. C.44. The facts
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were like those of the case at bar in that only two of the five assets were sold through
the initial sales process. The court ordered the monitor file an unredacted version of its
report after the sale was completed and the monitor’s certificate filed with the court.
However, the company requested a further sealing of the report and documents for six
months because it was continuing its efforts to sell the remaining assets and was in
discussion with some of the same parties who submitted bids under the initial
completed sales process. The court applied the principles in Sierra Club, noting that the
“important commercial interest” must be more than the specific interest of the party
requesting the confidentiality order, such as loss of business or profits. There must be a

general principle at stake, such as a breach of a confidentiality agreement through the

disclosure of the information.
[42] The courtin Look noted at para. 17:

It is common when assets are being sold pursuant to a court
process to seal the Monitor's report disclosing all of the
various bids in case a further bidding process is required if
the transaction being approved falls through. Invariably, no
one comes back asking that the sealing order be set aside.
That is because ordinarily all of the assets that were bid on
during the court sale process end up being sold and
approved by court order, and so long as the sale transaction
or transactions closed, no one has any further interest in the
information. In 8857574 Ontario Inc. v. Pizza Pizza Ltd.
(1994) 23 B.L.R. (2"9) 239, Farley J. discussed the fact that
valuations submitted by a Receiver for the purpose of
obtaining court approval are normally sealed. He pointed out
that the purpose of that was to maintain fair play so that
competitors or potential bidders do not obtain an unfair
advantage by obtaining such information while others have
to rely on their own resources. In that context, he stated that
he thought the most appropriate sealing order in a court
approval sale situation would be that the supporting
valuation materials remain sealed until such time as the sale
transaction had closed.
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[43] The court in Look granted the company's request for a sealing order for a further
six months, finding that even though the remaining sales would not occur under the
original sale process, the commercial interest in ensuring the assets were sold for the
benefit of all stakeholders was the same.

[44] Here, | acknowledge the importance of sealing the Receiver's Confidential
Supplemental Eighth Report to the Court and attached documents during the sale
process and until any ongoing sale process is complete. The important interest is the
commercial interests of the bidders, the creditors, the stakeholders and maintaining the
integrity of the sales process. The Receiver’s counsel advised they represented to the
bidders that the process would be confidential until completion. The bidders all signed
non-disclosure agreements before they received access to the data. These interests
outweigh the negative effects of a sealing order. Redaction of the documents or reports
is not a reasonable alternative as virtually all of the information contained in the report
and documents (other than the parts that are already public) is confidential for the
reasons noted.

[45] The issue of a future sales process of some kind however, is far less certain than
it was in Look, where the new sales process was underway at the time of the court
application. All parties in this case agree that the current Receiver-led SISP process is
exhausted, and the unopposed or supported request for court approval of its termination
confirms this. The Receiver has no intention of starting a new sales process.

[46] Counsel for Yukon government indicated that they would be open to discussing
the sale of some or all of the Yukon Zinc assets in future if approached by a potential

purchaser. Yukon government confirmed it had no intention of commencing a similar
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sales process to the SISP in the near future, as their priority will be care and
maintenance of the Mine when this responsibility is transitioned from the Receiver to
them, likely in the fall of 2022.

[47] The Receiver noted in its public reports several of the ongoing issues affecting a
potential sale. These include the regulatory complexities of obtaining a new water
licence, the uncertainty of the responsibilities and costs of restoring the Mine to an
operable state, the uncertain value of the mineral claims, and the possibility of ongoing
litigation over the Welichem assets if a settlement is not achieved. Unless one or more
of these factors changes, the possibility of a future sale is unlikely, in the Receiver’s
view. This is different from Look, where the new sales process had commenced at the
time the sealing order was requested.

[48] The Supreme Court of Canada has emphasized the importance of the
fundamental principle of open and accessible court proceedings. Court openness is
protected by the constitutional guarantee of freedom of expression and is essential to
the proper functioning of our democracy (Canadian Broadcasting Corp v New
Brunswick (Attorney General), [1996] 3 SCR 480 at para. 23 ("New Brunswick’),
Vancouver Sun (Re), 2004 SCC 43 at paras. 23-26). Public and media access to the
courts is the way in which the judicial process is scrutinized and criticized. “The open
court principle has been described as “the very soul of justice,” guaranteeing that justice
is administered in a non-arbitrary manner” (New Brunswick at para. 22). There is a
strong presumption in favour of court openness. Judicial discretion in determining

confidentiality or sealing orders must be exercised against this backdrop.
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[49] Given these unique factual circumstances, and applying the legal principles
described above, | conclude the following in relation to sealing the materials.

[50] Once the Aimaden sale is complete, and the Receiver’s certificate has been filed
with the Court, the redacted material related to Aimaden’s purchase of the Logan
Interests will be unsealed. The Receiver has disclosed most of the information related to
this purchase and sale but some information such as the purchase price remains
redacted. As the sale of this portion of the assets will be over once this transaction is
completed, there is no reason to continue to seal the Almaden documents contained in
the Confidential Supplemental Eighth Report to Court that have not already been
disclosed.

[51] The remoteness of a future sale of the remaining assets evident from the
Receiver's materials and submissions means that the length of a sealing order could be
indefinite. As noted in Sierra Club at 545, a court is to restrict the sealing order as much
as is reasonably possible while preserving the important interest in question. While it is
still in the public interest to maintain the sealing order where a future sale is a
possibility, at some point that possibility may no longer be realistic. Or, so much time will
have passed that the information in the original bids may have little relationship to the
actual situation so the importance of the interest to be protected is diminished.

[52] The Receiver in this case advised that some of the current circumstances that
prevented the success of the sales process would have to change before a sale is
likely. Yukon government confirmed that their focus in the near term will be on care and
maintenance issues and not on the longer term issues related to remediation,

reconstruction, or water licence. It is possible, however, over the next few years, that
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some of these circumstances may change. For example, the litigation between
Welichem and the Receiver over its assets will either be settled or judicially determined,
more clarity on the responsibilities for remediation or even further steps taken towards
remediation and reconstruction may occur, or more work may be done to value the
mineral claims. Some or all of these changes could lead to a successful sale.

[53] | will grant the sealing order over the Receiver’s Confidential Supplemental
Eighth Report to the Court, and attached documents, except for the documents related
to the Almaden purchase once the Receiver’s certificate is filed with the Court, fora
period of three years, or until further order of this Court. The report shall be filed as of
the date of these Reasons.

[54] The draft sealing order filed by the Receiver on this application should be

modified to reflect the terms set out in these reasons and to reflect the presence of all

counsel.

DUNCAN C.J.
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ENDORSEMENT

(RECEIVER’S MOTION FOR AVO AND CROSS-MOTION TO REDEEM AND/OR
APPROVAL OF CREDIT BID)

[1]  The court appointed receiver, Emst & Young Inc., (the “Receiver”) of 2735447 Ontario
Inc. (the “Company”) brings this motion for an approval and vesting order (“AVO”) and an order
for ancillary relief. This proceeding has a unique procedural history that has resulted in several
court attendances and interim endorsements.

[2] The circumstances are unusual because of the dealings between 2735440 Ontario Inc.
(“273 Ontario”) and the Receiver, as well as the different interests that 273 Ontario has in the
Property (defined below). 273 Ontario is both a second mortgagee that wants to be paid and a
joint venture participant in the Rosehill Project that was to be developed on the Property. The
Receiver was appointed upon 273 Ontario’s application under the oppression remedy, s. 248 of
the Business Corporations Act, R.S.0. 1990, c. B-16.
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[3] This is the court’s final decision on the Receiver’s motion. It is also the final decision on

273 Ontario’s cross-motion to redeem the Property or, in the alternative, for an order approving
its credit bid in the court ordered sales process.'

[4] For the reasons that follow, the Receiver’s motion is granted and the cross-motion is
dismissed.

Prior Court Orders

[5] Ernst & Young Inc. was appointed as the Receiver and manager over all the assets,
undertakings and properties of the Company by order dated July 8, 2022 (the “Appointment
Order”). This included the real property municipally described as 177, 185 and 197 Woodbridge
Avenue, Vaughan, Ontario, and all proceeds thereof (the “Property”). These are the lands upon
which the proposed “Rosehill Project” was to be constructed.

[6] The Receiver’s powers under paragraph 3 of the Appointment Order include:

() [T]o market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and negotiating such
terms and conditions of sale as the Receiver in its discretion may deem
appropriate, and without limiting the generality of the foregoing, to take into
account any offers to purchase the Lands or other assets of the Company that have
been received and/or accepted to date as part of the sales process described in the
Grossi Affidavit;

(k) [W]ith the approval of this Court, to sell, convey, transfer, lease or assign the
Property or any part or parts thereof out of the ordinary course of business;
provided, however, that in each such case notice under subsection 63(4) of the
Ontario Personal Property Security Act, or section 31 of the Ontario Morigages
Act, as the case may be, shall not be required;

[7] The Appointment Order contemplates that the Receiver may seek court approval to
convey, transfer or sell the Property and seek vesting or other orders as may be needed to convey
the Property to a purchaser free and clear of any liens, encumbrances or other instruments

affecting it.

[8]  The prescribed responsibilities and powers of the Receiver under the Appointment Order
are similar to those prescribed in insolvency situations when a receiver is appointed under the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. However, the Appointment Order was not

! It was noted that, as a practical matter, the latest version of 273 Ontario’s credit bid would form the basis for the
implementation of the right of redemption if that relief were to be granted.
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predicated upon any finding that the Company was insolvent. It was made in the context of the
within oppression remedy application commenced by 273 Ontario and others as a result of a
breakdown in the relationship between the joint venture participants in the Rosehill Project.

[9]  While the Company has not been declared insolvent, the Receiver suggests that it may
now be. In any event, that issue is not before the court.

[10] When the Receiver was appointed, there appeared to be a consensus that the Property
would be sold. While a credit bid from 273 Ontario was not ruled out, it declined to make a

stalking horse bid.

[11] The Receiver developed a sale and marketing process in consultation with, among others,
273 Ontario. Although not required in light of the powers granted to it under the Appointment
Order, the Receiver sought, and was granted, an order approving its proposed sale and marketing
process. No party opposed the requested order and it was granted on September 12, 2022 (the
“Sale Process Order”). The Sale Process Order authorized and directed the Receiver to
commence the Sale Process (described in the Receiver’s First Report) for the purpose of
soliciting interest in and opportunities for a sale of the Property.

[12] The approved Sale Process was to proceed on an estimated timeline of 60 days and
included the following: the retention of a listing broker, the establishment of a data room, the
preparation of a confidential information memorandum, form of confidentiality agreement, teaser
for prospective purchasers, the broker contacting potentially interested parties, a bid deadline of
approximately 45-50 days for submissions by interested parties of a binding, irrevocable and
unconditional asset purchase agreement (the “Binding APA™) that was to comply with specified
requirements (including a ten percent deposit, proof of financing and a closing date within five
days of court approval, among other things) and the eventual selection of a successful bidder.

[13] The Receiver had the authority to extend the Sale Process timeline, acting reasonably,
with a view to securing a fair and reasonable bid for the Property. The Receiver also had the
authority to extend the bid deadline or cancel the Sale Process.

[14] Under the Sale Process, the successful bid and transaction would require court approval
to transfer of the Property free and clear of all liens and claims, subject to any permitted
encumbrances, pursuant to an approval and vesting order.

[15] The Sale Process allowed that “[i]f the Receiver receives one or more Binding APAs, it
may, in the Receiver’s sole discretion, negotiate with such bidders with a view to improving the

bids received.”

[16] The Sale Process required the Receiver to consider and review each Binding APA based
on several factors, including:

Items such as the proposed purchase price and the net value provided by such bid,
the claims likely to be created by such bid in relation to other bids, the
counterparties to such transactions, the proposed transaction documents, other
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factors affecting the speed and certainty of the closing of the transaction, the value
of the transaction, any related transaction costs, the likelihood and timing of
consummating such transactions, and such other matters as the Receiver may

determine.

[17] The bid deadline was November 25, 2022.

The Motions

[18] The procedural history is somewhat lengthy but provides important context. It was
detailed in the court’s January 18, 2023 endorsement and is repeated, with necessary additions
and amendments, for ease of reference herein. Capitalized terms not defined herein shall have
the meaning ascribed to them in the Receiver’s Reports filed in connection with these motions:
the Second Report filed December 11, 2022, the First Supplement to the Second Report filed
December, 19, 2022 (“Supplementary Report”), and the Second Supplement to the Second
Report Filed January 25, 2023 (“Second Supplementary Report™).

[19] The Receiver seeks an AVO, inter alia:

a. approving the agreement of purchase and sale dated December 9, 2022 (the
“APS”) between the Receiver and ORA Acquisitions Inc. (“Ora” or the
“Purchaser”) for the purchase and sale of the assets, undertakings and properties
of the Company (the “Purchased Assets”), including but not limited to the
Property, and authorizing the Receiver to complete the transaction contemplated
therein (the “Transaction”);

b. vesting the Purchased Assets in the Purchaser upon the closing of the Transaction,
free and clear of all security interests, liens and the like, whether secured or
unsecured; and

C. ordering that immediately after the delivery of the Receiver’s certificate
confirming the closing of the Transaction, each of the Unit Purchaser Agreements
(as defined hereinafter) shall be deemed to have been terminated by the Receiver
and any rights or claims thereunder or relating thereto are not continuing
obligations effective against the Property or binding on the Purchaser.

[20] The Receiver is also asking the court to grant an ancillary order (the “Ancillary Ordet”)
for, inter alia, the approval of: (i) the Receiver’s actions and activities and statement of receipts
and disbursements described in its Second Report, (ii) the creation of appropriate reserves for the
fees of the Receiver and its counsel, future anticipated receivership expenses and a reserve for
Registered Lien Claims (defined hereinafter), (iii) proposed distributions that would satisfy the
first mortgage charge in favour of Trez Capital Limited Partnership (“Trez”)? and the Receiver’s

2 After the court’s endorsement of January 18, 2023, and just prior to the re-attendance of the parties on January 26,
2023, the Trez first mortgage was paid out and assigned to Toronto Capital. Toronto Capital is now the first ranking
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Borrowings Charge (as defined in the Appointment Order), and (iv) a limited sealing order in
respect of certain identified confidential exhibits to the Receiver’s Second Report dated

December 11, 2022,

[21] The Receiver’s motion was originally returnable on December 22, 2022. It was
adjourned to January 6, 2023 at the request of 273 Ontario. 273 Ontario, as a secured creditor of
the Company, a joint venture participant and a bidder for the purchase of the Property, wanted
the opportunity to make submissions on a more fulsome record regarding, among other things,
the factors set out in Royal Bank of Canada v. Soundair Corp., (1991), 4 O.R. (3d) 1 (C.A).
Soundair sets out the legal framework for the court to determine whether to approve the APS and

Transaction.

[22] At the January 6, 2023 return date, 273 Ontario also brought its own cross-motion for an
order permitting it to redeem the Property upon payment of the amounts found owing in priority
to its second mortgage and asked the court to schedule a motion to disallow the Registered Lien
Claims. Alternatively, 273 Ontario’s cross-motion seeks an order approving its bid submitted
on December 9, 2022 and supplemented on December 12, 2022 (the “Credit Bid”).

[23] During the January 6, 2023 hearing, the court raised a question about the aspect of the
relief sought by the Receiver that would deem the condominium unit purchase agreements (the
“Unit Purchaser Agreements”) to be terminated upon the closing of the Transaction. The Unit
Purchaser Agreements were entered into by the Company prior to the receivership with
purchasers of pre-sale residential and commercial condominium units (the “Unit Purchasers”).

[24] Specifically, the court asked for the authority upon which the Receiver asserted that the
interests of the Unit Purchasers are not affected by the requested order. The Receiver said (for
example, in paragraph 94 of its Second Report) that this was predicated upon these Unit
Purchasers having no interest in (or any claim to) the Property. This was also the basis upon
which the Receiver determined that the Unit Purchasers did not need to be served with the
Receiver’s motion. The Receiver argued that the legal rights of the Unit Purchasers are protected
by its proposal that deposits paid pursuant to the Unit Purchaser Agreements, and held by the law
firm Schneider Ruggiero Spencer Milburn LLP, will be returned if the Unit Purchaser
Agreements are terminated after the closing of the Transaction.

[25] At the court’s request, further written submissions (reflecting inputs from both the
Receiver and 273 Ontario) on this point were provided to the court on January 13, 2023.

creditor on the Project. Unlike Trez, it supports the position of 273 Ontario and the redemption right that 273
Ontario seeks to exercise. However, the court assumes that, if the AVO is granted and the Transaction with Ora is
approved, Toronto Capital, now standing in the position of Trez, will want to receive the same proposed
distributions that the Receiver had sought the court’s approval to make to Trez to satisfy the first mortgage charge.
That should be clarified before the final draft of the AVO is provided to the court to be signed.
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[26] By an endorsement dated January 18, 2023, the court reluctantly further adjourned the
Receiver’s motion and 273 Ontario’s cross-motion, for, among others, the following reasons:

a. There may have been a misunderstanding between the Receiver and 273 Ontario
about the importance and timeliness of the request by 273 Ontario for the Receiver to
determine the validity of 273 Ontario’s security and confirm the accepted amount of
the 273 Ontario Loan and to determine the Registered Lien Claims. 273 Ontario
considered both requests to be essential to its ability to exercise its right of
redemption and/or make a Credit bid and to determine its essential conditions and
structure. Once received, the prospect of an alternative transaction emerged (under
the 273 Ontario Credit Bid or by virtue of the exercise of a right of redemption, if
permitted) that does not terminate or disclaim the Unit Purchaser Agreements, albeit
proposing to treat other stakeholders, such as the Registered Lien Claimants, less
favourably than under the Transaction. The full implications of this have not been

canvassed.

b. Thus far, 273 Ontario’s position on the cross-motion had been that its Credit Bid (or
terms of redemption) will not include sufficient cash to establish a reserve for the
Registered Lien Claims pending their final adjudication or resolution. Under these
circumstances, the court would like to be satisfied that both Registered Lien
Claimants are on notice of that position and have been given the opportunity to
address the court on that issue in light of the cross-motion.

c. While it may be reasonable to infer what the Registered Lien Claimants would prefer
(to have a reserve established to protect their Registered Lien Claims until they have
been determined), the court will not presume to know what the Unit Purchasers
might say or what outcome they might prefer (particularly in light of the falling real

estate market).

d. There is a strong argument in favour of the Receiver’s position that the Unit
Purchasers have no interest in the Property and no right to any remedy other than the
return of their deposits. However, this is not an absolute or guaranteed outcome.
Cases on this point indicate that prejudice to those purchasers can be a relevant
consideration. [Even if their legal rights are determined by the Unit Purchaser
Agreements, there are stakeholders whose interests (which can extend beyond strict
legal rights) may also be relevant when the court decides whether to allow 273
Ontario to redeem the Property or to grant the requested AVO and Ancillary Order.

e. Given that the termination of the Unit Purchaser Agreements is an explicit condition
of the APS and sought as part of the AVO, and in the particular circumstances of this
case, the Unit Purchasers should have been given notice of the Receiver’s motion and
the opportunity to respond to it. They may not oppose, or, their opposition may not
be successful; however, they should be given the opportunity to be heard.
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£ The court would also prefer to be fully informed about whether the Receiver has
valid contractual grounds upon which to terminate the Unit Purchase Agreements

that it relies upon.

g. Not every situation involving a deemed termination or approval of disclaimer of
purchase agreements in pre-sale condominium projects in receivership will
necessarily require notifying purchasers. Each case must be considered on its own
facts. As noted, the legal rights of these purchasers may be limited, even if their
interests are not necessarily limited to their strict legal rights.

h. Prejudice (if it can be established) is also a relevant consideration. It is not just the
prejudice to the Unit Purchasers, but also to the Registered Lien Claimants and to the
Purchaser, that must be considered and balanced (along with the interests of the
secured creditors and any other creditors that the court is typically concerned with on

these types of approval motions).

i, The Receiver will need to determine the most efficient way to put the Unit
Purchasers (and perhaps the Registered Lien Claimants) on notice of the next return
date and to set out a process for their positions, if any, to be coherently and
efficiently put before the court.

j.  Pending the input of the Unit Purchasers, if any, the satisfaction of the condition of
the APS that the Unit Purchaser Agreements be terminated or disclaimed remains

uncertain.

[27] In the court’s January 18, 2023 endorsement, the court cautioned that the Unit
Purchaser’s positions would not be the only, or determinative, factor. It was noted that when the
matter returned to court on January 26, 2023, the determination of the two remaining substantive
issues: a) the purported exercise of 273 Ontario’s right to redeem, and b) the approval of the
APS, Transaction and proposed AVO, will involve, among other things, the court’s consideration
of the interests of, and prejudice to, all of the different stakeholders whose rights and interests are
impacted differently by the different potential outcomes: see Kruger v. Wild Goose Vintners Inc.,
2021 BCSC 1406, at para. 74; BCIMC Construction Fund Corporation et al. v. The Clover on
Yonge Inc., 2020 ONSC 3659, at para. 47; Royal Bank of Canada; Ravelston Corp. Re. (2005),

24 C.B.R. (5th) 256 (Ont. C.A.), at para. 40.

[28] The court foreshadowed in the January 18, 2023 endorsement that the ultimate
consideration, involving the balancing of interests and alleged prejudices, may still favour
approval of the APS, Transaction and AVO. That is in fact what has been decided.

Factual Background

20223 ONEC 832 {Canl.ll)
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[29] Much of the factual background was reviewed in the court’s January 18, 2023
endorsement. Relevant portions, not addressed elsewhere in this endorsement, are recapped

below in this section for ease of reference.’

The Project, Existing Mortgages and Sales Efforts Around the Time of the Appointment Order
and Sale Process Order

[30] The Purchased Assets and the Property were part of the Rosehill Project, a joint venture
between the applicants and the respondents for the development of a proposed six-story mixed
use residential and commercial development. The Rosehill Project is anticipated to comprise of
approximately 80 condominium units. The Company is the entity through which the joint
venture was developing the Rosehill Project and is the registered owner of the Property. As at
the date of the Appointment Order, 60 residential suites and one commercial unit had been pre-

sold.

[31] Trez (an arm’s length third party lender) provided mortgage financing to the Company,
secured by a first charge on the Property that initially went into default and then matured in

August and September of 2022.

[32] 273 Ontario provided mortgage financing to the Company secured by a second charge on
the Property.

[33] Prior to the Appointment Order, the Company had begun marketing the Rosehill Project
for sale. After the Appointment Order, the Receiver’s efforts to re-engage with a pre-
appointment prospective purchaser were unsuccessful.

[34] Before the court approved the Sale Process, the Receiver and 273 Ontario discussed the
possibility of 273 Ontario being a stalking horse bidder or assuming the Trez first mortgage loan.
273 Ontario did not pursue either option at that time. The Sale Process did not foreclose the

possibility of 273 Ontario making a bid.

The Registered Lien Claims

[35] The Receiver’s First Report filed in connection with its motion to approve the Sale
Process identified a construction lien registered by Capital Build on title to the Property for over
$2 million (the “Capital Build Lien”). When the Sale Process was approved, the Receiver had
not completed an analysis to validate the work performed to support the Capital Build Lien or its

priority.

3 Counsel for 273 Ontario pointed out at the January 26, 2023 hearing (and counsel for the Receiver did not
disagree) certain inaccuracies contained in the court’s January 18, 2023 endorsement regarding the timing of
registration of the Registered Lien Claims which are corrected herein.

\
7
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[36] In addition to the Capital Build Lien, another lien is registered on title to the Property by
an architect (the “KNYMH Lien”). The KNYMH Lien and the Capital Build Lien comprise the
“Registered Lien Claims” and “Registered Lien Claimants” as the case may be.

[37] 273 Ontario indicated to the Receiver that it challenged the legitimacy of the Registered
Lien Claims and its priority over 273 Ontario’s second mortgage. 273 Ontario wanted the
Receiver to determine the validity of the Registered Lien Claims before it made its bid.

[38] In October 2022, 273 Ontario made a specific request of the Receiver to review and
determine the validity of the Registered Lien Claims. The Receiver reviewed the supporting
documents for the Capital Build Lien and concluded that it was insufficient. The Receiver has
advised that it intends to bring a motion for court approval to disallow that claim. The Receiver
also reviewed the KNYMH Lien Claim, but allowed it. The Receiver understands that parties
interested in the Registered Lien Claims may dispute the Receiver’s determinations of their
respective validity and priority. Moreover, it is expected that the court will eventually have to
adjudicate their validity, amount and priority.

The 273 Security and Loan Amount

[39] On October 14, 2022, counsel for 273 Ontario requested that the Receiver review 273
Ontario’s security based on the supporting documentation 273 Ontario had provided. On or
around November 15, 2022, counsel for 273 Ontario asked the Receiver to confirm whether 273
Ontario’s security was valid and enforceable. On November 18, 2022, counsel for the Receiver
confirmed with counsel for 273 Ontario that its security was valid and enforceable, and that the
Receiver accepted $6,389,204 as owing to 273 Ontario, assuming a payout as of December 31,

2022.

[40] On November 21, 2022, counsel for 273 Ontario wrote to the Receiver objecting to that
amount. 273 Ontario claimed that it was owed $7,047,395.23, which included, among other
things, interest to the July 16, 2023 maturity date of its loan (the “273 Ontario Loan”).

The Bidding Process
a) The 273 Ontario Bid

[41] The Receiver advised counsel for 273 Ontario that any Credit bid made by 273 Ontario
must provide cash in the amount of the Registered Liens Claims. That cash was to be set aside
until the final determination of the validity and priority of the Registered Lien Claims, or the

settlement thereof.

[42] 273 Ontario had concerns about submitting a Binding APA containing a Credit bid by the
bid deadline given that: a) the Registered Lien Claims, which 273 Ontario did not believe were
legitimate, had not been determined and 273 Ontario was not certain it could raise sufficient
financing to satisfy both the Trez mortgage as well as the Registered Lien Claimants; and b)
there was a discrepancy between the calculations of the Receiver and 273 Ontario as to the
amount outstanding of the 273 Ontario Loan and that could be applied to the Credit bid.

2023 ONSC 832 (Canlil}
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[43] Counsel for 273 Ontario asked that the Receiver take no steps to “declare a winning bid
or disregard [his] client’s bid” until the hearing of a proposed motion to extend the bid deadline,
proposed to be scheduled on November 29, 2022. Counsel for the Receiver advised counsel for
273 Ontario that the Receiver had discretion to extend the November 25, 2022 bid deadline if

necessary.

[44] Regardless of what may, or may not, have transpired in the lead up to the November 25,
2022 bid deadline, counsel for the Receiver worked with counsel for 273 Ontario to attempt to
address 273 Ontario’s concerns thereafter. This included a suggestion that 273 Ontario submit a
Credit bid which: (i) was conditional on the Registered Lien Claims being resolved to its
satisfaction, and (ii) provided for a Credit bid of 273 Ontario’s debt of not less than a specified
amount. Counsel for the Receiver advised counsel for 273 Ontario that the Receiver would
consider any written offer made by 273 Ontario by the bid deadline, and that no motion was
necessary to extend the bid deadline.

[45] 273 Ontario submitted a non-binding letter of intent on the bid deadline. Even though it
did not satisfy the requirements for bids under the Sale Process (nor was it accompanied by a
commitment for firm irrevocable financing or a deposit), the Receiver received and considered
its terms and continued discussions with 273 Ontario thereafter.

[46] By December 2, 2022, the amount in dispute between the Receiver’s alleged amount
owed under the 273 Ontario Loan, and 273 Ontario’s alleged amount owed, was about $700,000.
The Receiver advised 273 Ontario that it would accept, for the sole purpose of 273 Ontario’s
Credit bid, 273 Ontario’s claim that $7,047,395.23 was owed under the 273 Ontario Loan.

b) Ora and other Bids

[47] Ora and two other bidders submitted bids compliant with the requirements under the Sale
Process on the bid deadline of November 25, 2022. The Receiver negotiated with Ora with
respect to various terms of its bid. The result was that the Ora submitted an unconditional, all
cash, Binding APA on December 7, 2022 (the “Ora Binding APA”), a requirement of which is
that all Unit Purchaser Agreements and the unit deposits received thereunder be excluded from
the Purchased Assets (as defined in the Ora Binding APA).

c) Request for Binding APA from 273 Ontario

[48]  After receiving the unconditional, executed Ora Binding APA on December 7, 2022, the
Receiver asked 273 Ontario to submit a Binding APA with proof of financing and a deposit by

December 9, 2022.

[49] On Friday December 9, 2022, 273 Ontario submitted its Credit Bid. The bid was
conditional on financing (but accompanied by a commitment letter) and was submitted with an
unconditional Binding APA that the Receiver could accept.

d) The Receiver’s Decision

3
;
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[50] The Receiver evaluated the Credit Bid and determined that it had significant risk around
both the certainty of closing and 273 Ontario’s ability to pay the cash component of the purchase
price that was dependent on financing, which was itself contingent.

[51] The Receiver thereafter decided to accept the Ora Binding APA, as it contained fewer
conditions, carried less closing risk and had a greater certainty of recovery for creditors
generally. The Receiver considers the Ora Binding APA to represent the best executable offer
received in the Sale Process. The Receiver accepted the Ora Binding APA on December 10,

2022.4

[52] On Monday, December 12, 2022, 273 Ontario supplemented its Credit Bid with financing
commitments sufficient to pay certain priority payables, including the Trez Loan and the
Receiver’s Borrowing Charge, but not the Registered Lien Claims. Rather, the Credit Bid
contains a closing condition that requires the Registered Lien Claims to be withdrawn or
declared by the court to be invalid or dismissed. The Credit Bid does not require the termination

or vesting out of the Unit Purchaser Agreements.

[53] After accepting the Ora Binding APA, the Receiver received and considered some
additional material and terms presented by 273 Ontario. The Receiver attempted to facilitate a
settlement between Ora and 273 Ontario that involved 273 Ontario paying a break fee to Ora.
There appeared to be a settlement but 273 subsequently advised that it was not prepared to
proceed with that settlement in advance of the initial return date of the Receiver’s motion on
December 15, 2022. This led to the request by 273 Ontario for an adjournment so that it could
bring its cross-motion and make further submissions in opposition to the Receiver’s motion (that

procedural history is discussed above).

The APS

[54] The APS (comprised of the Ora Binding APA accepted by the Receiver) requires that
title to the Property be vested in the Purchaser free and clear of the Unit Purchaser Agreements.
As such, the proposed AVO vests out the Unit Purchaser Agreements.

[55] The net sale proceeds under the APS are expected to repay the first mortgage in full, and,
subject to the final determination of the Registered Lien Claims, part of the 273 Ontario

mortgage.

[56] Since the Property is to be transferred free and clear of all encumbrances and the
Registered Lien Claims have not been finally determined, the Receiver seeks approval to hold

4 There was some discrepancy in the evidence about the date on which the Ora Binding APA was accepted, but it
was confirmed during the January 26, 2023 hearing to have been accepted on December 10, 2022.

AY
;
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back the following amounts comprising a proposed reserve for Registered Lien Claims (the
“Reserve”) until the Registered Lien Claims have been finally determined or resolved:

a.  Until such time that the KNYMH Lien is resolved, the Receiver proposes to hold a
cash reserve of $259,211 from the net sale proceeds of the proposed Transaction,
being the full amount of the KNYMH Lien, pending further order of the court.

b. Until such time as the validity and priority of the Capital Build Lien has been
resolved, the Receiver proposes to hold a cash reserve of $2,000,665 from the net
sale proceeds of the proposed Transaction, being the full amount of the Capital Build

Lien, pending further order of the court.

[57] Ora has permitted its ten percent deposit to be held in a non-interest bearing account
pending the court’s determination of these motions. It has also kept liquid cash available so that
it can close (with payment of its all cash purchase price) within five days of any court approval

of the Transaction.
The Assignment of the Trez First Morigage Position

[58] Trez gave notice of default under its first mortgage in August 2022. The mortgage loan
matured and became due and payable in September 2022. The net proceeds from the Transaction
are projected to exceed the amounts owing to Trez. As noted above, the AVO contemplates

paying out this first mortgage in full.

[59] 273 Ontario advised the court that, since the hearing on January 6, 2023, it continued to
work with its financier, Toronto Capital Corp. (“Toronto Capital”), towards redeeming the
Property. To that end, Toronto Capital and Trez entered into a Loan Sale Agreement (and
ancillary agreements) whereby Trez assigned the first mortgage charge to Toronto Capital (the

“Toronto Capital Assignment”).

[60] Pursuant to the Toronto Capital Assignment, Trez was paid out in full on the first
mortgage and Toronto Capital became the first priority secured creditor. This transaction closed,
and the security was transferred from Trez to Toronto Capital on the morning of January 26,

2023, just prior to the hearing.

[61] Toronto Capital opposes the sale to Ora, among other things. As such, both the first-
ranking (Toronto Capital) and second-ranking (273 Ontario) secured creditors now oppose the
sale to Ora, and support either (i) the completion of the redemption of the Property by effecting a
transfer of the Property to 273 Ontario; or (ii) the approval of the Credit Bid to effect a sale of
the Property to 273 Ontario, both with the assumption of Toronto Capital’s interest such that it is

preserved.

[62] 273 Ontario has advised that it incurred financing fees of approximately $235,000 to
arrange for the Toronto Capital Assignment, plus legal costs. These expenses are in addition to
the amounts it has already spent funding the receivership and these proceedings.
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Issues to be Decided

[63] The issues to be determined on the Receiver’s motion and 273 Ontario’s cross-motion
were outlined in the January 18, 2023 endorsement to be as follows:

a.

b.
c.
d.

Analysis

Are there stakeholders who should have been served with the motions:
i. The Unit Purchasers?

ii. The Registered Lien Claimants?

Does 273 Ontario have the right to redeem the Property?
Should the Transaction and the APS be approved and the proposed AVO be granted?

Should the Ancillary Order be granted?

Preliminary Issues Regarding Service and Notice, and Updated Positions Regarding the Unit
Purchasers and Registered Lien Claimants

[64] The service issues were addressed in the January 18, 2023 endorsement. The Receiver’s
Second Supplement to the Second Report provided the following updates and information arising

out of that endorsement:

a.

The Receiver made efforts to contact the Unit Purchasers and their counsel of record
to notify them of the motions and provide them with the link to access the court
materials by email and phone. They were invited to respond to the Receiver if they
wished to put their positions before the court.

Some Unit Purchasers contacted the Receiver and all who expressed a desire to
attend the January 26, 2023 hearing were provided with the video link.

A number of Unit Purchasers attended the hearing (approximately 30), and three
requested and were given the opportunity to address the court.

As at January 24, 2023, of the 62 residential and commercial Unit Purchasers
contacted by the Receiver, 32 indicated that they would prefer their Unit Purchaser
Agreements be terminated, 9 indicated they would prefer their Unit Purchaser
Agreements be maintained, and 21 did not respond, or responded without indicating

a preference.

The Registered Lien Claimants are represented by counsel on the Service List and
both were served prior to the motion dates on December 22, 2022 and January 6,
2023. Capital Build’s Bankruptcy Trustee, and the Trustee’s counsel, were also
served with the motion materials. KNYMH’s counsel attended the January 26, 2023

hearing.

The Receiver does not rely on the contractual provisions of the Unit Purchaser
Agreements to terminate those contracts. The Receiver relies on the powers granted
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to it under paragraph 3(c) of the Appointment Order “to manage, operate, and carry
on the business of the Company, including the powers to enter into any agreements,
incur any obligations in the ordinary course of business, cease to carry on all or any
part of the business, or cease to perform any contracts of the Company”, as well as
the court’s inherent jurisdiction as the basis for terminating the contracts and
returning deposits to the Unit Purchasers.

[65] At the January 26, 2023 hearing, some Unit Purchasers expressed the view that they
would like to receive their deposits back and to have their Unit Purchaser Agreements
terminated, having lost faith in the Rosehill Project coming to fruition. Others indicated that
they would like to see the Rosehill Project built and to proceed with their purchase. One
purchaser in particular (who also provided a statutory declaration) emphasized the attractive
location, its proximity to amenities and services for seniors in the area and the enhancements to
their unit to accommodate their particular needs. This purchaser expressed concerns about
retirement plans and the detriment to purchasers and the community over the loss of the Rosehill

Project.

[66] In its submission to the court on January 26, 2023, 273 Ontario advised that if it is
permitted to redeem or has its Credit Bid approved, it will provide the Unit Purchasers with 30
days to advise whether they wish to have their units put back into the pool of units to be sold by
273 Ontario going forward, and if such sales are achieved (without loss) then 273 Ontario will
cancel their contracts without cost or penalty to them. 273 Ontario is prepared to have any court
order approving the redemption or acceptance of its Credit Bid incorporate such a provision into

the order.

[67] 273 Ontario also indicated that it is prepared to have any court order approving the
redemption or acceptance of its Credit Bid contain the following mechanisms to preserve the
rights of the Registered Lien Claimants pending the determination of their rights by the court as

follows:

273 is prepared to bond off 10 percent of the respective amount of the Capital
Build and KNYMH Liens. Alternatively, in the event the Court approves the 273
Credit Bid or permits 273 to redeem the Property, the resulting order can provide
that KNYMH’s and Capital Build’s rights under the Liens are preserved in the
Property to the extent they are found to be in priority to the 273 mortgage
following the closing of the transaction.

[68] Counsel for KNYMH indicated at the hearing that as long as its rights under s. 44(1) of
the Construction Act, R.S.0. 1990, c. C.30 are preserved, and its lien is terminated on the basis
of the payment of appropriate funds into court (the entire amount of the lien plus 25 percent for
costs), or alternatively, its lien is preserved in the Property until such time as any process for the
determination of the Registered Lien Claims has run its course, it takes no position on the

motions.
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Does 273 Ontario Have the Right to Redeem the Property and Should the Court Permit it to do
so?

The Right to Redeem

[69] 273 Ontario argues that s. 2 of the Mortgages Act, R.S.O. 1990, ¢. M.40 guarantees a
secured creditor’s right to redeem. According to 273 Ontario, “[i]t permits the mortgagor or any
‘encumbrancer’, such as 273 [Ontario] as [a] secured creditor, to ‘assign the mortgage debt and
convey the mortgaged property’ to any person.”

[70] Section 2(1) of the Morigages Act entitles the mortgagor to require the mortgagee to
assign the mortgage debt and convey the property as the mortgagor directs. The mortgagee is
bound to assign and convey accordingly. Section 2(2) of the Act allows that right to be enforced
by each encumbrancer. A requisition of an encumbrancer prevails over that of the mortgagor.

[71] The right to redeem is a right of a debtor, upon payment of a debt, to recovery the
property pledged to a creditor as security for payment of a debt: see Wild Goose, at para. 69.

[72] In this case, 273 Ontario seeks to convey the Property to itself (and would have sought to
assign the first mortgage debt to its financier, Toronto Capital, but that has now preemptively

occurred).

[73] Neither the Receiver nor Ora appear to disagree with 273 Ontario’s theoretical right to
redeem the Property as the second mortgagee. While this typically arises in foreclosure or court
ordered sales (under, for example, r. 64 of the Rules of Civil Procedure, RR.O. 1990, Reg. 194),
273 Ontario’s request to redeem it is not opposed on the basis that no such right could ever arise
in the context of a court ordered sale process in a receivership.

[74] Rather, what the Receiver and Ora oppose is the timing of 273 Ontario’s purported
exercise of this right. They maintain that the court should not exercise its discretion to allow a
creditor to exercise a right of redemption after a court-ordered Sale Process is in place and a bid
has been accepted. Particularly in this case, a Sale Process that the creditor (273 Ontario) was
consulted about and did not oppose when it was approved by the court.

Should 273 Ontario be Permitted to Redeem the Property?

[75] The Receiver relies on B&M Handelman Investments Limited v. Mass Properties Inc.
(2009), 55 C.B.R. (5th) 271 (Ont. S.C.) to argue that 273 Ontario should not be permitted to
exercise its right of redemption at this stage in the proceedings.

[76] In B&M Handelman, the court relied on the wording of the order authorizing the receiver
to sell the subject property to preclude an automatic right to redeem. The court noted that in
cach case where the Receiver took steps to market the Property and to sell it in the ordinary
course of business with the approval of the court, “it was exclusively authorized and empowered

to do so, to the exclusion of all other persons including debtors and without interference from
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any other person”: B&M Handelman, at para. 21. It was “[i]n the face of these pfovisions”, that
the court precluded an automatic right to redeem.’

[77] The Receiver argues that the Appointment Order and Sale Process Order in this case
should be read as containing similar language that precludes a right of redemption. I have not
found similarly prescriptive language in the court orders in this case.

[78] Of more direct concern in this case is the impact that allowing 273 Ontario to exercise its
right of redemption would have on the integrity of the court approved Sales Process. The policy
considerations that weighed heavily on the court in B&M Handelman, at para. 22 are of equal

concern in this case:

A mockery would be made of the practice and procedures relating to receivership
sales if redemption were permitted at this stage of the proceedings. A receiver
would spend time and money securing an agreement of purchase and sale that
was, as is common place, subject to Court approval, and for the benefit of all
stakeholders, only for there to be a redemption by a mortgagee at the last minute.
This could act as a potential chill on securing the best offer and be to the overall

detriment of stakeholders.

[79] These policy considerations are discussed in many of the cases decided after the case that
273 Ontario relies upon most heavily, Bank of Montreal v. Hester Creek Estate Winery Ltd.,
2004 BCSC 724, 2004 B.C.L.R. (4th) 149. They do not appear to have factored in the court’s
decision in Hester, in which the court was unequivocal on the use of a redemption in a sales

process:

[t]he integrity of the court process is not compromised by allowing a debtor or its
trustee in bankruptcy to redeem the mortgaged property on the eve of an
application to approve a sale of the property. Whenever there is a court-ordered
sale process, it is always implicit that the conduct of the sale is subject to the
debtor being able to pay off the secured creditor before a sale is approved by the

coutrt.

[80] The policy considerations inform the analysis in the cases decided after Hester, starting
with B&M Handelman. Most recently, in Wild Goose at para. 74, the court noted that “[i]n a
case in which a debtor seeks to redeem security after a sale has been negotiated by a receiver
before a sale has been approved, consideration of the purchaser’s interest and the efficacy and
the integrity of the process by which an offer was obtained may favour approval of the sale”

(emphasis added).

5 As a result of B&M Handelman, the court in Wild Goose, at para. 67 expressly reserved in the court order wild
Goose’s right to redeem “that might otherwise be lost on the reasoning in [B&M Handelman].”
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[81] While the court in Wild Goose, at para. 78 distinguishes Hester on the basis that all the
secured creditors were protected by the redemption in Hester, the decision on whether to allow a
redemption in Wild Goose still appears to have turned on the integrity of the sales process. At
para. 80 the court notes, “[iJn my view, protecting the integrity of the sales process contemplated
by the sale solicitation order outweighs Wild Goose’s claim that it should be entitled to redeem
the petitioner’s security in the circumstances of the case.”

[82] What emerges from these more recent cases is that the integrity of a court approved sale
process is an important consideration. If a sale process is found to be sound, it should not be
permitted to be interfered with by a later attempt to redeem. Further support for this approach
can be found in the court’s reasoning in BDC v. Marlwood Golf & Country Club, 2015 ONSC
3909, 27 C.B.R. (6th) 166, at para. 27: “[i]n this case, the sales process was properly run.
Redemption of its mortgage by Marlwood in these circumstances would interfere with the

integrity of that process.”

[83] The court engages in a balancing analysis of the right to redeem against the impact on the
integrity of the court approved receivership process: see BCIMC Construction Fund Corporation
et al. v. The Clover on Yonge Inc., 2020 ONSC 3659, at para. 41. The importance of the timing
of the process in relation to the purported exercise of the right to redeem is emphasized at para.

36:

In [B&M] Handelman, the Receiver had already run a bid process, had selected a
purchaser and was moving to approve the purchase. Different considerations arise
at that late a stage. Allowing debtors to redeem property on the sale approval
motion would discourage potential purchasers from submitting bids in the first
place and threaten the utility of the receivership process more generally.

The Balancing of Interests

[84] The rights enunciated in Hester and relied upon by 273 Ontario must be balanced with
the integrity of the court approved sale process. That in turn requires a consideration of whether
that sale process was carried out in a procedurally fair manner, with a view towards achieving
the best (and not an improvident) price, and with regard to the interests of all stakeholders. That
consideration is part of the analysis that the court must engage in under the Soundair principles
when deciding whether to approve the Transaction and grant an AVO, discussed in the next

section of this endorsement.

[85] The potential for prejudice to the different stakeholders is another consideration that is to
be factored into the balancing exercise undertaken by the court in determining whether to permit
the exercise of a right to redeem: see Wild Goose, at para. 74; BCIMC, at para. 47.

[86] The stakeholder interests identified in this case include:

a. The interest of 273 Ontario, a joint venture and the fulcrum creditor, in acquiring the
Property to try to preserve its debt and equity in the Rosehill Project (and avoid the
losses that it will suffer if the Transaction is approved), as manifested by the relief
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sought in its cross-motion for the court’s approval of its request to redeem or its
Credit Bid.

b. The interest of the Receiver, in its capacity as the court appointed officer that sought
the Sale Process Order and carried out the Sale Process, to protect the integrity of the

court approved Sale Process.

c. The Purchaser is also invested in the integrity of the Sale Process, having participated
in it in good faith. It also has a financial interest not only in the acquisition of the
Property at the price agreed to under the Ora Binding APA, but in the lost
opportunity costs by allowing its deposit to be held in a non-interest bearing account
since November 25, 2022 and by maintaining sufficient liquidity to close the all-cash
Transaction within five days of any court approval. While it engaged with the
Receiver knowing that the Sale Process could be terminated by the Receiver, that
never happened.

d. The priority interests of the first mortgagee (previously Trez and now Toronto
Capital) and the Registered Lien Claimants are now protected under both the Ora
Transaction and the redemption/Credit Bid scenario, so they have no prejudice to be
considered. Any prejudice to Toronto Capital in respect of its plans to finance 273
Ontario has been created after the Receiver accepted the Ora Binding APA and is not

a relevant consideration.

e. The Unit Purchasers whose Unit Purchase Agreements will be terminated (and
deposits returned) under the proposed Transaction, if approved. They have now been
given notice and have not come forward with a strong voice of opposition to the
termination of those agreements by the court.® Of those who have expressed a view,
more prefer this than oppose it, and more still were silent on the point. The number
and substance of the opposition is underwhelming, given how far away the Rosehill
Project is from completion.’

6 The purpose of requiring that the Unit Purchasers be given notice of the relief sought was so that they were made
aware and given the opportunity to make submissions about whether the court could or should make the requested

order deeming the Unit Purchaser Agreements to have been terminated. .

7 After the Unit Purchaser feedback was received and reported, 273 Ontario argued that only the interests of those
who want to continue with their Unit Purchase Agreements should be considered. This was said to be logical
because the court is being asked to allow the Receiver to break those agreements, whereas the Unit Purchasers in
favour of that happening do not have a right themselves to break their agreements. That takes too narrow a view of
the Unit Purchasers’ interests. They all have an interest in what happens to their Unit Purchase Agreements as a
consequence of the Transaction that the court is being asked to approve, even if they do not have the right to break,
or specifically enforce, their agreements because of the terms of the Appointment Order,

Canlli)

023 ONSC 832 ¢

2



-Page 19 -

f  Any other remaining unsecured creditors are unlikely to recover under either
scenario and are not being directly impacted beyond the non-recovery of their debt.

[87] The court recognizes that all stakeholder interests may not be equal: “[a]lthough the
interests of the debtor and purchaser are also relevant, on a sale of assets, the receiver’s primary
concern is to protect the interests of the debtor’s creditors™ Skyepharma PLC. v. Hyal
Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. 8.C.), at para. 6.

[88] The other stakeholder interests in this case are either neutral or militate in favour of
preserving the integrity of the Sale Process, which is what is stacked up against 273 Ontario’s
interests as a secured creditor and joint venture participant that will not fully recover its debt,
investment or costs of the receivership if the Transaction is approved and is completed.

[89] While the situation in this case is distinguishable from most of the decided cases in that it
is a secured fulcrum creditor, rather than the debtor company in default, seeking to redeem, that
does not diminish the importance of the integrity of the court approved Sale Process.

[90] The normal course would be for the Credit Bid to be made at the outset of the Sale
Process as the stalking horse bid. However, 273 Ontario was not willing or able to put forward a
bid at the outset of the process. Asking the court to consider an improved Credit Bid (as of
January 26, 2023) that may now be executable more than a month after the extended bid deadline
under the Sale Process (and almost two months after the original bid deadline) undermines the

integrity of the Sale Process.

[91] Similarly, 273 Ontario only sought to redeem at the end of the court approved Sale
Process that it was consulted on and participated in, after it became apparent that it was not able
to make a competitive bid by the time of the extended bid deadline it was given of December 9,
2022. Allowing this right to be exercised at that late stage also undermines the Sale Process. If
273 Ontario had wanted to reserve its right to redeem to the end of the Sale Process, that is
something that should have been expressly addressed at the time the Sale Process Order was

made.

[92] To be clear, it is not, as was suggested by 273 Ontario, the mere fact that the Receiver
decided to accept the Ora Binding APA on December 10, 2023 that the court is looking at when
considering whether the right to redeem is available. It is the fact that there was a court
approved Sale Process that 273 Ontario was consulted about, did not oppose and participated in
and only sought to override by a redemption when it was unable to make a competitive bid.

[93] The existence of the APS (accepted Ora Binding APA) was always subject to court
approval. If not approved, or if the court was not prepared to order the deemed termination of
the Unit Purchase Agreements (with the result that the condition of the APS would have failed
unless waived by both the Receiver and Ora) then 273 Ontario might have been permitted to step
in with its redemption or Credit Bid. But that has not transpired.

[94] The court has the jurisdiction to approve the deemed termination of the Unit Purchaser
Agreements. The proposed treatment of the Unit Purchasers upon said termination is consistent
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with their contractual remedies for a breach of their agreements. No compelling reason has been
presented not to approve this, if it is otherwise determined that the Soundair principles are

satisfied (discussed in the next section).

[95] The weighing of the interests (and prejudice) of all stakeholders is also an integral part of
the consideration of the Soundair principles. If the Receiver is found to have carried out the
court approved Sale Process in a manner consistent with the Soundair principles, the balance will
favour protecting the integrity of the Sale Process over 273 Ontario’s right of redemption.

Should the Transaction and APS be Approved and the Proposed AVO Granted?

[96] The proposed sale to Ora must be demonstrated to meet the sale approval test from
Soundair. To do so, the Receiver must demonstrate that:

a. sufficient effort was made to obtain the best price and that the receiver has not acted
improvidently;

b. it has considered the interests of all stakeholders;

c. the process under which offers were obtained and the sale agreement was arrived at
was consistent with commercial efficacy and integrity; and

d. there has not been any unfairness in the working out of the process.

a) The Receiver’s Efforts and Actions Were Provident

[97] According to the Court of Appeal in Soundair,

[Wlhen a receiver’s sale is before the court for confirmation the only issues are
the propriety of the conduct of the receiver and whether it acted providently. The
function of the court at that stage is not to step in and do the receiver’s work or
change the sale strategy adopted by the receiver. Creditors who asked the court to
appoint a receiver to dispose of assets should not be allowed to take over control
of the process by the simple expedient of supporting another purchaser if they do
not agree with the sale made by the receiver. That would take away all respect for
the process of sale by a court-appointed receiver.

When deciding whether a receiver had acted providently, the court should
examine the conduct of the receiver in light of the information the receiver had
when it agreed to accept an offer. In this case, the court should look at the
receiver’s conduct in the light of the information it had when it made its decision
on March 8, 1991. The court should be very cautious before deciding that the
receiver’s conduct was improvident based upon information which has come to

light after it made its decision.
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[98] The Receiver consulted with stakeholders, including 273 Ontario, in developing the Sale
Process, which was followed. The confidential exhibits filed indicate a range of bid prices with
differing conditions. Even the pre-Sale Process bid was conditional on due diligence and was
withdrawn. Aside from that one withdrawn pre-Sale Process bid, the Ora Binding APA reflects
a purchase price within the range of other all cash bids received and within the (low end of the)

range of estimates of value from three independent brokers.

[99] If there was a subsequent bid that demonstrates that Ora’s price was improvidently low,
that might be a relevant ex post facto consideration, but there is no comparable bid in this case.
What we have is just a willingness on the part of 273 Ontario, a second mortgagee and investor
who stands to lose a lot under the Ora Transaction to take on the risk and burden of the first
mortgage, the Registered Lien Claims (to the extent they are ultimately determined to be valid
and payable) and other expenses that will rank ahead of the second mortgage. 273 Ontario
argues that its bid is almost 50 percent higher than the Ora Binding APA purchase price.
However, that is not a reasonable comparison as the 273 Ontario Credit Bid is not a market bid
that reflects any independent value assessment to which the court could compare the Ora bid. It
is more appropriately characterized as the by-product of the value of the registered security on

the Property.

[100] Some of the other criticisms of 273 Ontario about the Receiver’s conduct and actions are
addressed under the third category of Soundair (process related) considerations, although there
may be some overlap between the first and third categories.

[101] For purposes of this first part of the analysis, the Ora Binding APA has not been
demonstrated to be improvident.

b) Consideration of Stakeholder Interests

[102] Under the second consideration, I agree with 273 Ontario that the court should be
primarily concerned with the interests of creditors. It is secondarily concerned with the process
considerations and the interests of other stakeholders: see Soundair, citing Crown Trust Co. et al.

v. Rosenberg et al. (1986), 60 O.R. (2d) 87 (H.C.).

[103] The fact that the secured creditor (273 Ontario now effectively operating from the first
and second secured positions) supports its own bid is not surprising or a particularly weighty
factor. However, as was observed in the concurring opinion in the Court of Appeal’s decision in

Soundair,

I should like to add that where there is a small number of creditors who are the
only parties with a real interest in the proceeds of the sale (i.e., where it is clear
that the highest price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly benefit therefrom), the
wishes of the interested creditors should be very seriously considered by the

receiver.
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[104] The court understands that 273 Ontario stands to lose a great deal if the Transaction and
the Ora Binding APA are approved. There can be no doubt that the interests of the creditors are
an important consideration and that the opinion of the creditors as to which offer ought to be
accepted is something to be taken into account. However, that should not be at the expense of

the integrity of the Sale Process.

[105] 273 Ontario’s desire to have the opportunity to make a Credit Bid was facilitated by the
Receiver in the accommodations it afforded to 273 Ontario up to December 9, 2022. The
Receiver went to great lengths to accommodate 273 Ontario, but 273 Ontario was not able to put
together a firm unconditional bid by December 9, 2022, when it was told it had to.

[106] At that time, the Receiver also had to consider the interests of Trez (the first priority
secured creditor) and make a business judgment about whether to proceed with the Ora Binding
APA or 273 Ontario’s Credit Bid after it was received on December 9, 2022. That decision was
made with regard to the factors that were outlined in the court approved Sale Process, including
the relative closing and execution risks associated with each.

[107] 273 Ontario complains that the Receiver rushed to accept the Ora Binding APA on
December 10, 2022 rather than continuing to engage with a view to receiving an unconditional
Credit Bid from 273 Ontario, after it threatened to exercise its right to redeem the Property.
However, by December 10, 2022, the Receiver was in the position of having to accept the Ora
Binding APA or risk losing the Transaction. The Ora Binding APA was the only available
closable deal at the time that had a certain outcome of full recovery for the first secured creditor,
Trez. This is owing to the fact that 273 Ontario did not have firm financing to satisfy the first
priority secured loan, whether by redemption or through a Credit Bid.

[108] The Receiver, in its discretion, determined that there was a risk of losing the Ora Binding
APA and that is what led to the decision to accept it after evaluating the two options available.
The Receiver’s judgment at the time, for which no grounds have been suggested as warranting a
lack of deference, was that Ora could walk from the Transaction if the Receiver did not sign back
the Ora Binding APA. The Receiver was worried about the terms and conditions of the Credit
Bid and its conditional financing at the time.® The Receiver’s business judgment about the
potential loss of the Ora Binding APA, weighed against the inability of 273 Ontario to come
forward with a firm Credit Bid, is not something that the court should second guess.

[109] As was observed in the earlier discussion about balancing stakeholder interests, in this
case it largely comes down to a balancing of the integrity of the Sale Process against 273
Ontario’s interests. The following passage from Soundair is instructive:

8 273 Ontario suggested that the Receiver should have known, or could have asked and been told, that the financing
would be waived by the lender, despite what the commitment letter said. If that was the case, that was something

273 Ontario could have conveyed to the Receiver, but did not do so.
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The process is very important. It should be carefully protected so that the ability
of court-appointed receivers to negotiate the best price possible is strengthened

and supported.

[110] The integrity of the Sale Process is not just about the fact that the Ora Binding APA had
been accepted, for reasons indicated earlier.

[111] The record is clear that consideration was given to all stakeholders’ interests. The
Purchaser’s interests were not given more or undue weight over the interests of secured creditors.
If anything, it was the interests of Trez, the first secured lender at the time, that the Receiver was,
justifiably, concerned about if the Transaction was lost. The second secured lender’s interests
were not disregarded, ignored or given unfair consideration; they just did not tip the balance in
the ultimate decision by the Receiver to accept the Binding Ora APA.

[112] Similarly, the interests of the Unit Purchasers, whose agreements the court is being asked
to deem to have been terminated, were considered. It was determined that they were being
treated in accordance with their contractual rights upon any breach or termination of the Unit
Purchase Agreements by the Company. Although their contractual remedies upon termination
are not being compromised (they are getting their deposits back as they would be entitled to on
any breach), a minority of them, when given the opportunity, expressed disappointment that their
expectation of purchasing a completed unit in the Rosehill Project will not be met. The majority
appear to be content with the preservation of their contractual remedies upon termination or
breach and the return of their deposits, a reasonable expectation that will be met if the

Transaction is approved.

[113] In the end, what is important is that all relevant stakeholder interests were considered and
balanced by the Receiver, including those of 273 Ontario. Iam satisfied that they were.

¢) The Commercial Efficacy and Integrity of the Sale Process

[114] 273 Ontario has criticized the manner in which the Receiver reached out to some
prospective bidders (and failed to follow-up directly with one of the known pre-Sale Process
bidders), as well as the fact that an outdated draft non-reliance appraisal report was not in the
data room. The Receiver has explained its actions with reference to these criticisms in a manner
that satisfies the court. They do not diminish the integrity of the Sale Process that the Receiver

followed.

[115] 273 Ontario also criticizes the Receiver for running a “fire sale” because it was
mentioned in its materials for the Sale Process that the Rosehill Project had “fallen into
receivership,” thereby suggesting there was an insolvency situation. Having considered all the
evidence about the implementation of the Sale Process, I do not consider this to be a fair
characterization of the Receiver’s conduct during the Sale Process. Nor was it improper for the
fact that the Rosehill Project was in receivership to have been mentioned; the Receiver has to

identify itself as such when engaging with prospective purchasers.

2023 ONSC 832 {CanLll}



- Page 24 -

[116] It has not been suggested that the court approved Sale Process itself lacked commercial
efficacy or integrity. Nor has it been demonstrated that the Receiver failed to follow that
process. 1 am satisfied that the process under which bids were obtained and the APS was arrived

at was consistent with commercial efficacy and integrity.

d) No Unfairness in the Working out of the Process

[117] The Receiver engaged with 273 Ontario and made efforts to take its interest in making a
bid into account. Even after it missed the bid deadline, 273 Ontario’s offer letter was received
and considered and 273 Ontario was encouraged and given time to compile a bid.

[118] Further, the Receiver treated 273 Ontario faitly in receiving and considering the bid it
eventually made, which was not accompanied by proof of financing and was no accompanied by
a Binding APA. Whereas the Receiver could have rejected this for non-compliance, it did not do

SO.

[119] 273 Ontario complains that it was “jammed” because of the Receiver’s delay in
confirming the validity, enforceability and amount owing under the 273 Ontario Loan and in
dealing with the Registered Lien Claims, both of which 273 Ontario maintains impacted its
ability to submit a Binding APA. The Receiver maintains that it responded in a timely manner to
requests from 273 Ontario about these matters. It even eventually agreed to allow 273 Ontario’s
second mortgage claim to be valued at the full amount 273 Ontario submitted, and not at the
lesser amount that the Receiver had valued it at for other purposes.

[120] 273 Ontario also complains that the Receiver first invited it to make its Credit Bid
conditional upon the resolution of the Registered Lien Claims to 273 Ontario’s satisfaction and
then gave as one of its reasons for preferring the Ora Binding APA that 273 Ontario’s Credit Bid
was conditional upon the Registered Lien Claims being withdrawn or found to be invalid. The
suggestion that a bid could be made conditional upon a satisfactory resolution of these claims
does not mean that this condition would not be factored into the evaluation of the bid, it just
meant that the requirement that the bid be unconditional for it to even be considered was being
waived (as an accommodation to 273 Ontario, something that the Receiver did not have to do).

[121] Tt is suggested that the Receiver should have started to validate 273 Ontario’s mortgage
security in July 2022, and that its delay until its final confirmation of the amount on December 3,
2022 was unreasonable. The Receiver has explained the normal course approach to validating a
security. Moreover, the record demonstrates a timely response to 273 Ontario’s request that it do
so when made in October 2022, including allowance for a higher amount than what the Receiver
considered appropriate for the purposes of the Credit Bid that it permitted 273 Ontario to make

after the bid deadline had already passed.

[122] Similar criticisms are made about the Receiver’s failure to prioritize the evaluation of the
Capital Build Lien (which 273 Ontario had maintained was fraudulent from the outset). Yet,
when asked to prioritize this, the Receiver did so and made the decision to seek approval from
the court to disallow it. The timing of 273 Ontario’s requests for the security review (and
subsequent request for confirmation of the accepted amount of the 273 Loan) and for the
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determination of the Registered Lien Claims have been addressed earlier in this endorsement.
273 Ontario suggests that, because it was funding the receivership, its requests should have been
given priority by the Receiver. The Receiver’s duties are to the court and all stakeholders. But it
did prioritize issues when they were raised by 273 Ontario, so these complaints are unfounded

both legally and factually.

[123] If273 Ontario had wanted its mortgage security validated and the Registered Lien Claims
dealt with before the bid deadline under the Sale Process, it could have asked that this be done at
the time of the court’s approval of the Sale Process Order. It did not do so. Now it suggests that
the Receiver was remiss in not appreciating how important this was to 273 Ontario’s
participation in the Sale Process. I do not accept that to be a valid criticism of the Receiver.

[124] At worst, there appears to have been a misunderstanding between the Receiver and 273
Ontario about whether the Receiver was working on evaluating 273 Ontario’s security and the
Registered Lien Claims prior to the specific requests from 273 Ontario that it do so commencing
in October 2022. The Receiver addressed these points during the Sale Process when it was asked
to do so in October 2022. The real issue is that 273 Ontario did not agree with, and was perhaps
surprised by, the Receiver’s assessments once received. The court does not accept the assertion
by 273 Ontario that the Receiver did not address these matters in a timely and diligent manner.
Even if 273 Ontario had thought, or hoped, they were being addressed earlier, that possible
misunderstanding does not rise to the level of a failing on the Receiver’s part.

[125] 273 Ontario argues that, but for the Receiver’s artificial and aggressive deadlines, and its
failure to address the two issues 273 Ontario requested it to take care of well before the bid
deadline, the Toronto Capital funding commitment would have been provided to the Receiver
before the bid deadline and its bid would not have suffered from the identified execution risks. I
have difficulty with the position that this delay was the Receiver’s fault. The deadlines were
prescribed under the Sale Process. It is not lost on the court that 273 Ontario was engaged in a
Sale Process that was primarily directed to prospective third-party purchasers. It declined to put
in a stalking horse bid in advance of the Sale Process Order and then had to scramble when it
decided to do so once the Sale Process was underway.

[126] 273 Ontario, at some point in the process, became concerned about the value of the bids
that might materialize and began to work on its Credit Bid. 273 Ontario then found itself
scrambling to find financing for a Credit Bid and was not able to do so even by the extended
deadline of December 9, 2022. I am not persuaded that this was a function of any unfairness in
the Sale Process that the Receiver followed, or its conduct in dealing with requests from 273
Ontario to review its security and determine the Registered Lien Claims.

[127] 273 Ontario then complains that after it submitted its Credit Bid, it was rejected out of
hand without any further negotiation after the Receiver rushed to accept the Ora Binding APA.
273 Ontario complains that the Receiver did not contact it to invite it to remove conditions
before accepting the Ora Binding APA. 273 Ontario suggests that this was done for Ora between
November 25 and December 6. In fact, it was done for both Ora and 273 Ontario before the
December 9, 2022 deadline. Suggestions were made in an effort to assist 273 Ontario in putting

2023 ONSC 832 (Canlli



- Page 26 -

in its Credit Bid despite the challenges it was facing. 273 Ontario did not raise concerns about
conditions on its financing with the Receiver before submitting its Credit Bid on December 9,

2022.

[128] The Receiver extended an accommodation to 273 Ontario by allowing it to continue in
the Sale Process after the November 25, 2022 Bid Deadline and to work forward from its offer
letter to its Credit Bid on the same time line as it afforded to Ora to move forward from its initial
Bid to the Binding Ora APA that was submitted on December 7, 2022, and then 273 Ontario was
given two days after that to submit its Credit Bid. 273 Ontario was not treated unfairly in this
process. Ora and 273 Ontario were both afforded opportunities to improve their bids after
November 25, 2022 and were treated equitably during that period.

[129] Events that occurred after the Ora Binding APS was accepted on December 10, 2022 are
of marginal relevance, unless they shed light upon matters that were known or ought to have
been known at the relevant time. In the category of marginal relevance would be the assignment
of the Trez first priority mortgage to Toronto Capital that has alleviated some of the execution
risk associated with the 273 Ontario Credit Bid that the Receiver had identified when it decided
to accept the Ora Binding APA. The fact that almost two months later, 273 Ontario was able to
get financing in place to take out the first secured mortgage does not diminish the legitimacy of
the Receiver’s concerns about the relatively more significant execution risk associated with the
Credit Bid when it was considering which bid was in the best interests of the stakeholders of the

Company on December 10, 2022,

[130] Lastly, I do not find there to have been anything unfair about the Receiver’s efforts to
facilitate a commercial resolution between 273 Ontario and Ora after the Ora Binding APA had
been accepted and 273 Ontario was able to obtain financing. No one tried to hold 273 Ontario to
that resolution, even though it agreed to it and later indicated that it had felt pressured to enter
into it and was not prepared to follow through with it.

[131] The fact that the terms and limitations on the 273 Credit Bid ultimately submitted were
less favourable in the Receiver’s assessment than other bids does not mean it was not properly
considered. I find that 273 Ontario was treated fairly by the Receiver in the working out of the

Sale Process.
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e) Approval of the APS, Transaction and AVO

[132] Accordingly, the Soundair principles having been satisfied, the APS and Transaction are
approved and the AVO is granted.

Should the Ancillary Order be Granted?

[133] Counsel for 273 Ontario suggested that the requested ancillary relief should be delayed,
regardless of the outcome of the decision on the AVO because there are concerns about fees that
273 Ontario has not had time to address. However, the Receiver is not seeking approval of its
fees under the Ancillary Order, The relief it is seeking is related to the AVO.

[134] If the Soundair requirements are found to have been met and the Receiver’s conduct in
carrying out the Sale Process is not impugned, it should not be open to further challenge. The
Receiver’s actions and activities during the relevant period should be approved. The approval of
the statement of receipts and disbursements is simply a recognition of what amounts were
received and paid. It is not an approval of any amounts that may have been paid to the Receiver
and its counsel. The Receiver will still be required to seek those approvals in the normal course
with the appropriate fee affidavits.

[135] In the meantime, establishing a reserve or holdback from the sale proceeds to satisfy the
fees, in such amounts as may ultimately be approved, is a prudent and reasonable thing to do,
particularly given the breakdown in the relationship between the Receiver and 273 Ontario.

[136] The proposed distributions, to the first mortgagee and on account of the Receiver’s
Borrowing Charge (for amounts borrowed and previously approved) appear to be reasonable. If
the new first mortgagee, Toronto Capital, does not want to be paid out then that can be addressed
in the context of the Ancillary Order being settled. I will hold off in signing it for now, but if it
does want to be paid out, I would approve that distribution.

[137] Finally, the requested sealing order is appropriate.

[138] The requested partial sealing order is limited in its scope (only specifically identified
confidential exhibits) and in time (until the Transaction is completed). It is necessary to protect
commercially sensitive information that could negatively impact the Company and its
stakeholders if this transaction is not completed and further efforts to sell the property must be

undertaken.

[139] The proposed partial sealing order appropriately balances the open court principle and
legitimate commercial requirements for confidentiality. It is necessary to avoid any interference
with subsequent attempts to market and sell the property, and to avoid any prejudice that might
be caused by publicly disclosing confidential and commercially-sensitive information prior to the

completion of the now approved Ora Transaction.

[140] These salutary effects outweigh any deleterious effects, including the effects on the
public interest in open and accessible court proceedings. I am satisfied that the limited nature

\
;
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and scope of the proposed sealing order is appropriate and satisfies the Sierra Club of Canada v.
Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522 requirements, as modified by
the reformulation of the test in Sherman Estate v. Donovan, 2021 SCC 25, 458 D.L.R. (4th) 361,

at para. 38.

[141] Granting this order is consistent with the court’s practice of granting limited partial
sealing orders in conjunction with approval and vesting orders.

[142] The Receiver is directed to ensure that the sealed confidential exhibits are provided to the
court clerk at the filing office in an envelope with a copy of this endorsement and the signed
order with the relevant provisions highlighted so that the confidential exhibits can be physically
sealed. At the appropriate time, the Receiver shall also seek an unsealing order.

Costs and Final Disposition

[143] The Receiver’s Motion for an AVO and Ancillary Order is granted on the terms indicated
herein. 273 Ontario’s cross-motion is dismissed.

[144] There was not sufficient time booked at any of the hearings to address the issue of costs.
The parties should exchange cost outlines and try to reach an agreement on costs. If they are
unable to do so they are directed to arrange a scheduling appointment before me so that an
efficient procedure can be established for the costs of these motions to be determined.

[145] Before signing the proposed AVO and Ancillary Order, 1 wanted to give the parties the
opportunity to consider if anything further needs to be changed in the forms that were originally
submitted by the Receiver, given the passage of time and with the benefit of the court’s
endorsement. Updated forms of orders may be submitted to me for consideration (with
blacklines to indicate changes made) by emailing them to my judicial assistant:
lina.bunoza@ontario.ca

[146] The court recognizes that this decision will have significant implications for 273 Ontario
and the Rosehill Project. However, after permitting the adjournments to allow for a full airing of
the multitude of issues raised on the merits, this is the outcome that has been reached. I am
appreciative of the efforts and helpful submissions provided by all counsel.

KIMMEL J.

Date: February 2, 2023
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[1] THE COURT: When | issued these oral reasons for judgment, | reserved the
right to edit them as to grammar, background and citations should a transcript be
ordered. | have made such edits, without affecting the substance or final disposition.

[2] The application before the Court today is for an order approving sale in these

foreclosure proceedings.

Background

[3] The petitioner is the second mortgagee owed approximately $28 million
pursuant to the order nisi pronounced July 27, 2023, which provided for a one day
redemption period, immediate conduct of sale and a redemption amount as of that
day of $25,852,930.50, with interest to accrue at the per diem rate of $7,715.16.

[4] The first mortgagee is owed approximately $11 million under its own
foreclosure proceedings in which an order nisi has been pronounced, meaning that
that approximately $39 million is secured up to this petitioner’s secured position, as

of now.

[5] The interest accruing on the first mortgage is approximately $2,300 per day,
meaning that interest continues to accrue on the two mortgages at approximately

$10,000 per day, or close to $300,000 per month.

[6] There are further financial encumbrances registered after this petitioner.
However, none of those other charge holders are in attendance today or taking any

position on this application.

[7] The petitioner seeks to sell the property to the BC Transportation Financing
Authority, for the sale price of $22,500,000, pursuant to an offer accepted on

October 4, 2023.

[8] The covenantor, or guarantor, Jun Chao Mo (the “Guarantor”), against whom
personal judgment was granted in the order nisi, opposes the sale. He is facing
significant exposure on that judgment if the sale is approved as sought, given the
shortfall on what | can safely describe as this failed real estate development project.

2023 BCSC 2337 (CanLh)



Accountable Mortgage Investment Corp. v. Nanaimo 22 Development (BT) Ltd.
Page 3

[9] In terms of marketing, the lands themselves were listed for sale by the

petitioner through their listing realtor, NAI Commercial, on July 26, 2023 initially with
an unpriced private listing, which is not unusual for development properties such as
this. The marketing letter which is attached to an affidavit sworn by the listing agent

confirming its contents. Among other marketing steps, the following was undertaken:

a) marketing materials were distributed by way of a brochure being sent to
over 2200 property owners, investors, users, influencers, although | am

not sure what that would entail, and realtors;
b) a for sale sign was listed on the lands on July 28, 2023;

c) a commercial broadcast email was sent to all members of the commercial

division of the Real Estate Board of Greater Vancouver; and

d) a data room with respect to the due diligence materials was established
with a requirement for a confidentiality agreement to be signed in order to

gain access.

[10] Thereafter, the properties were then listed on the MLS Service on August 11,
2023, at a price of $30 million. That list price was consistent with an appraisal that
had been obtained by the petitioner from Saran Appraisals & Consulting on March 8,
2023, which provided an estimated market value of the property as at March 1,
2023, of $30 million. In this appraisal, the appraiser states that an appropriate

exposure time for the property would be between three and six months.

[11] As part of the MLS listing, there was again a broad-based marketing program
which included, in addition to the usual advertising on the Internet, on MLS Services
and in the Western Investor, there was a direct calling campaign to approximately
150 large, mid, and small developers, as well as municipal and provincial

governments.

[12] The listing price was reduced to $27 million on September 14, 2023, with

emails then being sent to the various contacts to confirm that listing price reduction.

2023 BCSC 2337 {CanLlh



Accountable Mortgage Investment Corp. v. Nanaimo 22 Development (BT) Ltd.
Page 4

[13] The realtor's evidence is that there were 16 parties who signed confidentiality
agreements to gain access to the data room. However, despite several letters of
interest being received, the only clean offer, or offer that was finally able to be
concluded and accepted subject to court approval, was the subject offer received
October 4, 2023, in the amount of $22,500,000, for which a $5 million deposit has

been paid with a closing of seven business days following court approval.

[14] With respect to the reference to other interested parties and those offers that
were not capable of being accepted, | note that the particulars of those, including as

to amount, are not in the marketing report.

[15] The position of the Guarantor is principally that the properties have not been
fully and properly exposed to the market, which is required as a condition of any sale
being approved by this court. The reason for this is independent of a side issue
which is that on November 8, 2023, so approximately a week ago, Bill 47 received
first reading, which is a Bill that has been brought forward for the purpose of
stimulating development of multi-family units and development projects such as

could be done on the subject property.

[16] Specifically, the subject property is commercial development property that is
close to the Nanaimo and 29th Street Skytrain stations. Bill 47 contemplates that
property that is within a certain area, which this would fall, ought to be given at a
much higher density rating, or gross floor space ratio (‘FSR”). | am advised that
currently this property has a density rating of up to 1.04 FSR, whereas the Bill 47
contemplates that it could be anywhere from 5 to 10 FSR.

[17] Notably, Bill 47 was given first reading after the subject offer was accepted,
meaning that the impact of it receiving first reading was not in specific contemplation
of these particular purchasers, although perhaps they would have known from media
accounts that that was a possibility. In any event, there is nothing before the court
today to suggest that the possibility of this was before the potential purchasers or in

their minds when the offer was made, or for that matter any of the parties that were

engaged in the process.
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[18] Nonetheless the position of the Guarantor here today is that as a result of that
change in the marketability of the property, the property has not been fully and
properly exposed in accordance with what the current conditions of the property are.
The Guarantor argues that the first reading of Bill 47 may have had a significant

impact on the interest in and likely value of the property.

[19] In support of that position, the Guarantor has tendered into evidence an
opinion letter of Mr. Hart Buck from Colliers. Mr. Buck sets out a relatively detailed
summary of the Bill 47, and opines that the property would be affected by those

amendments, and makes the following recommendation:

| understand that the existing offer on the property from the BC Transit
Authority carries impressive terms with a very strong 5-million-dollar deposit
and a seven-day closing period after court approval. However, I'm of the
opinion that the purchase price of $22.5M may prove to be below market
value given the recent Bill 47 announcement. Accordingly, | would
recommend additional market exposure for the property by seeking an
amendment to the current BC Transit offer to allow court approval on a pre-
determined date in the middle of January. This timeline will allow the listing
broker to explore the opportunity of additional bids from the development
community, provide developers the opportunity to underwrite the opportunity,
considering the newly announced provincial policy, and in turn, ensure that
the maximum value and a fair process is achieved for each of the property
stakeholders.

[20] The petitioner's listing agent did, in his marketing report, comment as to the
impact of Bill 47 as follows:
The Province's announcement on November 8th, 2023 about the proposed
legislation for minimum density and close proximity to the transit, generally in

Skytrain stations specifically, created a buzz in the marketplace with an uptick
in interest at least from a discussion perspective.

[21] More recently and since Bill 47's first reading, on November 15th, 2023, the

petitioner’s realtor provided further detail with respect to what the Bill is intended to

achieve and that:

We are confident that the property has been properly exposed and that
notwithstanding Bills 46 and 47, there are still unquantifiable issues relative to
the development timing and costs that other market participants have been

unwilling to speculate on.
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Legal Analysis

[22] The parties do not disagree as to the appropriate considerations for the court
on an application for approval of sale. In the interests of time, | will only briefly

summarize those.
[23] In a court ordered sale, the court must be satisfied:
a) that the sale process was conducted in a business-like manner; and

b) that the proposed sale is provident in all of the circumstances as noted in
Mission Creek Mortgage Ltd. v. Angleland Holdings Inc., 2013 BCCA 281
at para. 40, and Kokanee Mortgage MIC Ltd. v. 669655 B.C. Ltd., 2014
BCSC 458 at para. 24 and more recently Institutional Mortgage Capital
Canada Inc. v. Plaza 500 Hotels Ltd., 2020 BCSC 888, at para. 34.

[24] As to whether or not the proposed sale is provident in all the circumstances, a
provident sale is not necessarily one that achieves the highest price that could be
achieved if certain assumptions are made, including as to future improvements

being contemplated.

[25] In this respect, property does not need to be marketed or sold in the same
manner that a mortgager would sell their own property. A mortgagee need not go to
the ends of the earth to market, nor does it have to wait for a more provident time to
sell the property. Rather, a mortgagee can act at any time to realize upon its secured
interest, even when that timing may not be the best timing or ultimately ends up

being adverse to that of the mortgagor.

[26] This is because a mortgagee is entitled to realize on their security and sell as-
is when they deem appropriate provided they are in all instances acting in good faith
and in a commercial manner, as noted in 430707 B.C. Ltd. et al. v. Royal Bank of

Canada, 2004 BCSC 350 (430707 B.C. Ltd.”).

[43] The law in British Columbia can be found in J. & W. Investments
Ltd. v. Black et al. (1963), 1963 CanLlIl 471 (BC CA), 38 D.L.R. (2d) 251
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[27]

(B.C.C.A.) where the issues before the court were whether the plaintiff had
properly exercised a power of sale and if not what damages arise. Sheppard

J.A. said this at pp. 261-262:

... The results may be summarized as follows:

(1) The fault which is the basis of liability is a wilful default or lack of
good faith.

(2) This test is subjective and is quite distinct from the objective test
at common law -- the care of a reasonable and prudent man according
to the circumstances: Vaughan v. Menlove (1987), 3 Bing. (N.C.)
468, 132 E.R. 490.

(3) The evidence of such fault may be summarized as such lack of
due care and diligence or acting fraudulently or wilfully or recklessly as
would be proof of wilful default or lack of good faith.

(4) The foregoing must be qualified by reason that the mortgagee has
the right to sell the mortgaged chattels to realize the moneys due to
him. Having the right to payment, he is not obliged to wait as the
reasonable merchant, until the full price is offered and therefore may
wilfully sacrifice the mortgaged chattels in order to realize thereon.
Whether the suit be to charge the mortgagee personally or to set
aside the sale on the grounds of fraud or collusion with the purchaser,
as in Haddington Island Quarry Co. v. Huson, [1911] A.C. 722; Farrar
v. Farrars, Ltd. (1888), 40 Ch.D. 395; Nutt v. Easton, [1899] 1 Ch. 873;
affirmed [1990] 1 Ch. 29, the Courts have held the mortgagee to be
not a trustee for the mortgagor of the power of sale: Farrar v. Farrars,
Limited, at p. 772. That is the mortgagee has an interest and the right
to protect that interest by selling to realize the moneys due,
notwithstanding such sale may be at an undervalue, provided always
that he exercises such power of sale “in good faith, without any
intention of dealing unfairly by his mortgagor”: Kennedy v. De Trafford
et al., [1897] A.C. at p. 185. That is so stated in Farrar v. Farrars, Lid.,
by Lindley, L.J., at pp. 410-1 as follows:

A mortgagee is under obligations to the mortgagor, but he has
rights of his own which he is entitled to exercise adversely to the
mortgagor. A trustee for sale has no business to place himself in
such a position as to give rise to a conflict of interest and duty.
But every mortgage confers upon the mortgagee the right to
realize his security and to find a purchaser if he can, and if in
exercise of his power he acts bona fide and takes reasonable
precautions to obtain a proper price, the mortgagor has no
redress, even although more might have been obtained for the
property if the sale had been postponed: Cholmondeley v.
Clinton, 2 Jac. & W. 1, 182; Warner v. Jacob, 20 Ch.D. 220.

There is some inherent circularity in applying the test as noted above, in that

whether or not a sale is provident requires that the property be fully and properly

CanlLli)
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exposed to the market, meaning that the process was conducted in an appropriate

business-like manner.

[28] In determining whether or not it was exposed in a proper manner one has to
have regard to the effect and the results of the process. Thus, saying that “the
market has spoken”, for example, to support that it must be market value because
there are offers before the court is not a complete answer as to whether or not there
has been a provident sale and a full and proper marketing of the property. The court

must be satisfied in the first instance as to the property’s proper exposure.

[29] Here, thevGuarantor here puts an emphasis on the exposure time that is set
out in the appraisal, that being three to six months, noting that the timing here is with
an offer being accepted on October 4, 2023, with the initial listing being July 26,
2023, or approximately 2 and a half months earlier, in support of its argument that
the property was not fully or properly exposed. Although not stated as such, if
another month had passed before any offer was accepted the first reading of Bill 47

would have occurred.

[30] In support of the position the Guarantor relies on the comments made in
366671 British Columbia Ltd. v. Arbutus Bay Estates Ltd., 2021 BCSC 884 (*Arbutus
Bay”), which was an appeal of a Master’s decision approving a sale. In that case, the
property had been exposed to the market for years prior to the petitioner taking over
conduct. The list price went from $6.5 million in 2014 down to $2.99 million in 2020.

[31] An appraisal was obtained by the petitioner appraising the value at $2.16

million, with the following opinion as to exposure time:

Exposure Time

In my view, the subject property ought to trade within a time typical for its
market. On the current market, this exposure time would be in the order of 6
to 18 months for the subject property assuming it were reasonably priced and
professionally marketed. This estimate does not include the time for typical
due diligence and closing time subsequent to an agreement in principle.

[32] The property was then listed pursuant to an order of conduct of sale on
September 3, 2020 at a price of $2.19 million with what appears to be, roughly,

2023 BCSC 2337 (CanLll)
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monthly reductions thereafter of about $100,000 each until an offer was received at
$1.8 million. Conditions on that offer were not removed. The list price was then
reduced to $1,799,000, and ultimately an offer at $1.63 million was then accepted.

After competing bids in court, the sale of the property was approved at $1.83 million.

[33] The basis for the appeal was that there had been too many price reductions
in too quick of a time frame, with the respondent relying on the fact that there was
expected exposure to the market of six to eighteen months based on the appraisal,

with the offer having been accepted within that lower end, six months.

[34] In considering the appeal, the court emphasized the findings of the appraiser
that an appropriate exposure time would be six to eighteen months, along with the

definition included in the appraisal as follows:

Definition of Exposure Time

Exposure time is the time a property remains on the market. In an appraisal,
the term means the estimated length of time an owner would likely need to
market the appraised property interest before the hypothetical consummation
of a sale at market value on the effective date of the appraisal. An opinion of
exposure time is a retrospective estimate that has its basis in an analysis of

past events assuming a competitive and open market.

The period of exposure time occurs immediately before the effective date of
the appraisal. The overall concept of reasonable exposure time encompasses
not only adequate, sufficient and reasonable time, but also adequate,
sufficient and reasonable marketing effort. Exposure time is different for
various types of real estate and value ranges and under various market

conditions.
[emphasis added]

[35] The court concluded as follows:

[21] | agree with the respondents that “Exposure Time” is a backward-
looking concept. The Snell Appraisal did not offer an expert opinion as to how
the market conditions would change once the Lands were listed, or how long
the Lands would likely take to sell. But that does not mean the stated
Exposure Time has no implications for the ongoing marketing of the Lands.
Clearly, the Exposure Time — which is an indication of how long the Lands
would have to have been marketed, up to the effective date of the appraisal,
to obtain the appraised value — implies that if the same market conditions
continue to pertain, a reasonable seller must have an expectation that
obtaining the appraised value might necessitate marketing the property for as

long as the Exposure Time.

A
¥
£
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[22] Seen in this light, there must be some justification offered for the listing
price of the Lands having been so substantially reduced, so quickly. Within
three months of having been listed, the price was dropped to $1,899,000 —
less than the low end of the Snell Appraisal's estimated range (96.02 x
$20,000 = $1,920,400) — which was the third successive reduction in that
time period. Surely this pattern of price decreases would have signalled to the
market that the seller was highly motivated to sell, and if anything, was likely
to consider “low ball” offers. There was yet another price reduction before a
firm offer was in place.

[23] As proof that the marketing of the Lands was “businesslike”, 671 relies
on the Innes Marketing Report, which offered the explanation that the price
reductions were because of the “low level of interest”. That report did not
divulge when the 27 inquiries and 11 booked viewings occurred in relation to
the price decreases; nor how that level of interest compared to the pattern of
inquiries and viewings on similar properties under similar — or any — market
conditions. No evidence is offered as to why the Exposure Time of 6 to 18
months given in the Snell Appraisal should not have continued to be viewed
as reasonable. The evidence is simply insufficient to demonstrate that the
sales process conducted in respect of the Lands was businesslike.

[24] The Master considered that the sale ultimately approved of was only
15% less than the appraised value. That is of course the case; but that offer
was the highest of a series of bids that began with an offer that was only 75%
of the appraised value. The Master’s reasons did not account for how the
sales process may have been tainted by the pattern of steady successive
price reductions; had the price not been lowered in that manner, the bidding
may very well have started from a higher floor.

[36] The petitioner argues that this case is distinguishable and not much should be
taken of the fact that the court seemed to have relied on the exposure period as set
out in the appraisal because the property in issue in that case was a difficult property
to sell, that being a property on Mayne Island, and that there were, as noted,
successive and quick price reductions without there being inquiries between each to

indicate that the market was concerned with the price.

[37] In contrast, the petitioner argues, the property before the court today is a
development property in Vancouver, where developers are plentiful and generally
well known by commercial realtors such as that retained by the petitioner. Given the
number of market players, the market can be determined quicker with, as is the case
here, a robust direct marketing campaign and reasonable expectation of competing

bids if there remains interest at a price higher than that offered.

2337 (CanlLll)
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[38] The petitioners stated in their submissions that the exposure to the obvious
market is evident in that 16 people signed confidentiality agreements to enter into
the data room which meant that a large portion of the developing market was aware
of this project, had an opportunity to conduct their own due diligence and that they
had knowledge of the offer received and that it would be coming to court for approval
on November 16, 2023, that being over three and a half months since marking

started on July 26, 2023.

[39] As to the impact, if any, of Bill 47, the petitioner argues that whether or not it
will have an effect on the market is speculative at best. At this point, it is a first

reading Bill. There is no indication that it will be passed into law or how long that will

take.

Conclusion and Order Made

[40] While the first reading of Bill 47 may create, to use the word used by the
petitioner’s realtor, a “buzz” in the marketplace, if it is to provide any sort of
meaningful change in the market values, then it is reasonable to expect that there

would be parties presenting competing bids to that currently before the court.

[41] While the fact that no one is competing is not, in and of itself, evidence that
an offer is provident, the fact that no one is doing so is, similarly, not in and of itself

evidence that the property has not been fully and properly exposed to the market.

[42] In the circumstances of this case, the evidence shows that there was media
attention to the legislation prior to this application. The argument is that anybody,
including the 16 parties who had access to the data room and were specifically
interested in this property would be aware of Bill 47. If the value of the property had
increased between then and now as a result of Bill 47 receiving first reading those

parties would have participated in the bid process.

[43] In the overall analysis as to whether or not a person is acting in a business-
like manner in conducting a sale process, and whether or not a property has been

fully and properly exposed to the market, regard must be had to not only the strict

%]
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history of the marketing itself but the entirety and context of all circumstances

surrounding that marketing up to the court approval.

[44] In this case, those circumstances include both the financial positions as to the

parties and a potential change to the properties as a result of a potential change in

legislation.

[45] As to the former, the petitioner is facing a considerable shortfall on this
property. There is no indication or even a suggestion by the Guarantor that this
property could be sold for some amount that would put the petitioner in a position
that they would expect to be paid out in full. Rather, the Guarantor rests his
argument on the fact that there has been a very recent change, or potential of a
change which may, and | emphasize “may” because that is the word used by

Mr. Buck in his report, have an impact on the market.

[46] Whether or not it will and whether or not it is appropriate to wait to see if it will,
comes at a cost. That cost is the continuing accrual of interest on the first mortgage
at approximately $3,000 a day, or $90,000 per month, while this process plays out,
which means the petitioner is out of pocket $90,000 a month for whatever time of
marketing is put in, plus the further loss of its own interest recovery, even if there is a
slight increase in value. To impose a delay on the petitioner to see if a change
happens is to compel the petitioner to, as the saying goes, play with its own money.
As noted in 430707 B.C. Ltd., the petitioner is not required to do so, on the chance

that it might be more profitable for them.

[47] With respect to the latter, that being a change of circumstances, in my view, it
would lead to commercially untenable results if minor changes required the party
who accepted an offer subject to court approval to, instead of presenting it to court,
advise that party that their contract was not going to be presented (leaving aside

whatever obligations arise in the contract itself to do so).

[48] There has to be some certainty in the court sale process, which is why the

court places such significance on the integrity of the process.

2337 (CanLll}
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[49] Circumstances do often change between the offer being accepted and the
application being brought. For example, and relevant in today’s financial climate,
interest rates change. An interest rate could decrease between offer acceptance and
court approval, which means that the buying public may be able to afford a higher
price. However, based on the continued exposure to the market from the time of
acceptance to court approval, it would be reasonable that such changes would be

taken into account by virtue of the competing bid process.

[50] Counsel for the Guarantor acknowledged that minor changes would not affect
whether the marketing process was properly carried out. However, he argued that
the first reading of Bill 47 was a significant change, and one that sufficiently changed

the entire foundation on which the offer was based.

[51] While | agree that there may be a change in market circumstance through no
fault of the petitioner that is significant enough that an offer obtained, no matter how
full and proper the marketing process, can no longer be reasonably considered to
represent fair market value. However, such a circumstance would likely have to be

one that market participants could not have reasonably foreseen or responded to by

the bid deadline.

[52] There was media discussion of proposed legislative changes prior to Bill 47
receiving first reading. There are 16 parties that have entered into confidentiality
agreements and entered into the data room, meaning that they have undertaken due
diligence, with no evidence to suggest that they did not know of the possibility of Bill

47, or its first reading, prior to the bid deadline.

[53] At this point Bill 47 is still speculative as it is not yet in effect. | also note that
there is no indication in Mr. Buck’s opinion that anyone has indicated that if the

property is exposed to the market again, that they would bid against this offer if

given a further opportunity.

R
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[54] In short, anybody that would wish to capitalize on the speculation that Bill 47
may make development more lucrative, was able and could have come to this Court

and submitted a competing bid.

[55] Bill 47 receiving first reading is not a change in circumstance that undermines

the marketing process that was undertaken sufficiently so as to justify interfering with

the integrity of that process.

[56] Finally, as to the marketing exposure time set out in the appraisal, even if |
was satisfied that a reference to an exposure period in an appraisal is some
indication of how long it should take before an offer should be accepted, | do not
accept that it means that no offer may be accepted by this court until that period is
completed. | do not agree that the appeal judge in Arbutus Bay went so far as to
suggest that would be the case. However, even so, it has now been over three and a

half months since marketing started, which is within the period referenced in the

appraisal report.

[57] | am satisfied that the property has been fully and properly exposed to the

market.

[58] As such, | am prepared to approve the sale as presented to the court today.

The order is granted as sought.

“Master Robertson”
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1] THE COURT: This is an appeal from a master's order approving the sale of a

property that is the subject of foreclosure proceedings (the “Property").

Facts

[2] The Property is a 9.32-acre parcel of land in North Saanich, B.C., that has a

1,972 square-foot house situate on it.

[3] The corporate appellant, 669655 B.C. Ltd., is the registered owner of the
Property. The individual appellant, Erwin Brechert, is the principal of 669655 B.C.

Ltd. and he resides in the house on the Property.

[4] On 20 February 2008, 669655 B.C. Ltd. granted a mortgage to the
respondent, Kokanee Mortgage MIC Ltd. ("Kokanee" and the “Mortgage”).

Mr. Brechert was a guarantor of the Mortgage. The Mortgage was registered in the
Victoria Land Title Office on 25 February 2008.

[5] In the summer of 2009, 669655 B.C. Ltd. defaulted on the Mortgage and
Kokanee began foreclosure proceedings. In August 2009, Kokanee obtained an
order nisi of foreclosure with a redemption period expiring on 18 February 2010.

[6] On 17 August 2010, Kokanee obtained an order for conduct of sale of the
Property. Kokanee then retained Mr. Murray Lawson of Royal LePage Coast Capital

Realty as the listing realtor for the Property.

[7] In mid-2011, the appellants and Kokanee began discussing a potential
agreement whereby Kokanee would not pursue its foreclosure remedies as against
the Property until such time as another unrelated legal action that Mr. Brechert had
initiated against a third party had concluded. The goal was to provide the appellants
with additional time to obtain the funds necessary to redeem the Mortgage. Those
discussions resulted in an agreement executed on 14 March 2012 in which the
appellants acknowledged, amongst other things, their indebtedness to Kokanee
under the Mortgage in the amount of $2,025,000 as of 6 March 2012. Kokanee, for

8 (CanLil)
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its part, agreed to forbear from pursuing a sale of the Property until after June 2012
(the “First Standstill Agreement").

[8] This First Standstill Agreement was extended a number of times with the
consent of all parties, pending the conclusion of Mr. Brechert's unrelated legal
action. In early January 2013, the court ruled against Mr. Brechert and his lawsuit

was dismissed.

[9] As a result of further discussions between the parties, a second standstill
agreement was reached in August 2013, wherein Kokanee again agreed not to
accept any offers to purchase the Property until after 30 September 2013 (the

“Second Standstill Agreement”).

[10] The appellants were unsuccessful in their attempt to redeem the Mortgage by
30 September 2013, and therefore the Second Standstill Agreement came to an

end.

[11] On 16 October 2013, Camas Holdings Ltd. ("Camas"), offered Kokanee
$850,000 for the Property. After further negotiations, the offer was increased to

$925,000.

[12] On 4 December 2013, Kokanee's application for judicial approval of the sale
of the Property to Camas was granted. The sale of the Property was to have been
completed by now; however as a result of this appeal the closing date has been

extended until the end of this week.

Issues

[13] In his written submissions, counsel for Kokanee neatly identified the four

issues that need to be addressed on this appeal:
e What is the standard of appellate review in this matter?

¢ What is the evidentiary foundation?
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« What test applies to an application for approval of sale?

« s the evidentiary foundation in this case sufficient to meet that requisite test?

Discussion / Decision

The Standard of Review

[14] The law is settled that if a master's decision results in a final order or if it
"raises questions which are vital to the final issue”, then an appeal from that decision
is a rehearing on the merits and the presiding judge may substitute his or her own
views and assessment of the evidence for that of the master: Abermin Corporation v.

Granges Exploration Ltd. (1990), 45 B.C.L.R. (2d) 188 (8.C.).

[15] The parties to the present appeal agree that the master's order in question is
a final order and therefore the proceeding before me is in essence a de novo
hearing. While the law permits me to substitute my judgment for that of the master,
in considering this appeal | have kept in mind the fact that masters hear and resolve
applications for the approval of sales in foreclosure proceedings on a much more
regular basis than judges of this court, and consequently they have accumulated a
level of expertise in this area of law that should not be ignored or quickly discounted.
On this point, | have taken note of and have adopted the following observations of
Mr. Justice Esson in British Columbia v. Baron Enterprises Ltd., 2000 BCCA 317:

[44] ...the masters, a relatively small and cohesive group, have heard the
great majority of applications to approve sales. They have gained a level of
experience in these difficult matters which is higher than that of most judges.
That being so, it is appropriate that judges hearing appeals from masters in
these cases should start with the assumption that the masters understand the
legal principles and factual considerations applicable to such applications.

[45] In saying that, | should not be taken as suggesting that the principles
laid down in Abernim Corp. v. Granges Explor. Ltd. [citation omitted] should
be modified . . . But, in deciding whether to give effect to a different view, a
judge should give due recognition to the reality that masters have certain
advantages arising out of their great experience in matters of this kind.

2014 BCBC 458 {Canlli)
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The Evidentiary Foundation

[16] Neither party sought leave to adduce fresh evidence on this appeal and
therefore the evidentiary foundation before me is the same as that which was before

the master. That evidence consists of the following:
For the appellants:
a) the affidavit of Erwin Brechert, sworn 29 November 2013, and

b) the affidavit of Malcom McMicken, sworn 29 November 2013.

For the respondent:
c) the affidavit of Suzanne Bossio, sworn 7 November 2013, and
d) the affidavit of Bob Carson, sworn 25 November 2013.

[17] Ms. Bossio is a legal assistant employed by counsel for Kokanee. She attests
to the fact that in August 2010 Kokanee obtained an order for conduct of sale of the

Property. Thereafter, she simply attaches to her affidavit the following documents:

e A copy of Camas' 16 October 2013 offer to purchase the Property for
$925,000.

e A copy of an August 2013 appraisal of the Property's "retrospective fair
market value" as of 1 November 2007, prepared by Mr. William Gosset (the

"Gosset Appraisal").

o A copy of a reporting letter dated 6 November 2013, authored by Mr. Lawson.

(the "Lawson Letter").

[18] Atthe hearing of Kokanee's application before the master, both 669655 B.C.
Ltd. and Mr. Brechert objected to the admissibility of the Gosset Appraisal and the
Lawson Letter. Although her reasons for doing so are brief, the master admitted the

Gosset Appraisal in its entirety. With respect to the Lawson Letter, the master ruled

2014 BCSC 488 (CanlLll)
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it admissible, except for portions that purported to provide an opinion of the
Property's fair market value, explaining at paragraphs 7 and 8 of her reasons:

[7] The realtor's letter is tendered as a comparative marketing report. It is
common practice for the court to receive these kinds of letters in lieu of an
affidavit from the marketing realtor. While the use of and reliance on this type
of unsworn "evidence" has been the subject of judicial criticism, the practice
of providing information on marketing activity by way of realtor's letter is long

established.

[8] The quality and quantity of the information contained in these kinds of
letters varies widely. The letter should not, in my view, purport to address
value. Rather, the letter is intended to assist the court in considering the
providence of any proposed sale. The length and breadth of marketing
activity and a description of offers received is suitable content for these
letters. In this case, | have only relied on essentially two paragraphs of the
realtor's letter; the balance of the letter's content strays into what is really

opinion evidence on value.
[19] According to the Gosset Appraisal, the fair market value of the Property as at
1 November 2007 was $1,105,000. The Lawson Letter confirmed that the Property

had been listed for sale five times since 2010.

[20] Mr. Carson is Kokanee's mortgage administrator, and in his affidavit he
explains how Kokanee has been trying to sell the Property since it obtained the
order granting it conduct of sale in 2010. He also attests to the fact that during this
period of time Kokanee reached agreements with the appeliants to forbear accepting
any offers, so as to give the appellants additional time to redeem the Mortgage.

[21] Atthis point, let me express my agreement with the master’s observation that
Kokanee has treated both appellants in a very fair manner during the course of

these foreclosure proceedings. For his part, Mr. Brechert acknowledges that fact in

in his own affidavit.

[22] Mr. Brechert and Mr. McMicken set out in their respective affidavits the
parties' financial relationship with regard to the Property. They also describe the
efforts the appellants have made to obtain the necessary financing to redeem the

Mortgage.
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[23] In her reasons for judgment, the master noted that it was ironic that much of
the factual background relevant to the application before her was provided by

Mr. Brechert and Mr. McMicken, and not the applicant Kokanee. In my view, itis fair
and accurate to say that Kokanee's evidence before the master was sparse and that

most of the substantive evidence came from the appellants.

The test for the approval of a sale

[24] The master was correct when she concluded that prior to granting an order
approving sale of a property in a foreclosure matter, the court needs to be satisfied
that the proposed sale is a provident one. Specifically, the master quite rightly noted
our Court of Appeal's recent articulation of the test in Mission Creek Mortgage Ltd. v.

Angleland Holdings Inc., 2013 BCCA 281, at paragraph 40:

.. . the mortgagee must go about finding a buyer in a businesslike manner
and the court must be satisfied that the proposed sale is provident in all the
circumstances.

[25] Kokanee argues that the requirement for the sale to be provident is met when
the proposed sale price reflects the fair market value of the property. Moreover,
Kokanee maintains that when a property has been listed and marketed for an
extended period of time, as in this case, the best indication of the property's fair
market value is the offer or offers that have been made for the property.

[26] The appellants do not take issue with Kokanee's argument on this point.

However, they maintain that in determining whether a property has been listed for a
sufficient period of time, the court must look at the actual efforts that have been
made to market the property, so as to ensure that the sale process has been a fair
and proper one for all (See: Bank of British Columbia v. Singh (1987), 17 B.C.LR.
(2d) 256 (S.C.); Garneau v. Kozub, [1989] B.C.J. No. 1224 (S.C.); Romspen
Mortgage Corporation v. Lantzville Foothills Estates Inc., 2013 BCSC 2222).

[27] My review of the jurisprudence leads me to conclude that before finding a

proposed sale is provident, the court must be satisfied that both the marketing and
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sales process has been a fair and proper one for all, and that the proposed price

reflects the fair market value for the property in question.

Does the evidence meet the test?

[28] The appellants contend that the evidence Kokanee presented to the master
was inadequate to justify the order approving the Property's sale to Camas. In
advancing that argument, the appellants are highly critical of the fact that the only
evidence offered in support of the proposed sale was that of Ms. Bossio, a legal
assistant with counsel for Kokanee. The appellants maintain that the Gosset
Appraisal and the Lawson Letter did not constitute admissible evidence before the
master as they were not sworn documents, or at the very least they should have
been given little weight on an issue as important as the proposed sale of

Mr. Brechert's property and home.

[29] Although not specifically indicated in the master's reasons, Kokanee says the
court must have accepted the Gosset Appraisal and the Lawson Letter, either
pursuant to Rule 22-1(4)(e) or Rule 22-2(13) of the Rules of Court. In my view, itis
open to the court to accept this type of evidence as "other forms of evidence" under
Rule 22-1(4), and although the master did not specifically refer to that rule, | accept
that the documents in question are admissible under that rule. That does not mean,
however, the persuasive force of the evidence will be sufficient to meet the required
test. The burden of proof always lies with the applicant, and if the weight of its
evidence fails to tip the balance in favour of approving the proposed sale, then the

application will be dismissed.

[30] The appellants point to the fact that the evidence contained in the Gosset
Appraisal and the Lawson Letter was inconsistent and confusing. In particular, the
appellants highlight the differing descriptions given to the efforts made to list and
market the Property. The appellants argue that the evidence does not allow for a

reasoned conclusion the Property was marketed in a businesslike manner or that it

was listed for a sufficiently lengthy period of time.

8 (CanLll)
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[31] | have no doubt that the master carefully reviewed and assessed the
evidence that was before her. In doing so, she concluded that the Property had been
marketed for a significant period of time. She was also of the view that a current
expert appraisal of the Property’s value was not critical to Kokanee’s application,
because the fair market value could be determined by an examination of the actual
offers that had been made for the Property. With all due respect to the master's
considered opinions, my assessment of the evidence leads me to different

conclusions.

[32] While Royal LePage Coast Capital Realty had the listing for the Property for
an extended period of time, the description and explanation of the efforts

Mr. Lawson made to market the Property, contained in his letter that is attached to
Ms. Bossio’s affidavit, is lacking and unsatisfactory. Moreover, | agree with the
appellants that the Gossett Appraisal and the Lawson Letter conflict when it comes
to describing the efforts that have been made to sell the Property. Technically, the
Property was listed for sale for a significant period; however in reality the standstill
agreements clearly limited Mr. Lawson’s ability to effectively market the Property. In
my view, while Kokanee is correct when it says the Property has been the subject of
a potential sale for more than three years, | am not satisfied, on the limited evidence
before me, that genuine efforts were made to market the Property in a concerted
and businesslike manner during the entirety of that time. As the standstill
agreements prohibited Kokanee from accepting any offers for the Property, in my
opinion it was incumbent upon Kokanee to present persuasive evidence that
genuine efforts continued to be made to find a buyer for the Property during these

standstill periods. | find Kokanee's evidence on this point falls short.

[33] Overall, | am not satisfied that Mr. Lawson's very generic description of the
Property's "exposure to the marketplace” is sufficient to conclude that the proposed
sale is a provident one. In this regard, | find the following comments of Madam

Justice Martinson in KPMG et al. v. Harrison Lake Marina, 2006 BCSC 143, to be

apposite to this case:

8 (CanLll)
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[34]

[38] HLMC's lawyer has correctly said that the real question here is
whether the share sale is provident. While | am not now dealing with a
foreclosure situation, the tests developed in that context are informative.

[43] In all of these circumstances, clear and compelling evidence that the
share sale is provident is needed. There is no such clear and com pelling
evidence here.

[44] Whenthe Court was only aware of the Initial Appraisal, it reached
these conclusions:

The only expert appraisal evidence that the Court has is a January
2004 appraisal which places the value higher than the amount of this
sale. The argument advanced that the income relied upon by the
appraiser has not materialized is in dispute and not all the source
documents have been provided. Nor is there evidence the income
potential was maximized during the time period in guestion.

The argument that the purchase price here is in the low end of the
range setout by the appraiser is premised on the fact that there has
been no rise in the market value since the time of the appraisal. In the
absence of specific evidence to this effect, it is not a conclusion the

Court can reach.

[45] These conclusions are reinforced by the evidence of the existence of
an updated appraisal confirming a higher appraised value for the Property.

[46]  Furthermore, there is little evidence as to how the share sale price
was arrived at, and no evidence of any negotiations in that regard.

[47] There is insufficient evidence of efforts to market the Property. The
Court has been provided with general information about internet marketing,
but has not had the benefit of the evidence necessary for it to form its own
conclusion about the suitability of the marketing efforts. While | am told that
some offers to purchase the Property were made, very little actual information
was provided about those offers.

| acknowledge, as Justice Martinson did, that KPMG is not a foreclosure

case. Nevertheless, | find her conclusions with respect to the evidentiary

requirements to determine if a sale is provident to be useful and applicable in the

context of the present appeal.

[35] The evidence of the Property’s fair market value is dated and in conflict. While
the Property has been listed for sale for an extended period of time, the evidence of
the actual efforts made to market it is minimal and unpersuasive. Within two weeks

CanlLih)
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of the termination of the Second Standstill Agreement, Kokanee received Camas’
offer. That, in my view, indicates there is interest in the Property. Allowing additional
time for a proper businesslike marketing of the Property now that there is no
standstill agreement in place will quite possibly benefit both Kokanee and the
appellants, in that it may allow for additional expressions of interest in the Property

at a potentially higher price.

[36] | concur with the views expressed by Mr. Justice Thompson in Romspen
Mortgage that the length of time a property has been on the market can be important
evidence in determining the property's fair market value, and that there comes a
point in time when the market will determine the property's value, irrespective of the
opinions of experts. In the present case however, | am not convinced that the
Property has been marketed in a businesslike fashion for a sufficiently lengthy

period of time to justify the conclusion that the market has spoken. In other words,
without more evidence from Kokanee to explain what it did to determine the market's
views of the Property, with all due respect for the opinion of the master who held
otherwise, | am not persuaded the market has spoken in this case and has

determined the fair market value of the Property.

[37] Kokanee is seeking a remedy that will have significant financial
consequences for the appellants. In my opinion, it has come to the court with limited
evidence and | am not prepared to grant the order it seeks based on the state of that

evidence. A more recent independent appraisal of the Property's fair market value,
along with a clear articulation of the efforts that have been made to market the

Property, including during the specific periods when the standstill agreements were
in place, would, in my respectful opinion, have gone a long way to addressing what |

consider to be evidentiary deficiencies.

Order

[38] In the result, the appeal is allowed and the master's order approving the sale

of the Property is set aside.
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[39] Unless there are reasons to hear further submissions, the appellants are

entitled to their ordinary costs of this appeal.

“G.RJ. Gaul, J."
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The Companies’ Creditors Arrangement Act
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No: 500-11-038474-108

DATE: 15 October 2010

UNDER THE PRESIDENCY OF: THE HONOURABLE ROBERT MONGEON, J.S.C.

IN THE MATTER OF THE PLAN OF ARRANGEMENT AND COMPROMISE OF:

WHITE BIRCH PAPER HOLDING COMPANY

-and-
WHITE BIRCH PAPER COMPANY
-and-
STADACONA GENERAL PARTNER INC.
-and-
BLACK SPRUCE PAPER INC.
-and-
F.F. SOUCY GENERAL PARATNER INC.
-and-
3120772 NOVA SCOTI COMPAPNY
-and-
ARRIMAGE DE GROS CACOUNA INC.
-and-
PAPIER MASSON LTEE

Petitioners
-and-
ERNST & YOUNG INC.

Monitor
-and-
STADACONA LIMITED PARTNERSHIP
-and-

F.F. SOUCY LIMITED PARTNERSHIP
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-and-

F.F. SOUCY INC. & PARTNERS, LIMITED PARTNERSHIP
Mises-en-cause

-and-

SERVICE D'IMPARTITION INDUSTRIEL INC.

-and-

KSH SOLUTIONS INC.

-and-

BD WHITE BIRCH INVESTMENT LLC
Intervenant

-and-

SIXTH AVENUE INVESTMENT CO. LLC

DUNE CAPITAL LLC

DUNE CAPITAL INTERNATIONAL LTD
Opposing parties

REASONS FOR JUDGMENT GIVEN ORALLY ON
SEPTEMBER 24, 2010

BACKGROUND

[1 On 24 February 2010, | issued an Initial Order under the CCAA protecting the
assets of the Debtors and Mis-en-cause (the WB Group). Ernst & Young was appointed

Monitor.

[2] On the same date, Bear Island Paper Company LLC (Bear Island) filed for
protection of Chapter 11 of the US Bankruptcy code before the US Bankruptcy Court for

the Eastern District of Virginia.

[3] On April 28, 2010, the US Bankruptcy Court issued an order approving a Sale
and Investor Solicitation Process ("SISP") for the sale of substantially all of the WB
Group's assets. | issued a similar order on April 29, 2010. No one objected to the
issuance of the April 29, 2010 order. No appeal was lodged in either jurisdiction.

[4] The SISP caused several third parties to show some interest in the assets of the
WG Group and led to the execution of an Asset Sale Agreement (ASA) between the WB
Group and BD White Birch Investment LLC ("BDWB"). The ASA is dated August 10,
2010. Under the ASA, BDWB would acquire all of the assets of the Group and would:

a) assume from the Sellers and become obligated to pay the Assumed
Liabilities (as defined in the ASA);

b) pay US$90 million in cash;

2010 QCCS 4915 (CanLll)
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c) pay the Reserve Payment Amount (as defined);

d) pay all fees and disbursements necessary or incidental for the closing of
the transaction; and

e) deliver the Wind Down Amount (as defined).
the whole for a consideration estimated between $150 and $178 million dollars.

[5] BDWB was to acquire the Assets through a Stalking Horse Bid process.
Accordingly, Motions were brought before the US Bankruptcy Court and before this

Court for orders approving:
a) the ASA
b) BDWB as the stalking horse bidder
c) The Bidding Procedures

[6] On September 1, 2010, the US Bankruptcy Court issued an order approving the
foregoing without modifications.

(71 On September 10, 2010, | issued an order approving the foregoing with some
modifications (mainly reducing the Break-Up Fee and Expense Reimbursement clauses
from an aggregate total sought of US$5 million, down to an aggregate total not to
exceed US$3 million).

[8] My order also modified the various key dates of implementation of the above.
The date of September 17 was set as the limit to submit a qualified bid under stalking
horse bidding procedures, approved by both Courts and the date of September 21% was
set as the auction date. Finally, the approval of the outcome of the process was set for

September 24, 2010",
[9] No appeal was lodged with respect to my decision of September 10, 2010.

[10] On September 17, 2010, Sixth Avenue Investment Co. LLC ("Sixth Avenue")
submitted a qualified bid.

[11] On September 21, 2010, the WB Group and the Monitor commenced the auction
for the sale of the assets of the group. The winning bid was the bid of BDWB at

US$236,052,825.00.
[12] BDWB's bid consists of:

i) US$90 million in cash allocated to the current assets of the WB Group;

' See my Order of September 10, 2010.

10 QCCS 4815 {CanLil)
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ii) $4.5 million of cash allocated to the fixed assets;

iii) $78 million in the form of a credit bid under the First Lien Credit
Agreement allocated to the WB Group's Canadian fixed assets which are
collateral to the First Lien Debt affecting the WB Group;

iv) miscellaneous additional charges to be assumed by the purchaser.

[13] Sixth Avenue's bid was equivalent to the BDWB winning bid less
US$500,000.00, that is to say US$235,552,825.00. The major difference between the
two bids being that BDWB used credit bidding to the extent of $78 million whilst Sixth
Avenue offered an additional $78 million in cash. For a full description of the
components of each bid, see the Monitor's Report of September 23, 2010.

[14] The Sixth Avenue bidder and the BDWB bidder are both former lenders of the
WB Group regrouped in new entities.

[15] On April 8, 2005, the WB Group entered into a First Lien Credit Agreement with
Credit Suisse AG Cayman Islands and Credit Suisse AG Toronto acting as agents for a

number of lenders.

[16] As of February 24, 2010, the WB Group was indebted towards the First Lien
Lenders under the First Lien Credit Agreement in the approximate amount of $438
million (including interest). This amount was secured by all of the Sellers' fixed assets.
The contemplated sale following the auction includes the WB Group's fixed assets and

unencumbered assets.

[17] BDWB is comprised of a group of lenders under the First Lien Credit Agreement
and hold, in aggregate approximately 65% of the First Lien Debt. They are also
"Majority Lenders" under the First Lien Credit Agreement and, as such, are entitled to
make certain decisions with respect to t he First Lien Debt including the right to use the
security under the First Lien Credit Agreement as tool for credit bidding.

[18] Sixth Avenue is comprised of a group of First Lien Lenders holding a minority
position in the First Lien Debt (approximately 10%). They are not "Majority Lenders”
and accordingly, they do not benefit from the same advantages as the BDWB group of
First Lien Lenders, with respect to the use of the security on the fixed assets of the WB

Group, in a credit bidding process’.

2 Eor a more comprehensive analysis of the relationship of BDWB members and Sixth Avenue members
as lenders under the original First Lien Credit Agreement of April 8, 2005, see paragraphs 15 to 19 of

BDWB's Intervention.
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[19] The bidding process took place in New York on September 21, 2010. Only two
bidders were involved: the winning bidder (BDWB) and the losing bidder® (Sixth

Avenue).

[20] In its Intervention, BDWB has analysed all of the rather complex mechanics
allowing it to use the system of credit bidding as well as developing reasons why Sixth
Avenue could not benefit from the same privilege. In addition to certain arguments
developed in the reasons which follow, | also accept as my own BDWB's submissions
developed in section (e), paragraphs [40] to [53] of its Intervention as well as the
arguments brought forward in paragraphs [54] to [60] validating BDWB's specific right to
credit bid in the present circumstances.

[21] Essentially, BDWB establishes its right to credit bid by referring not only to the
September 10 Court Order but also by referring to the debt and security documents
themselves, namely the First Lien Credit Agreement, the US First Lien Credit
Agreement and under the Canadian Security Agreements whereby the "Majority
Lender" may direct the "Agents" to support such credit bid in favour of such "Majority
Lenders". Conversely, this position is not available to the "Minority Lenders". This
reasoning has not been seriously challenged before me.

[22] The Debtors and Mis-en-cause are now asking me to approve the sale of all
and/or substantially all the assets of the WB Group to BDWB. The disgruntled bidder
asks me to not only dismiss this application but also to declare it the winning bidder or,

alternatively, to order a new auction.

[23] On September 24, 2010, | delivered oral reasons in support of the Debtors'
Motion to approve the sale. Here is a transcript of these reasons.

REASONS (delivered orally on September 24, 2010)

[24] | am asked by the Petitioners to approve the sale of substantially all the WB
Group's assets following a bid process in the form of a "Stalking Horse" bid process
which was not only announced in the originating proceedings in this file, | believe back
in early 2010, but more specifically as from May/June 2010 when | was asked to
authorise the Sale and Investors Solicitation Process (SISP). The SISP order led to the
canvassing of proposed bidders, qualified bidders and the eventual submission of a
"Stalking Horse" bidder. In this context, a Motion to approve the "Stalking Horse" Bid
process to approve the assets sale agreement and to approve a bidding procedure for
the sale of substantially all of the assets of the WB Group was submitted and

sanctioned by my decision of September 10, 2010.

[25] | note that throughout the implementation of this sale process, all of its various
preliminary steps were put in place and approved without any contestation whatsoever

3 Sometimes referred to as the "bitter bidder" or "disgruntled bidder" See Re: Abitibi Bowater [2010]
QCCS 1742 (Gascon J.)
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by any of the interested stakeholders except for the two construction lien holders KSH*
and SlII® who, for very specific reasons, took a strong position towards the process itself
(not that much with the bidding process but with the consequences of this process upon

their respective claims.

[26] The various arguments of KSH and SllI against the entire Stalking Horse bid
process have now become moot, considering that both BDWB and Sixth Avenue have
agreed to honour the construction liens and to assume the value of same (to be later

determined).

[27] Today, the Motion of the Debtors is principally contested by a group which was
identified as the "Sixth Avenue" bidders and more particularly, identified in paragraph 20
of the Motion now before me. The "Stalking Horse" bidder, of course, is the Black
Diamond group identified as "BD White Birch Investment LLC". The Dune Group of
companies who are also secured creditors of the WB Group are joining in, supporting
the position of Sixth Avenue. Their contestation rests on the argument that the best and
highest bid at the auction, which took place in New York on September 21, should not
have been identified as the Black Diamond bid. To the contrary, the winning bid should
have been, according to the contestants, the "Sixth Avenue” bid which was for a lesser
dollar amount ($500,000.00), for a larger cash amount (approximately $78,000,000.00
more cash) and for a different allocation of the purchase price.

[28] Notwithstanding the foregoing, the Monitor, in its report of August 23, supports
the "Black Diamond" winning bid and the Monitor recommends to the Court that the sale
of the assets of the WB Group be made on that basis.

[29] The main argument of "Sixth Avenue" as averred, sometimes referred to as the
"bitter bidder”, comes from the fact that the winning bid relied upon the tool of credit
bidding to the extent of $78,000,000.00 in arriving at its total offer of $236,052,825.00.

[30] If | take the comments of "Sixth Avenue", the use of credit bidding was not only a
surprise, but a rather bad surprise, in that they did not really expect that this would be
the way the "Black Diamond" bid would be ultimately constructed. However, the
possibility of reverting to credit bidding was something which was always part of the
process. | quote from paragraph 7 of the Motion to Approve the Sale of the Assets,
which itself quotes paragraph 24 of the SISP Order, stating that:

"24. Notwithstanding anything herein to the contrary, including without
limitation, the bidding requirements herein, the agent under the White Birch
DIP Facility (the "DIP Agent") and the agent to the WB Group's first lien
term loan lenders (the First Lien Term Agent”), on behalf of the lenders
under White Birch DIP Facility and the WB Group's first lien term loan
lenders, respectively, shall be deemed Qualified Bidders and any bid

* KSH Solutions Inc.
8 Service d'Impartition Industriel Inc.
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submitted by such agent on behalf of the respective lenders in respect of
all or a portion of the Assets shall be deemed both Phase 1 Qualified Bids
and Phase 2 Qualified Bids. The DIP Agent and First Lien Term Agent, on
behalf of the lenders under the White Birch DIP Facility and the WB Group's
first lien term loan lenders, respectively, shall be permitted in their sole
discretion, to credit bid up to the full amount of any allowed secure claims
under the White Birch DIP Facility and the first lien term loan agreement,
respectively, to the extent permitted under Section 363(k) of the Bankruptcy

Code and other applicable law.”

[31] The words "and other applicable law" could, in my view, tolerate the inclusion of
similar rules of procedure in the province of Quebec.®

[32] The possibility of reverting to credit bidding was also mentioned in the bidding
procedure sanctioned by my decision of September 10, 2010 as follows and | now
quote from paragraph 13 of the Debtors' Motion:

13. "Notwithstanding anything herein to the contrary, the applicable agent
under the DIP Credit Agreement and the application agent under the

® The concept of credit bidding is not foreign to Quebec civil law and procedure. See for example articles
689 and 730 of the Quebec code of Civil Procedure which read as follows:

689. The purchase price must be paid within five days, at the expiry of which time interest begins to run.
Nevertheless, when the immovable is adjudged to the seizing creditor or any hypothecary creditor
who has filed an opposition or whose claim is mentioned in the statement certified by the registrar,
he may retain the purchase-money to the extent of the claim until the judgment of distribution is

served upon him.

730. A purchaser who has not paid the purchase price must, within ten days after the judgment of
homologation is transmitted to him, pay the sheriff the amounts necessary to satisfy the claims
which have priority over his own; if he fails to do so, any interested party may demand the resale of
the immovable upon him for false bidding.

When the purchaser has fulfilled his obligation, the sheriff must give him a certificate that the

purchase price has been paid in full.

See also Denis Ferland and Benoit Emery, 4éme edition, volume 2 (Editions Yvon Blais (2003)):

"La loi prévoit donc que, lorsque I'immeuble est adjugé au saisissant ou a un créancier hypothécaire qui
a fait opposition, ou dont la créance est portée & I'état certifié par I'officier de la publicité des droits,
I'adjudicataire peut retenir le prix, y compris le prix minimum annoncé dans l'avis de vente (art, 670, al. 1,
e), 688.1 C.p.c.), jusqu'a concurrence de sa créance et tant que ne lui a pas été signifié le jugement de
distribution prévu a l'article 730 C.p.c. (art. 689, al 2 C.p.c.). Il n‘aura alors a payer, dans les cing jours
suivant la signification de ce jugement, que la différence entre le prix d'adjudication et le montant de sa
créance pour satisfaire aux créances préférées a la sienne (art. 730, al. 1 C.p.c.). La Cour d'appel a
déclaré, a ce sujet, que puisque le deuxiéme alinéa de I'article 689 C.p.c. est une exception a la régle du
paiement lors de la vente par l'adjudicataire du prix minimal d'adjudication (art, 688.1, al. 1 Cpc)eta
celle du paiement du solde du prix d'adjudication dans les cing jours suivants (art. 689, al. 1 C.p.c.), il
doit &tre interprété de fagon restrictive. Le sens du mot «créance», contenu dans cet article, ne permet
alors a l'adjudicataire de retenir que la partie de sa créance qui est colloquée ou susceptible de I'étre,

tout en tenant compte des priorités établies par la loi.”

See, finally, Montreal Trust vs Jori Investment Inc. (J.E. 80-220 (C.S.)), Eugéne Marcoux Inc. v. Coté
(1990) R.J.Q. 1221 (C.A.)

(Canlil)
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First Lien Credit Agreement shall each be entitled to credit bid
pursuant to Section 363(k) of the Bankruptcy Code and other

applicable law.

[33] | draw from these excerpts that when the "Stalking Horse" bid process was put in
place, those bidders able to benefit from a credit bidding situation could very well revert
to the use of this lever or tool in order to arrive at a better bid’.

[34] Furthermore, many comments were made today with respect to the dollar value
of a credit bid versus the dollar value of a cash bid. | think that it is appropriate to
conclude that if credit bidding is to take place, it goes without saying that the amount of
the credit bid should not exceed, but should be allowed to go as, high as the face value
amount of the credit instrument upon which the credit bidder is allowed to rely. The
credit bid should not be limited to the fair market value of the corresponding
encumbered assets. It would then be just impossible to function otherwise because it
would require an evaluation of such encumbered assets, a difficult, complex and costly

exercise.

[35] Our Courts have always accepted the dollar value appearing on the face of the
instrument as the basis for credit bidding. Rightly or wrongly, this is the situation which

prevails.

[36] Many arguments were brought forward, for and against the respective position of
the two opposing bidders. At the end of the day, it is my considered opinion that the
"Black Diamond" winning bid should prevail and the "Sixth Avenue" bid, the bitter

bidder, should fail.

[37] | have dealt briefly with the process. | don't wish to go through every single step
of the process but | reiterate that this process was put in place without any opposition
whatsoever. It is not enough to appear before a Court and say: "Well, we've got
nothing to say now. We may have something to say later" and then, use this argument
to reopen the entire process once the result is known and the result turns out to be not
as satisfactory as it may have been expected. In other words, silence sometimes may
be equivalent to acquiescence. All stakeholders knew what to expect before walking

into the auction room.

[38] Once the process is put in place, once the various stakeholders accept the rules,
and once the accepted rules call for the possibility of credit bidding, | do not think that,

7 The SISP, the bidding procedure and corresponding orders recognize the principle of credit bidding at
the auction and these orders were not the subject of any appeal procedure.

See paragraphs 24, 25 and 26 of BDWB's Intervention.

As for the right to credit bid in a sale by auction under the CCAA, see Re: Maax Corporation (QSC. no.

500-11-033561-081, July 10, 2008, , Buffoni J.)
See also Re: Brainhunter (OSC Commercial List, no.09-8482-00CL, January 22, 2010)

0 QCCS 4915 (Can
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at the end of the day, the fact that credit bidding was used as a tool, may be raised as
an argument to set aside a valid bidding and auction process.

[39] Today, the process is completed and to allow "Sixth Avenue" to come before the
Court and say: "My bid is essentially better than the other bid and Court ratify my bid as
the highest and best bid as opposed to the winning bid" is the equivalent to a complete
eradication of all proceedings and judgments rendered to this date with respect to the
Sale of Assets authorized in this file since May/June 2010 and | am not prepared to
accept this as a valid argument. Sixth Avenue should have expected that BDWB would
want to revert to credit bidding and should have sought a modification of the bidding

procedure in due time.

[40] The parties have agreed to go through the bidding process. Once the bidding
process is started, then there is no coming back. Or if there is coming back, it is
because the process is vitiated by an illegality or non-compliance of proper procedures
and not because a bidder has decided to credit bid in accordance with the bidding

procedures previously adopted by the Court.

[41] The Court cannot take position today which would have the effect of annihilating
the auction which took place last week. The Court has to take the result of this auction
and then apply the necessary test to approve or not to approve that result. But this is
not what the contestants before me ask me to do. They are asking me to make them
win a bid which they have lost.

[42] It should be remembered that "Sixth Avenue" agreed to continue to bid even
after the credit bidding tool was used in the bidding process during the auction. If that
process was improper, then "Sixth Avenue" should have withdrawn or should have
addressed the Court for directions but nothing of the sort was done. The process was
allowed to continue and it appears evident that it is only because of the end result which
is not satisfactory that we now have a contestation of the results.

[43] The arguments which were put before me with a view to setting aside the
winning bid (leaving aside those under Section 36 of the CCAA to which | will come to a
minute) have not convinced me to set it aside. The winning bid certainly satisfies a
great number of interested parties in this file, including the winning bidders, including
the Monitor and several other creditors.

[44] | have adverse representations from two specific groups of creditors who are
secured creditors of the White Birch Group prior to the issue of the Initial Order which
have, from the beginning, taken strong exceptions to the whole process but
nevertheless, they constitute a limited group of stakeholders. | cannot say that they
speak for more interests than those of their own. | do not think that these creditors
speak necessarily for the mass of unsecured creditors which they allege to be speaking
for. | see no benefit to the mass of creditors in accepting their submissions, other than
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the fact that the Monitor will dispose of US$500,000.00 less than it will if the winning bid
is allowed to stand.

[45] | now wish to address the question of Section 36 CCAA.

[46] In order to approve the sale, the Court must take into account the provisions of
Section 36 CCAA and in my respectful view, these conditions are respected.

[47] Section 36 CCAA reads as follows:

36. (1) A debtor company in respect of which an order has been made
under this Act may not sell or otherwise dispose of assets outside the
ordinary course of business unless authorized to do so by a court. Despite
any requirement for shareholder approval, including one under federal or
provincial law, the court may authorize the sale or disposition even if
shareholder approval was not obtained.

(2) A company that applies to the court for an authorization is to give
notice of the application to the secured creditors who are likely to be
affected by the proposed sale or disposition.

(3) In deciding whether to grant the authorization, the court is to consider,
among other things,

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale
or disposition;

(c) whether the monitor filed with the court a report stating that in_their
opinion_the sale or disposition would be more beneficial to the creditors
than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(f) whether the consideration to be received for the assets is reasonable
and fair, taking into account their market value.

(4) If the proposed sale or disposition is to a person who is related to the
company, the court may, after considering the factors referred to in
subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets
to persons who are not related to the company; and

(Canlii}
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(b) the consideration to be received is superior to the consideration that
would be received under any other offer made in accordance with the
process leading to the proposed sale or disposition.

(5) For the purpose of subsection (4), a person who is related to the
company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact of the
company; and

(c) a person who is related to a person described in paragraph (a) or (b).

(6) The court may authorize a sale or disposition free and clear of any
security, charge or other restriction and, if it does, it shall also order that
other assets of the company or the proceeds of the sale or disposition be
subject to a security, charge or other restriction in favour of the creditor
whose security, charge or other restriction is to be affected by the order.

(7) The court may grant the authorization only if the court is satisfied that
the company can and will make the payments that would have been
required under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned the
compromise or arrangement.

2005, c. 47, s. 131; 2007, c. 36, s. 78.
(added underlining)

[48] The elements which can be found in Section 36 CCAA are, first of all, not
limitative and secondly they need not to be all fulfilled in order to grant or not grant an

order under this section.

[49] The Court has to look at the transaction as a whole and essentially decide
whether or not the sale is appropriate, fair and reasonable. In other words, the Court
could grant the process for reasons others than those mentioned in Section 36 CCAA or
refuse to grant it for reasons which are not mentioned in Section 36 CCAA.

[50] Nevertheless, | was given two authorities as to what should guide the Court in
similar circumstances, | refer firstly to the comments of Madame Justice Sarah Peppall

in Canwest [2002], CarswellOnt 3509, and she writes at paragraph 13:

"The proposed disposition of assets meets the Section 36 CCAA criteria
and those set forth in the Royal Bank v. Soundair Corp. decision. Indeed,
to a large degree, the criteria overlap. The process was reasonable as the
Monitor was content with it (and this is the case here). Sufficient efforts were
made to attract the best possible bid (this was done here through the process,
| don't have to review this in detail); the SISP was widely publicized (I am given
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to understand that, in this present instance, the SISP was publicized enough to
generate the interest of many interested bidders and then a smaller group of
Qualified Bidders which ended up in the choice of one "Stalking Horse" bidder);
ample time was given to prepare offers; and there was integrity and no
unfairness in the process. The Monitor was intimately involved in
supervising the SISP and also made the Superior Cash Offer
recommendation. The Monitor had previously advised the Court that in its
opinion, the Support Transaction was preferable to a bankruptcy (this was
all done in the present case.) The logical extension of that conclusion is that
the AHC Transaction is as well (and, of course, understand that the words
"oreferable to a bankruptcy" must be added to this last sentence). The effect of
the proposed sale on other interested parties is very positive. (It doesn't
mean by saying that, that it is positive upon all the creditors and that no creditor
will not suffer from the process but given the representations made before me, I
have to conclude that the proposed sale is the better solution for the creditors
taken as a whole and not taken specifically one by one) Amongst other things,
it provides for a going concern outcome and significant recoveries for both

the secured and unsecured creditors.

[51] Here, we may have an argument that the sale will not provide significant
recoveries for unsecured creditors but the question which needs to be asked is the
following: "Is it absolutely necessary to provide interest for all classes of creditors in
order to approve or to set aside a "Stalking Horse bid process"?

[52] In my respectful view, it is not necessary. lItis, of course, always better to expect
that it will happen but unfortunately, in any restructuring venture, some creditors do
better than others and sometimes, some creditors do very badly. That is quite
unfortunate but it is also true in the bankruptcy alternative. In any event, in similar
circumstances, the Court must rely upon the final recommendation of the Monitor which,
in the present instance, supports the position of the winning bidder.

[53] In Nortel Networks, Mister Justice Morawetz, in the context of a Motion for the
Approval of an Assets Sale Agreement, Vesting Order of approval of an intellectual
Property Licence Agreement, etc. basically took a similar position (2009, CarswellOnt

4838, at paragraph 35):

"The duties of the Court in reviewing a proposed sale of assets are as
follows:

1) It should consider whether sufficient effort has been made to
obtain the best price and that the debtor has not acted

improvidently;
2) It should consider the interests of all parties;

3) It should consider the efficacy and integrity of the process by
which offers have been obtained;
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4) and it should consider whether there has been unfairness in the
working out of the process."

[54] | agree with this statement and it is my belief that the process applied to the
present case meets these criteria.

[55] 1 will make no comment as to the standing of the "bitter bidder".  Sixth Avenue
mayo have standing as a stakeholder while it may not have any, as a disgruntled

bidder.

[56] | am, however, impressed by the comments of my colleague Clément Gascon,
j.s.c. in Abitibi Bowater, in his decision of May 3 2010 where, in no unclear terms he
did not think that as such, a bitter bidder should be allowed a second strike at the

proverbial can.

[57] There may be other arguments that could need to be addressed in order to give
satisfaction to all the arguments provided to me by counsel. Again, this has been a long
day, this has been a very important and very interesting debate but at the end of the
whole process, | am satisfied that the integrity of the "Stalking Horse" bid process in this
file, as it was put forth and as it was conducted, meets the criteria of the case law and
the CCAA. | do not think that it would be in the interest of any of the parties before me
today to conclude otherwise. If | were to conclude otherwise, | would certainly not be
able to grant the suggestion of "Sixth Avenue”, to qualify its bid as the winning bid; |
would have to eradicate the entire process and cause a new auction to be held. | am

not prepared to do that.

[58] | believe that the price which will be paid by the winning bidder is satisfactory
given the whole circumstances of this file. The terms and conditions of the winning bid
are also acceptable so as a result, | am prepared to grant the Motion. | do not know
whether the Order which you would like me to sign is available and | know that some
wording was to be reviewed by some of the parties and attorneys in this room. | don't
know if this has been done. Has it been done? Are KSH and Slil satisfied or content

with the wording?

Attorney:
| believe, Mister Justice, that KSH and SlIl have......... their satisfaction with the

wording. | believe also that Dow Jones, who's present, ...... their satisfaction.
However, AT&T has communicated that they wish to have some minor adjustments.

The Court:
Are you prepared to deal with this now or do you wish to deal with it during the week-

end and submit an Order for signature once you will have ironed out the difficulties,
unless there is a major difficulty that will require further hearing?
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Attorney:
| think that the second option you suggested is probably the better one. So, we'd be

happy to reach an agreement and then submit it to you and we'll recirculate everyone
the wording.

The Court:
Very well.

The Motion to Approve the Sale of substantially all of the WB Group assets (no. 87) is
granted, in accordance with the terms of an Order which will be completed and
circulated and which will be submitted to me for signature as of Monday, next at the

convenience of the parties;
The Motion of Dow Jones Company Inc. (no. 79) will be continued sine die;

The Amended Contestation of the Motion to Approve the Sale (no. 84) on behalf of
"Sixth Avenue" is dismissed without costs (I believe that the debate was worth the
effort and it will serve no purpose to impose any cost upon the contestant);

Also for the position taken by Dunes, there is no formal Motion before me but Mr.
Ferland's position was important to the whole debate but | don't think that costs should
be imposed upon his client as well;

The Motion to Stay the Assignment of a Contract from AT&T (no. 86) will be continued
sine die;

The Intervention and Memorandum of arguments of BD White Birch Investment LLC is
granted, without costs.

ROBERT MONGEON, J.S.C.
Counsel and parties present: see attendance list annexed to the Procés-Verbal

Date of hearing: 24 September 2010
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Royal Bank of Canada v. Soundair Corp., Canadian Pension

Capital Ltd. and Canadian Insurers Capital Corp.

Indexed as: Royal Bank of Canada v. Soundair Corp.
(C.AL)

4 O.R. (3d) 1
[1991] O0.J. No. 1137
Action No. 318/91

ONTARIO
Court of Appeal for Ontario
Goodman, McKinlay and Galligan JJ.A.
July 3, 1991

Debtor and creditor -- Receivers —-- Court-appointed receiver
accepting offer to purchase assets against wishes of secured
creditors -- Receiver acting properly and prudently -- Wishes
of creditors not determinative -- Court approval of sale

confirmed on appeal.

Air Toronto was a division of Soundair. In April 1990, one of
Soundair's creditors, the Royal Bank, appointed a receiver to
operate Air Toronto and sell it as a going concern. The
receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be completed, to negotiate and sell Air
Toronto to another person. Air Canada made an offer which the
receiver rejected. The receiver then entered into negotiations
with Canadian Airlines International (Canadian); two
subsidiaries of Canadian, Ontario Express Ltd. and Frontier
Airlines Ltd., made an offer to purchase on March 6, 1991 (the
OFL offer). Air Canada and a creditor of Soundair, CCFL,
presented an offer to purchase to the receiver on March 7, 1981
through 922, a company formed for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an

unacceptable condition and accepted the OEL offer. 922 made a

1 CanLll 2727 (ON CA)
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second offer, which was virtually identical to the first one
except that the unacceptable condition had been removed. In
proceedings before Rosenberg J., an order was made approving

the sale of Air Toronto to OEL and dismissing the 922 offer.
CCFL appealed.

Held, the appeal should be dismissed.

Per Galligan J.A.: When deciding whether a receiver has acted
providently, the court should examine the conduct of the
receiver in light of the information the receiver had when it
agreed to accept an offer, and should be very cautious before
deciding that the receiver's conduct was improvident based upon
information which has come to light after it made its decision.
The decision to sell to OEL was a sound one in the
circumstances faced by the receiver on March 8, 1991. Prices in
other offers received after the receiver has agreed to a sale
have relevance only if they show that the price contained in
the accepted offer was so unreasonably low as to demonstrate
that the receiver was improvident in accepting it. If they do
not do so, they should not be considered upon a motion to
confirm a sale recommended by a court-appointed receiver. If
the 922 offer was better than the OEL offer, it was only
marginally better and did not lead to an inference that the

disposition strategy of the receiver was improvident.

While the primary concern of a receiver is the protecting of
the interests of creditors, a secondary but important
consideration is the integrity of the process by which the sale
is effected. The court must exercise extreme caution before it
interferes with the process adopted by a receiver to sell an
unusual asset. It is important that prospective purchasers know
that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreement with it, a court will
not lightly interfere with the commercial judgment of the

receiver to sell the assetvto them.

The failure of the receiver to give an offering memorandum to
those who expressed an interest in the purchase of Air Toronto
did not result in the process being unfair, as there was no

proof that if an offering memorandum had been widely

(ON CA)
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distributed among persons qualified to have purchased Air
Toronto, a viable offer would have come forth from a party

other than 922 or OEL.

The fact that the 922 offer was supported by Soundair's
secured creditors did not mean that the court should have given
effect to their wishes. Creditors who asked the court to
appoint a receiver to dispose of assets (and therefore
insulated themselves from the risks of acting privately) should
not be allowed to take over control of the process by the
simple expedient of supporting another purchaser if they do not
agree with the sale by the receiver. If the court decides that
a court-appointed receiver has acted providently and properly
(as the receiver did in this case), the views of creditors

should not be determinative.

Per McKinlay J.A. (concurring in the result): While the
procedure carried out by the receiver in this case was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it was not a procedure which was

likely to be appropriate in many receivership sales.

Per Goodman J.A. (dissenting): The fact that a creditor has
requested an order of the court appointing a receiver does not
in any way diminish or derogate from his right to obtain the
maximum benefit to be derived from any disposition of the
debtor's assets. The creditors in this case were convinced that
acceptance of the 922 offer was in their best interest and the
evidence supported that belief. Although the receiver acted in
good faith, the process which it used was unfair insofar as 922

was concerned and improvident insofar as the secured creditors

were concerned.
Cases referred to

Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R.
(N.S.) 237 (Ont. Bkcy.); British Columbia Development Corp.
v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R.
(N.S.) 28 (S.C.); Cameron v. Bank of Nova Scotia (1981), 38
C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.);
Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C.
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(2d) 131, 67 C.B.R. (N.S.) 320 (note), 39 D.L.R. (4th) 526
(H.C.J.); Salima Investments Ltd. v. Bank of Montreal

(1985), 41 Alta. L.R. (2d) 58, 65 A.R. 372, 59 C.B.R. (N.S.)
242, 21 D.L.R. (4th) 473 (C.A.); Selkirk (Re) (1986), 58 C.B.R.
(N.S.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 C.B.R.

(N.S.) 140 (Ont. Bkcy.)

Statutes referred to

Employment Standards Act, R.S.O. 1980, c. 137
Environmental Protection Act, R.S.0. 1980, c. 141

APPEAL from the judgment of the General Division, Rosenberg
J., May 1, 1991, approving the sale of an airline by a

receiver.

J.B. Berkow and Steven H. Goldman, for appellants.
John T. Morin, Q.C., for Air Canada.

L.A.J. Barnes and Lawrence E. Ritchie, for Royal Bank of

Canada.

Sean F. Dunphy and G.K. Ketcheson for Ernst & Young Inc.,

receiver of Soundair Corp., respondent.
W.G. Horton, for Ontario Express Ltd.

Nancy J. Spies, for Frontier Air Ltd.

GALLIGAN J.A.:-- This is an appeal from the order of
Rosenberg J. made on May 1, 1991 (Gen. Div.). By that order, he
approved the sale of Air Toronto to Ontario Express Limited and
Frontier Air Limited and he dismissed a motion to approve an

offer to purchase Air Toronto by 922246 Ontario Limited.

It is necessary at the outset to give some background to the

dispute. Soundair Corporation (Soundair) is a corporation
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engaged in the air transport business. It has three divisions.
One of them is Air Toronto. Air Toronto operates a scheduled
airline from Toronto to a number of mid-sized cities in the
United States of America. Its routes serve as feeders to
several of Air Canada's routes. Pursuant to a connector
agreement, Alr Canada provides some services to Alr Toronto and
benefits from the feeder traffic provided by it. The

operational relationship between Air Canada and Air Toronto is

a close one.

In the latter part of 1989 and the early part of 1990,
Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto.
The Royal Bank of Canada (the Royal Bank) is owed at least
$65,000,000. The appellants Canadian Pension Capital Limited
and Canadian Insurers Capital Corporation (collectively called
CCFL) are owed approximately $9,500,000. Those creditors will
have a deficiency expected to be in excess of $50,000,000 on

the winding-up of Soundair.

On April 26, 1990, upon the motion of the Royal Bank, O'Brien
J. appointed Ernst & Young Inc. (the receiver) as receiver of
all of the assets, property and undertakings of Soundair. The
order required the receiver to operate Air Toronto and sell it
as a going concern. Because of the close relationship between
Air Toronto and Air Canada, it was contemplated that the
receiver would obtain the assistance of Air Canada to operate

Air Toronto. The order authorized the receiver:

(b) to enter into contractual arrangements with Air Canada to
retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst

& Young Inc. until the completion of the sale of Air Toronto

to Air Canada or other person

Also because of the close relationship, it was expected that
Air Canada would purchase Air Toronto. To that end, the order

of O'Brien J. authorized the receiver:

(c) to negotiate and do all things necessary or desirable to

complete a sale of Air Toronto to Air Canada and, if a sale
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to Air Canada cannot be completed, to negotiate and sell Air
Toronto to another person, subject to terms and conditions

approved by this Court.

Over a period of several weeks following that order,
negotiations directed towards the sale of Air Toronto took
place between the receiver and Air Canada. Air Canada had an
agreement with the receiver that it would have exclusive
negotiating rights during that period. I do not think it is
necessary to review those negotiations, but I note that Air
Canada had complete access to all of the operations of Air
Toronto and conducted due diligence examinations. It became
thoroughly acquainted with every aspect of Air Toronto's

operations.

Those negotiations came to an end when an offer made by Air

Canada on June 19, 1990, was considered unsatisfactory by the

receiver. The offer was not accepted and lapsed. Having regard

to the tenor of Air Canada's negotiating stance and a letter
sent by its solicitors on July 20, 1990, I think that the
receiver was eminently reasonable when it decided that there
was no realistic possibility of selling Air Toronto to Air

Canada.

The receiver then looked elsewhere. Air Toronto's feeder

business is very attractive, but it only has value to a

national airline. The receiver concluded reasonably, therefore,

that it was commercially necessary for one of Canada's two

national airlines to be involved in any sale of Air Toronto.

Realistically, there were only two possible purchasers whether

direct or indirect. They were Air Canada and Canadian Airlines

International.

Tt was well known in the air transport industry that Air
Toronto was for sale. During the months following the collapse
of the negotiations with Air Canada, the receiver tried
unsuccessfully to find viable purchasers. In late 1990, the
receiver turned to Canadian Airlines International, the only

realistic alternative. Negotiations began between them. Those

negotiations led to a letter of intent dated February 11, 1991.

On March 6, 1991, the receiver received an offer from Ontario



Express Limited and Frontier Airlines Limited, who are
subsidiaries of Canadian Airlines International. This offer is

called the OEL offer.

In the meantime, Air Canada and CCFL were having discussions
about making an offer for the purchase of Air Toronto. They
formed 922246 Ontario Limited (922) for the purpose of
purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7,
1991, Air Canada and CCFL presented an offer to the receiver in

the name of 922. For convenience, its offers are called the 922

offers.

The first 922 offer contained a condition which was
unacceptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on
March 8, 1991, accepted the OEL offer. Subsequently, 922
obtained an order allowing it to make a second offer. It then
submitted an offer which was virtually identical to that of

March 7, 1991, except that the unacceptable condition had been

removed.

The proceedings before Rosenberg J. then followed. He

approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this
court, both CCFL and the Royal Bank supported the acceptance of
the second 922 offer.

There are only two issues which must be resolved in this

appeal. They are:

(1) Did the receiver act properly when it entered into an

agreement to sell Air Toronto to OEL?

(2) What effect does the support of the 922 offer by the

secured creditors have on the result?

I will deal with the two issues separately.

I. DID THE RECEIVER ACT PROPERLY
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IN AGREEING TO SELL TO OEL?

Before dealing with that issue there are three general
observations which I think I should make. The first is that the
sale of an airline as a going concern is a very complex
process. The best method of selling an airline at the best
price is something far removed from the expertise of a court.
When a court appoints a receiver to use its commercial
expertise to sell an airline, it is inescapable that it intends
to rely upon the receiver's expertise and not upon its own.
Therefore, the court must place a great deal of confidence in
the actions taken and in the opinions formed by the receiver.
It should also assume that the receiver is acting properly
unless the contrary is clearly shown. The second observation is
that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by
its receiver. The third observation which I wish to make is
that the conduct of the receiver should be reviewed in the

light of the specific mandate given to him by the court.

The order of O'Brien J. provided that if the receiver could
not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person". The court did not say
how the receiver was to negotiate the sale. It did not say it
was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It cbviously intended, because
of the unusual nature of the asset being sold, to leave the
method of sale substantially in the discretion of the receiver.
I think, therefore, that the court should not review minutely
the process of the sale when, broadly speaking, it appears to

the court to be a just process.

As did Rosenberg J., I adopt as correct the statement made by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.
(2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R.,

pp. 531-33 D.L.R., of the duties which a court must perform
when deciding whether a receiver who has sold a property acted
properly. When he set out the court's duties, he did not put
them in any order of priority, nor do I. I summarize those

duties as follows:

>
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1. It should consider whether the receiver has made a

sufficient effort to get the best price and has not acted

improvidently.
2. Tt should consider the interests of all parties.

3. Tt should consider the efficacy and integrity of the process

by which offers are obtained.

4. It should consider whether there has been unfairness in the

working out of the process.

I intend to discuss the performance of those duties

separately.

1. Did the receiver make a sufficient effort to get the best

price and did it act providently?

Having regard to the fact that it was highly unlikely that a
commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them,
it is my view that the receiver acted wisely and reasonably
when it negotiated only with Air Canada and Canadian Airlines
International. Furthermore, when Air Canada said that it would
submit no further offers and gave the impression that it would
not participate further in the receiver's efforts to sell, the
only course reasonably open to the receiver was to negotiate
with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In
doing so, it is my opinion that the receiver made sufficient

efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was
over ten months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver
had not received one offer which it thought was acceptable.
After substantial efforts to sell the airline over that period,
I find it difficult to think that the receiver acted

improvidently in accepting the only acceptable offer which it

had.

)
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On March 8, 1991, the date when the receiver accepted the OEL
offer, it had only two offers, the OEL offer which was
acceptable, and the 922 offer which contained an unacceptable
condition. I cannot see how the receiver, assuming for the

moment that the price was reasonable, could have done anything

but accept the OEL offer.

When deciding whether a receiver had acted providently, the
court should examine the conduct of the receiver in light of
the information the receiver had when it agreed to accept an
offer. In this case, the court should look at the recelver's
conduct in the light of the information it had when it made its
decision on March 8, 1991. The court should be very cautious
before deciding that the receiver's conduct was improvident
based upon information which has come to light after it made
its decision. To do so, in my view, would derogate from the
mandate to sell given to the receiver by the order of O'Brien
J. I agree with and adopt what was said by Anderson J. in Crown

Trust v. Rosenberg, supra, at p. 112 0.R., p. 551 D.L.R.:

Its decision was made as a matter of business judgment on
the elements then available to it. It is of the very essence
of a receiver's function to make such judgments and in the
making of them to act seriously and responsibly so as to be

prepared to stand behind them.

If the court were to reject the recommendation of the
Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of
the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with
them. It would lead to the conclusioh that the decision of
the Receiver was of little weight and that the real decision
was always made upon the motion for approval. That would be a
consequence susceptible of immensely damaging results to the

disposition of assets by court-appointed receivers.

(Emphasis added)

I also agree with and adopt what was said by Macdonald J.A.



in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), at p. 11 C.B.R., p. 314 N.S.R.:

In my opinion if the decision of the receiver to enter into
an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a binding

agreement.
(Emphasis added)

On March 8, 1991, the receiver had two offers. One was the

OEL offer which it considered satisfactory but which could be
withdrawn by OEL at any time before it was accepted. The
receiver also had the 922 offer which contained a condition
that was totally unacceptable. It had no other offers. It was
faced with the dilemma of whether it should decline to accept
the OEL offer and run the risk of it being withdrawn, in the
hope that an acceptable offer would be forthcoming from 922. An
affidavit filed by the president of the receiver describes the
dilemma which the receiver faced, and the judgment made in the

light of that dilemma:

24. An asset purchase agreement was received by Ernst & Young
on March 7, 1991 which was dated March 6, 1991. This
agreement was received from CCFL in respect of their offer to
purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a
subsequent affidavit, theIReceiver determined that it would
not be prudent to delay acceptance of the OEL agreement to
negotiate a highly uncertain arrangement with Air Canada and
CCFL. Air Canada had the benefit of an "exclusive" in
negotiations for Air Toronto and had clearly indicated its
intention to take itself out of the running while ensuring
that no other party could seek to purchase Air Toronto and

maintain the Air Canada connector arrangement vital to its

survival. The CCFL offer represented a radical reversal of

this position by Air Canada at the eleventh hour. However, it
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contained a significant number of conditions to closing which
were entirely beyond the control of the Receiver. As well,
the CCFL offer came less than 24 hours before signing of the
agreement with OEL which had been negotiated over a period of

months, at great time and expense.

(Emphasis added)
I am convinced that the decision made was a sound one in the

circumstances faced by the receiver on March 8, 1991.

I now turn to consider whether the price contained in the OEL
offer was one which it was provident to accept. At the outset,
I think that the fact that the OEL offer was the only
acceptable one available to the receiver on March 8, 1991,
after ten months of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a

deteriorating economy, I doubt that it would have been wise to

walt any longer.

I mentioned earlier that, pursuant to an order, 922 was

permitted to present a second offer. During the hearing of the

appeal, counsel compared at great length the price contained in

the second 922 offer with the price contained in the OEL offer.

Counsel put forth various hypotheses supporting their
contentions that one offer was better than the other.

It is my opinion that the price contained in the 922 offer is
relevant only if it shows that the price obtained by the
Receiver in the OEL offer was not a reasonable one. In Crown
Trust v. Rosenberg, supra, Anderson J., at p. 113 O.R., p. 551
D.L.R., discussed the comparison of offers in the following

way:

No doubt, as the cases have indicated, situations might arise
where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It
is not so here, and in my view that is substantially an end

of the matter.

In two judgments, Saunders J. considered the circumstances in

which an offer submitted after the receiver had agreed to a
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sale should be considered by the court. The first is Re Selkirk

(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247:

I1f, for example, in this case there had been a second offer
of a substantially higher amount, then the court would have
to take that offer into consideration in assessing whether
the receiver had properly carried out his function of

endeavouring to obtain the best price for the property.

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58
C.B.R. (N.S.) 237 (Ont. Bkcy.), at p. 243:

If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its

duty to endeavour to obtain the best price for the estate.

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at

p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by
the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per
the order of Mr. Justice Trainor and, of course, where the
receiver is an officer of this court. Only in a case where
there seems to be some unfairness in the process of the sale
or where there are substantially higher offers which would
tend to show that the sale was improvident will the court
withhold approval. It is important that the court recognize
the commercial exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in court for
approval before submitting their final offer. This is

something that must be discouraged.

(Emphasis added)

What those cases show is that the prices in other offers have
relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to
demonstrate that the receiver was improvident in accepting it.
I am of the opinion, therefore, that if they do not tend to
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show that the receiver was improvident, they should not be
considered upon a motion to confirm a sale recommended by a
court-appointed receiver. If they were, the process would be
changed from a sale by a receiver, subject to court approval,
into an auction conducted by the court at the time approval is
sought. In my opinion, the latter course is unfair to the
person who has entered bona fide into an agreement with the

receiver, can only lead to chaos, and must be discouraged.

I1f, however, the subsequent offer is so substantially higher
than the sale recommended by the receiver, then it may be that
the receiver has not conducted the sale properly. In such
circumstances, the court would be justified itself in entering
into the sale process by considering competitive bids. However,
I think that that process should be entered into only if the
court is satisfied that the receiver has not properly conducted

the sale which it has recommended to the court.

It is necessary to consider the two offers. Rosenberg J. held
that the 922 offer was slightly better or marginally better
than the OFL offer. He concluded that the difference in the two
offers did not show that the sale process adopted by the

receiver was inadequate or improvident.

Counsel for the appellants complained about the manner in
which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was, that when they began
to discuss a comparison of the two offers, Rosenberg J. said
that he considered the 922 offer to be better than the OEL
offer. Counsel said that when that comment was made, they did
not think it necessary to argue further the question of the
difference in value between the two offers. They complain that
the finding that the 922 offer was only marginally better or
slightly better than the OEL offer was made without them having
had the opportunity to argue that the 922 offer was
substantially better or significantly better than the OEL
offer. I cannot understand how counsel could have thought that
by expressing the opinion that the 922 offer was better,
Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can I comprehend how counsel took

the comment to mean that they were foreclosed from arguing that
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the offer was significantly or substantially better. If there
was some misunderstanding on the part of counsel, it should
have been raised before Rosenberg J. at the time. I am sure
that if it had been, the misunderstanding would have been
cleared up quickly. Nevertheless, this court permitted

extensive argument dealing with the comparison of the two

offers.

The 922 offer provided for $6,000,000 cash to be paid on
closing with a royalty based upon a percentage of Air Toronto
profits over a period of five years up to a maximum of
$3,000,000. The OEL offer provided for a payment of $2,000,000
on closing with a royalty paid on gross revenues over a five~
year period. In the short term, the 922 offer is obviously
better because there is substantially more cash up front. The
chances of future returns are substantially greater in the OEL
offer because royalties are paid on gross revenues while the
royalties under the 922 offer are paid only on profits. There

is an element of risk invelved in each offer.

The receiver studied the two offers. It compared them and

took into account the risks, the advantages and the
disadvantages of each. It considered the appropriate
contingencies. It is not necessary to outline the factors which
were taken into account by the receiver because the manager of
its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two

offers. They seem to me to be reasonable ones. That affidavit

concluded with the following paragraph:

24. On the basis of these considerations the Receiver has
approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time

for the Air Toronto division of SoundAir.

The court appointed the receiver to conduct the sale of Air
Toronto and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of
the receiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible

value at this time for Air Toronto. I have not been convinced
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that the receiver was wrong when he made that assessment. I am,
therefore, of the opinion that the 922 offer does not

demonstrate any failure upon the part of the receiver to act

properly and providently.

It follows that if Rosenberg J. was correct when he found
that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922
offer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or

improvident, nor that the price was unreasonable.

I am, therefore, of the opinion that the receiver made a
sufficient effort to get the best price and has not acted

improvidently.
2. Consideration of the interests of all parties

It is well established that the primary interest is that of
the creditors of the debtor: see Crown Trust Co. v. Rosenberg,
supra, and Re Selkirk (1986, Saunders J.), supra. However, as
Saunders J. pointed out in Re Beauty Counsellors, supra, at p.

244 C.B.R., "it is not the only or overriding consideration".

In my opinion, there are other persons whose interests
require consideration. In an appropriate case, the interests of
the debtor must be taken into account. I think also, in a case
such as this, where a purchaser has bargained at some length
and doubtless at considerable expense with the receiver, the
interests of the purchaser ought to be taken into account.
While it is not explicitly stated in such cases as Crown Trust
Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra,
Re Beauty Counsellors, supra, Re Selkirk (1987, McRae J.),
supra, and Cameron, supra, I think they clearly imply that the
interests of a person who has negotiated an agreement with a

court-appointed receiver are very important.

In this case, the interests of all parties who would have an

interest in the process were considered by the receiver and by

Rosenberg J.
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3. Consideration of the efficacy and integrity of the process

by which the offer was obtained

While it is accepted that the primary concern of a receiver

is the protecting of the interests of the creditors, there is a
secondary but very important consideration and that is the
integrity of the process by which the sale is effected. This is

particularly so in the case of a sale of such a unigque asset as

an airline as a going concern.

The importance of a court protecting the integrity of the
process has been stated in a number of cases. First, I refer to

Re Selkirk (1986), supra, where Saunders J. said at p. 246
C.B.R.:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale

agreement is arrived at should be consistent with commercial

efficacy and integrity.

In that connection I adopt the principles stated by
Macdonald J.A. of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.)
1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he sald at

p. 11:

In my opinion if the decision of the receiver to enter
into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a finding
agreement. On the contrary, they would know that other bids
could be received and considered up until the application for
court approval is heard -- this would be an intolerable

situation.

While those remarks may have been made in the context of a
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bidding situation rather than a private sale, I consider them
to be equally applicable to a negotiation process leading to
a private sale. Where the court is concerned with the
disposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would

otherwise have to do.

In Salima Investments Ltd. v. Bank of Montreal (1985), 41
Alta. L.R. (2d) 58, 21 D.L.R. (4th) 473 (C.A.), at p. 61 Alta.
L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale
by tender is not necessarily the best way to sell a business as
an ongoing concern. It went on to say that when some other
method is used which is provident, the court should not

undermine the process by refusing to confirm the sale.

Finally, I refer to the reasoning of Anderson J. in Crown
Trust Co. v. Rosenberg, supra, at p. 124 O.R., pp. 562-63
D.L.R.:

While every proper effort must always be made to assure
maximum recovery consistent with the limitations inherent in
the process, no method has yet been devised to entirely
eliminate those limitations or to avoid their consequences.
Certainly it is not to be found in loosening the entire
foundation of the system. Thus to compare the results of the
process in this case with what might have been recovered in
some other set of circumstances is neither logical nor

practical.
(Emphasis added)

It is my opinion that the court must exercise extreme caution
before it interferes with the process adopted by a receiver to
sell an unusual asset. It is important that prospective
purchasers know that, if they are acting in good faith, bargain
seriously with a receiver and enter into an agreement with it,
a court will not lightly interfere with the commercial judgment

of the receiver to sell the asset to them.

Before this court, counsel for those opposing the

confirmation of the sale to OEL suggested many different ways
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in which the receiver could have conducted the process other
than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of
attempting to sell the airline. The answer to those submissions
is found in the comment of Anderson J. in Crown Trust Co. V.

Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.:

The court ought not to sit as on appeal from the decision of
the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a

futile and duplicitous exercise.

It would be a futile and duplicitous exercise for this court
to examine in minute detail all of the circumstances leading up
to the acceptance of the OEL offer. Having considered the
process adopted by the receiver, it is my opinion that the

process adopted was a reasonable and prudent one.
4. Was there unfairness in the process?

As a general rule, I do not think it appropriate for the

court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a
responsibility to decide whether the process was fair. The only
part of this process which I could find that might give even a
superficial impression of unfairness is the failure of the
receiver to give an offering memorandum to those who expressed

an interest in the purchase of Air Toronto.

T will outline the circumstances which relate to the
allegation that the receiver was unfair in failing to provide
an offering memorandum. In the latter part of 1990, as part of
its selling strategy, the receiver was in the process of
preparing an offering memorandum to give to persons who
expressed an interest in the purchase of Air Toronto. The
offering memorandum got as far as draft form, but was never
released to anyone, although a copy of the draft eventually got
into the hands of CCFL before it submitted the first 922 offer
on March 7, 1991. A copy of the offering memorandum forms part
of the record and it seems to me to be little more than

puffery, without any hard information which a sophisticated
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purchaser would require in order to make a serious bid.

The offering memorandum had not been completed by February

11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a
provision that during its currency the receiver would not
negotiate with any other party. The letter of intent was

renewed from time to time until the OEL offer was received on

March 6, 1991.

The receiver did not proceed with the offering memorandum
because to do so would violate the spirit, if not the letter,

of its letter of intent with OEL.

T do not think that the conduct of the receiver shows any
unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I
start by saying that the receiver acted reasonably when it
entered into exclusive negotiations with OEL. I find it strange
that a company, with which Air Canada is closely and intimately
involved, would say that it was unfair for the receiver to
enter into a time-limited agreement to negotiate exclusively
with OEL. That is precisely the arrangement which Air Canada
insisted upon when it negotiated with the receiver in the
spring and summer of 1990. If it was not unfair for Air Canada
to have such an agreement, I do not understand why it was
unfair for OEL to have a similar one. In fact, both Air Canada
and OEL in its turn were acting reasonably when they required
exclusive negotiating rights to prevent their negotiations from
being used as a bargaining lever with other potential
purchasers. The fact that Air Canada insisted upon an exclusive
negotiating right while it was negotiating with the receiver
demonstrates the commercial efficacy of OEL being given the
same right during its negotiations with the receiver. I see no
unfairness on the part of the receiver when it honoured its
letter of intent with OEL by not releasing the offering

memorandum during the negotiations with OEL.

Moreover, I am not prepared top find that 922 was in any way
prejudiced by the fact that it did not have an offering

memorandum. It made an offer on March 7, 1991, which it
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contends to this day was a better offer than that of OEL. 922
has not convinced me that if it had an offering memorandum its
offer would have been any different or any better than it
actually was. The fatal problem with the first 922 offer was
that it contained a condition which was completely unacceptable
to the receiver. The receiver properly, in my opinion, rejected
the offer out of hand because of that condition. That condition
did not relate to any information which could have conceivably
been in an offering memorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal

Bank, something the receiver knew nothing about.

Further evidence of the lack of prejudice which the absence

of an offering memorandum has caused 922 is found in CCFL's
stance before this court. During argument, its counsel
suggested, as a possible resolution of this appeal, that this
court should call for new bids, evaluate them and then order a
sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within
seven days of the court's decision. I would have thought that,
if there were anything to CCFL's suggestion that the failure to
provide an offering memorandum was unfair to 922, it would have

told the court that it needed more information before it would

be able to make a bid.

I am satisfied that Air Canada and CCFL have, and at all
times had, all of the information which they would have needed
to make what to them would be a commercially viable offer to
the receiver. I think that an offering memorandum was of no
commercial consequence to them, but the absence of one has

since become a valuable tactical weapon.

It is my opinion that there is no convincing proof that if an
offering memorandum had been widely distributed among persons
qualified to have purchased Air Toronto, a viable offer would
have come forth from a party other than 922 or OEL. Therefore,
the failure to provide an offering memorandum was neither
unfair nor did it prejudice the obtaining of a better price on
March 8, 1991, than that contained in the OEL offer. I would
not give effect to the contention that the process adopted by

the receiver was an unfair one.



There are two statements by Anderson J. contained in Crown
Trust Co. v. Rosenberg, supra, which I adopt as my own. The
first is at p. 109 O.R., p. 548 D.L.R.:

The court should not proceed against the recommendations of
its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule
or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every

sale would take place on the motion for approval.
The second is at p. 111 O.R., p. 550 D.L.R.:

It is equally clear, in my view, though perhaps not so
clearly enunciated, that it is only in an exceptional case
that the court will intervene and proceed contrary to the
Receiver's recommendations if satisfied, as I am, that the
Receiver has acted reasonably, prudently and fairly and not

arbitrarily.

In this case the receiver acted reasonably, prudently, fairly
and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a

just one.

In his reasons for judgment, after discussing the
circumstances leading to the 922 offer, Rosenberg J. said this

l[at p. 31 of the reasons]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its
present form. The receiver acted appropriately in accepting

the OEL offer.

I agree.

The receiver made proper and sufficient efforts to get the
best price that it could for the assets of Air Toronto. It

adopted a reasonable and effective process to sell the airline

1991 Canlll 2727 (ON CA)



which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver
properly carried out the mandate which was given to it by the
order of O'Brien J. It follows that Rosenberg J. was correct

when he confirmed the sale to OEL.

II. THE EFFECT OF THE SUPPORT OF THE 922 OFFER
BY THE TWO SECURED CREDITORS

As T noted earlier, the 922 offer was supported before
Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the
interests of the creditors are primary, the court ought to give
effect to their wish that the 922 offer be accepted. I would

not accede to that suggestion for two reasons.

The first reason is related to the fact that the creditors
chose to have a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of
their security documents. Had they done so, then they would
have had control of the process and could have sold Air Toronto
to whom they wished. However, acting privately and controlling
the process involves some risks. The appointment of a receiver
by the court insulates the creditors from those risks. But
insulation from those risks carries with it the loss of control
over the process of disposition of the assets. As I have
attempted to explain in these reasons, when a receiver's sale
is before the court for confirmation the only issues are the
propriety of the conduct of the receiver and whether it acted
providently. The function of the court at that stage is not to
step in and do the receiver's work or change the sale strategy
adopted by the receiver. Creditors who asked the court to
appoint a receiver to dispose of assets should not be allowed
to take over control of the process by the simple expedient of
supporting another purchaser if they do not agree with the sale
made by the receiver. That would take away all respect for the

process of sale by a court-appointed receiver.

There can be no doubt that the interests of the creditor are
an important consideration in determining whether the receiver

has properly conducted a sale. The opinion of the creditors as
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to which offer ought to be accepted is something to be taken
into account. But, if the court decides that the receiver has
acted properly and providently, those views are not necessarily
determinative. Because, in this case, the receiver acted
properly and providently, I do not think that the views of the

creditors should override the considered judgment of the

receiver.

The second reason is that, in the particular circumstances of
this case, I do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any weight. The support
given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very impressive to hear
that it supports the offer which it is making for the debtors'

assets.

The support by the Royal Bank requires more consideration and
involves some reference to the circumstances. On March 6, 1991,
when the first 922 offer was made, there was in existence an
interlender agreement between the Royal Bank and CCFL. That
agreement dealt with the share of the proceeds of the sale of
Air Toronto which each creditor would receive. At the time, a
dispute between the Royal Bank and CCFL about the
interpretation of that agreement was pending in the courts. The
unacceptable condition in the first 922 offer related to the
settlement of the interlender dispute. The condition required
that the dispute be resolved in a way which would substantially
favour CCFL. It required that CCFL receive $3,375,000 of the
$6,000,000 cash payment and the balance, including the
royalties, if any, be paid to the Royal Bank. The Royal Bank
did not agree with that split of the sale proceeds.

On April 5, 1991, the Royal Bank and CCFL agreed to settle

the interlender dispute. The settlement was that if the 922
offer was accepted by the court, CCFL would receive only
$1,000,000 and the Royal Bank would receive $5,000,000 plus any
royalties which might be paid. It was only in consideration of
that settlement that the Royal Bank agreed to support the 922

offer.

The Royal Bank's support of the 922 offer is so affected by
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the very substantial benefit which it wanted to obtain from the
settlement of the interlender dispute that, in my opinion, its

support is devoid of any objectivity. I think it has no weight.

While there may be circumstances where the unanimous support
by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a
receiver, I do not think that this is such a case. This is a
case where the receiver has acted properly and in a provident
way. It would make a mockery out of the judicial process, under
which a mandate was given to this receiver to sell this
airline, if the support by these creditors of the 922 offer
were permitted to carry the day. I give no weight to the
support which they give to the 922 offer.

In its factum, the receiver pointed out that, because of
greater liabilities imposed upon private receivers by various
statutes such as the Employment Standards Act, R.S.0. 1980, c.
137, and the Environmental Protection Act, R.S.0. 1980, c. 141,
it is likely that more and more the courts will be asked to
appoint receivers in insolvencies. In those circumstances, I
think that creditors who ask for court-appointed receivers and
business people who choose to deal with those receivers should
know that if those receivers act properly and providently their
decisions and judgments will be given great weight by the
courts who appoint them. I have decided this appeal in the way
T have in order to assure business people who deal with court-
appointed receivers that they can have confidence that an
agreement which they make with a court-appointed receiver will
be far more than a platform upon which others may bargain at
the court approval stage. I think that persons who enter into
agreements with court-appointed receivers, following a
disposition procedure that is appropriate given the nature of

the assets involved, should expect that their bargain will be

confirmed by the court.

The process 1s very important. It should be carefully
protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and
supported. Because this receiver acted properly and providently

in entering into the OEL agreement, I am of the opinion that
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Rosenberg J. was right when he approved the sale to OEL and

dismissed the motion to approve the 922 offer.

I would, accordingly, dismiss the appeal. I would award the
receiver, OEL and Frontier Airlines Limited their costs out of
the Soundair estate, those of the receiver on a solicitor—-and-
client scale. I would make no order as to the costs of any

of the other parties or interveners.

MCKINLAY J.A. (concurring in the result):-- I agree with
Galligan J.A. in result, but wish to emphasize that I do so on
the basis that the undertaking being sold in this case was of a
very special and unusual nature. It is most important that the
integrity of procedures followed by court-appointed receivers
be protected in the interests of both commercial morality and
the future confidence of business persons in their dealings
with receivers. Consequently, in all cases, the court should
carefully scrutinize the procedure followed by the receiver to
determine whether it satisfies the tests set out by Anderson J.
in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39
D.L.R. (4th) 526 (H.C.J.). While the procedure carried out by
the receiver in this case, as described by Galligan J.A., was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it is not a procedure that is

likely to be appropriate in many receivership sales.

I should like to add that where there is a small number of
creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest
price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly
benefit therefrom), the wishes of the interested creditors
should be very seriously considered by the receiver. It is
true, as Galligan J.A. points out, that in seeking the court
appointment of a receiver, the moving parties also seek the
protection of the court in carrying out the receiver's
functions. However, it is also true that in utilizing the court
process the moving parties have opened the whole process to
detailed scrutiny by all involved, and have probably added
significantly to their costs and consequent shortfall as a

result of so doing. The adoption of the court process should in

1981 CanLll 2727



no way diminish the rights of any party, and most certainly not
the rights of the only parties with a real interest. Where a
receiver asks for court approval of a sale which is opposed by
the only parties in interest, the court should scrutinize with
great care the procedure followed by the receiver. I agree with
Galligan J.A. that in this case that was done. I am satisfied
that the rights of all parties were properly considered by the

receiver, by the learned motions court judge, and by Galligan

J.A.

GOODMAN J.A. (dissenting):-- I have had the opportunity of
reading the reasons for judgment herein of Galligan and
McKinlay JJ.A. Respectfully, I am unable to agree with their

conclusion.

The case at bar is an exceptional one in the sense that upon
the application made for approval of the sale of the assets of
Air Toronto two competing offers were placed before Rosenberg
J. Those two offers were that of Frontier Airlines Ltd. and
Ontario Express Limited (OEL) and that of 922246 Ontario
Limited (922), a company incorporated for the purpose of
acquiring Air Toronto. Its shares were owned equally by
Canadian Pension Capital Limited and Canadian Insurers Capital
Corporation (collectively CCFL) and Air Canada. It was conceded
by all parties to these proceedings that the only persons who
had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada (the Bank).
Those two creditors were unanimous in their position that they
desired the court to approve the sale to 922. We were not
referred to nor am I aware of any case where a court has
refused to abide by the unanimous wishes of the only interested
creditors for the approval of a specific offer made in

receivership proceedings.

In British Columbia Development Corp. v. Spun Cast Industries
Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. (N.S.) 28 (S.C.), Berger
J. said at p. 95 B.C.L.R., p. 30 C.B.R.:

Here all of those with a financial stake in the plant have
joined in seeking the court's approval of the sale to Fincas.

This court does not having a roving commission to decide what
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is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It

is their money.

I agree with that statement. It is particularly apt to this
case. The two secured creditors will suffer a shortfall of
approximately $50,000,000. They have a tremendous interest in
the sale of assets which form part of their security. I agree
with the finding of Rosenberg J., Gen. Div., May 1, 1991, that
the offer of 922 is superior to that of OEL. He concluded that
the 922 offer is marginally superior. If by that he meant that
mathematically it was likely to provide slightly more in the
way of proceeds it is difficult to take issue with that
finding. If on the other hand he meant that having regard to
all considerations it was only marginally superior, I cannot

agree. He said in his reasons [pp. 17-18]:

I have come to the conclusion that knowledgeable creditors
such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No
matter what adjustments had to be made, the 922 offer results
in more cash immediately. Creditors facing the type of loss
the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circumstances

surrounding the airline industry.

I agree with that statement completely. It is apparent that
the difference between the two offers insofar as cash on
closing is concerned amounts to approximately $3,000,000 to
$4,000,000. The Bank submitted that it did not wish to gamble
any further with respect to its investment and that the
acceptance and court approval of the OEL offer, in effect,
supplanted its position as a secured creditor with respect to
the amount owing over and above the down payment and placed it
in the position of a joint entrepreneur but one with no
control. This results from the fact that the OEL offer did not
provide for any security for any funds which might be

forthcoming over and above the initial downpayment on closing.

In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), Hart J.A., speaking for the majority



of the court, said at p. 10 C.B.R., p. 312 N.S.R.:

Here we are dealing with a receiver appointed at the instance
of one major creditor, who chose to insert in the contract of
sale a provision making it subject to the approval of the
court. This, in my opinion, shows an intention on behalf of
the parties to invoke the normal equitable doctrines which
place the court in the position of looking to the interests
of all persons concerned before giving its blessing to a
particular transaction submitted for approval. In these
circumstances the court would not consider itself bound by
the contract entered into in good faith by the receiver but
would have to look to the broader picture to see that the
contract was for the benefit of the creditors as a whole.
When there was evidence that a higher price was readily
available for the property the chambers judge was, in my
opinion, justified in exercising his discretion as he did.
Otherwise he could have deprived the creditors of a

substantial sum of money.

This statement is apposite to the circumstances of the case

at bar. I hasten to add that in my opinion it is not only price
which is to be considered in the exercise of the judge's
discretion. It may very well be, as I believe to be so in this
case, that the amount of cash is the most important element in
determining which of the two offers is for the benefit and in

the best interest of the creditors.

It is my view, and the statement of Hart J.A. is consistent
therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish
or derogate from his right to obtain the maximum benefit to be
derived from any disposition of the debtor's assets. I agree
completely with the views expressed by McKinlay J.A. in that

regard in her reasons.

It is my further view that any negotiations which took place
between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the
determination by the presiding judge of the issues involved in

the motion for approval of either one of the two offers nor are
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they relevant in determining the outcome of this appeal. It is
sufficient that the two creditors have decided unanimously what
is in their best interest and the appeal must be considered in
the light of that decision. It so happens, however, that there
is ample evidence to support their conclusion that the approval

of the 922 offer is in their best interests.

T am satisfied that the interests of the creditors are the
prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237
(Ont. Bkcy.) Saunders J. said at p. 243:

This does not mean that a court should ignore a new and
higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors,
while not the only consideration, are the prime

consideration.

I agree with that statement of the law. In Re Selkirk (1986),
58 C.B.R. (N.S.) 245 (Ont. Bkcy.) Saunders J. heard an
application for court approval for the sale by the sheriff of
real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to
approval of the court. Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale
agreement is arrived at should be consistent with the

commercial efficacy and integrity.

I am in agreement with that statement as a matter of general
principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron, supra, at pp.
92-94 O.R., pp. 531-33 D.L.R., quoted by Galligan J.A. in his
reasons. In Cameron, the remarks of Macdonald J.A. related to
situations involving the calling of bids and fixing a time
limit for the making of such bids. In those circumstances the
process is so clear as a matter of commercial practice that an

interference by the court in such process might have a
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deleterious effect on the efficacy of receivership proceedings
in other cases. But Macdonald J.A. recognized that even in bid
or tender cases where the offeror for whose bid approval is
sought has complied with all requirements a court might not
approve the agreement of purchase and sale entered into by the

receiver. He said at pp. 11-12 C.B.R., p. 314 N.S.R.:

There are, of course, many reasons why a court might not
approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value
as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or
that inadequate notice of sale by bid was given (where the
receiver sells property by the bid method); or, where it can
be said that the proposed sale is not in the best interest of
either the creditors or the owner. Court approval must
involve the delicate balancing of competing interests and not

simply a consideration of the interests of the creditors.

The deficiency in the present case is so large that there has
been no suggestion of a competing interest between the owner

and the creditors.

I agree that the same reasoning may apply to a negotiation
process leading to a private sale but the procedure and process
applicable to private sales of a wide variety of businesses and
undertakings with the multiplicity of individual considerations
applicable and perhaps peculiar to the particular business 1is
not so clearly established that a departure by the court from
the process adopted by the receiver in a particular case will
result in commercial chaos to the detriment of future
receivership proceedings. Each case must be decided on its own
merits and it is necessary to consider the process used by the
receiver in the present proceedings and to determine whether it

was unfair, improvident or inadequate.

It is important to note at the outset that Rosenberg J. made

the following statement in his reasons [p. 15]:

On March 8, 1991 the trustee accepted the OEL offer subject

to court approval. The receiver at that time had no other
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offer before it that was in final form or could possibly be
accepted. The receiver had at the time the knowledge that Air
Canada with CCFL had not bargained in good faith and had not
fulfilled the promise of its letter of March 1. The receiver
was justified in assuming that Air Canada and CCFL's offer
was a long way from being in an acceptable form and that Air
canada and CCFL's objective was to interrupt the finalizing
of the OEL agreement and to retain as long as possible the

Air Toronto connector traffic flowing into Terminal 2 for the

benefit of Air Canada.

In my opinion there was no evidence before him or before this
court to indicate that Air Canada with CCFL had not bargained
in good faith and that the receiver had knowledge of such lack
of good faith. Indeed, on this appeal, counsel for the receiver
stated that he was not alleging Air Canada and CCFL had not
bargained in good faith. Air Canada had frankly stated at the
time that it had made its offer to purchase which was
eventually refused by the receiver that it would not become
involved in an "auction" to purchase the undertaking of Air
Canada and that, although it would fulfil its contractual
obligations to provide connecting services to Air Toronto, it
would do no more than it was legally required to do insofar as
facilitating the purchase of Air Toronto by any other person.
In so doing Air Canada may have been playing "hard ball™ as its
behaviour was characterized by some of the counsel for opposing
parties. It was nevertheless merely openly asserting its legal

position as it was entitled to do.

Furthermore there was no evidence before Rosenberg J. or this
court that the receiver had assumed that Air Canada and CCFL's
objective in making an offer was to interrupt the finalizing of
the OEL agreement and to retain as long as possible the Air
Toronto connector traffic flowing into Terminal 2 for the
benefit of Air Canada. Indeed, there was no evidence to support
such an assumption in any event although it is clear that 922
and through it CCFL and Air Canada were endeavouring to present
an offer to purchase which would be accepted and/or approved by

the court in preference to the offer made by OEL.

To the extent that approval of the OEL agreement by Rosenberg
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J. was based on the alleged lack of good faith in bargaining
and improper motivation with respect to connector traffic on
the part of Air Canada and CCFL, it cannot be supported.

I would also point out that, rather than saying there was no
other offer before it that was final in form, it would have

been more accurate to have said that there was no unconditional

offer before it.

In considering the material and evidence placed before the
court I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the
process which he used was unfair insofar as 922 is concerned

and improvident insofar as the two secured creditors are

concerned.

Air Canada had been negotiating with Soundair Corporation for
the purchase from it of Air Toronto for a considerable period
of time prior to the appointment of a receiver by the court. It
had given a letter of intent indicating a prospective sale
price of $18,000,000. After the appointment of the receiver, by
agreement dated April 30, 1990, Air Canada continued its
negotiations for the purchase of Air Toronto with the receiver.
Although this agreement contained a clause which provided that
the receiver "shall not negotiate for the sale ... of Air
Toronto with any person except Air Canada", it further provided
that the receiver would not be in breach of that provision
merely by receiving unsolicited offers for all or any of the
assets of Air Toronto. In addition, the agreement, which had a
term commencing on April 30, 1990, could be terminated on the
fifth business day following the delivery of a written notice
of termination by one party to the other. I point out this
provision merely to indicate that the exclusivity privilege
extended by the Receiver to Air Canada was of short duration at

the receiver's option.

As a result of due diligence investigations carried out by

Air Canada during the month of April, May and June of 1990, Air
canada reduced its offer to 8.1 million dollars conditional
upon there being $4,000,000 in tangible assets. The offer was

made on June 14, 1990 and was open for acceptance until June



29, 1890.

By amending agreement dated June 19, 1990 the receiver was
released from its covenant to refrain from negotiating for the
sale of the Air Toronto business and assets to any person other
than Air Canada. By virtue of this amending agreement the
receiver had put itself in the position of having a firm offer
in hand with the right to negotiate and accept offers from
other persons. Air Canada in these circumstances was in the
subservient position. The receiver, in the exercise of its
judgment and discretion, allowed the Air Canada offer to lapse.
On July 20, 1990 Air Canada served a notice of termination of

the April 30, 1990 agreement.

Apparently as a result of advice received from the receiver

to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto
Division of Soundair Corporation, the solicitors for Air Canada

advised the receiver by letter dated July 20, 1990 in part as

follows:

Air Canada has instructed us to advise you that it does not

intend to submit a further offer in the auction process.

This statement together with other statements set forth in
the letter was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently
contemplated by the receiver at that time. It did not form a
proper foundation for the receiver to conclude that there was
no realistic possibility of selling Air Toronto to Air Canada,
either alone or in conjunction with some other person, in
different circumstances. In June 1990 the receiver was of the

opinion that the fair value of Air Toronto was between

$10,000,000 and $12,000,000.

In August 1990 the receiver contacted a number of interested
parties. A number of offers were received which were not deemed
to be satisfactory. One such offer, received on August 20,

1990, came as a joint offer from OEL and Air Ontario (an Air
Canada connector). It was for the sum of $3,000,000 for the

good will relating to certain Air Toronto routes but did not
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include the purchase of any tangible assets or leasehold

interests.

In December 1990 the receiver was approached by the
management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air
Toronto/Air Partner operation. The negotiations continued from

December of 1990 to February of 1991 culminating in the OEL
agreement dated March 8, 1991.

On or before December, 1990, CCFL advised the receiver that

it intended to make a bid for the Air Toronto assets. The
receiver, in August of 1990, for the purpose of facilitating
the sale of Air Toronto assets, commenced the preparation of an
operating memorandum. He prepared no less than six draft
operating memoranda with dates from October 1990 through March
1, 1991. None of these were distributed to any prospective
bidder despite requests having been received therefor, with the

exception of an early draft provided to CCFL without the

receiver's knowledge.

During the period December 1990 to the end of January 1991,
the receiver advised CCFL that the offering memorandum was in
the process of being prepared and would be ready soon for
distribution. He further advised CCFL that it should await the
receipt of the memorandum before submitting a formal offer to

purchase the Air Toronto assets.

By late January CCFL had become aware that the receiver was
negotiating with OEL for the sale of Air Toronto. In fact, on
February 11, 1991, the receiver signed a letter of intent with
OEL wherein it had specifically agreed not to negotiate with

any other potential bidders or solicit any offers from others.

By letter dated February 25, 1991, the solicitors for CCFL
made a written request to the Receiver for the offering
memorandum. The receiver did not reply to the letter because he
felt he was precluded from so doing by the provisions of the
letter of intent dated February 11, 1991. Other prospective
purchasers were also unsuccessful in obtaining the promised

memorandum to assist them in preparing their bids. It should be
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noted that exclusivity provision of the letter of intent
expired on February 20, 1991. This provision was extended on
three occasions, viz., February 19, 22 and March 5, 1991. It is
clear that from a legal standpoint the receiver, by refusing to
extend the time, could have dealt with other prospective

purchasers and specifically with 922.

It was not until March 1, 1991 that CCFL had obtained
sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through
sources other than the receiver. By that time the receiver had
already entered into the letter of intent with OEL.
Notwithstanding the fact that the receiver knew since December
of 1990 that CCFL wished to make a bid for the assets of Air
Toronto (and there is no evidence to suggest that at any time
such a bid would be in conjunction with Air Canada or that Air
Canada was in any way connected with CCFL) it took no steps to
provide CCFL with information necessary to enable it to make an
intelligent bid and, indeed, suggested delaying the making of
the bid until an offering memorandum had been prepared and
provided. In the meantime by entering into the letter of intent
with OEL it put itself in a position where it could not

negotiate with CCFL or provide the information requested.

On February 28, 1991, the solicitors for CCFL telephoned the
receiver and were advised for the first time that the receiver
had made a business decision to negotiate solely with OEL and

would not negotiate with anyone else in the interim.

By letter dated March 1, 1991 CCFL advised the receiver that
it intended to submit a bid. It set forth the essential terms
of the bid and stated that it would be subject to customary
commercial provisions. On March 7, 1991 CCFL and Air Canada,
jointly through 922, submitted an offer to purchase Air Toronto
upon the terms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the
interpretation of an interlender agreement which set out the
relative distribution of proceeds as between CCFL and the Royal
Bank. It is common ground that it was a condition over which
the receiver had no control and accordingly would not have been

acceptable on that ground alone. The receiver did not, however,
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contact CCFL in order to negotiate or request the removal of
the condition although it appears that its agreement with OEL
not to negotiate with any person other than OEL expired on

March 6, 1991.

The fact of the matter is that by March 7, 1991, the receiver
had received the offer from OEL which was subsequently approved
by Rosenberg J. That offer was accepted by the receiver on
March 8, 1991. Notwithstanding the fact that OEL had been
negotiating the purchase for a period of approximately three
months the offer contained a provision for the sole benefit of

the purchaser that it was subject to the purchaser obtaining:

a financing commitment within 45 days of the date hereof
in an amount not less than the Purchase Price from the Royal
Bank of Canada or other financial institution upon terms and
conditions acceptable to them. In the event that such a
financing commitment is not obtained within such 45 day
period, the purchaser or OEL shall have the right to
terminate this agreement upon giving written notice of
termination to the vendor on the first Business Day following

the expiry of the said period.

The purchaser was also given the right to waive the condition.

In effect the agreement was tantamount to a 45-day option to
purchase excluding the right of any other person to purchase
Air Toronto during that period of time and thereafter if the
condition was fulfilled or waived. The agreement was, of

course, stated to be subject to court approval.

In my opinion the process and procedure adopted by the
receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it
effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did
not endeavour during the period December 1990 to March 7, 1991
to negotiate with CCFL in any way the possible terms of
purchase and sale agreement. In the result no offer was sought
from CCFL by the receiver prior to February 11, 1991 and

thereafter it put itself in the position of being unable to
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negotiate with anyone other than OEL. The receiver, then, on
March 8, 1991 chose to accept an offer which was conditional in
nature without prior consultation with CCFL (922) to see

whether it was prepared to remove the condition in its offer.

I do not doubt that the receiver felt that it was more likely
that the condition in the OEL offer would be fulfilled than the
condition in the 922 offer. It may be that the receiver, having
negotiated for a period of three months with OEL, was fearful
that it might lose the offer if OEL discovered that it was
negotiating with another person. Nevertheless it seems to me
that it was imprudent and unfair on the part of the receiver to
ignore an offer from an interested party which offered
approximately triple the cash down payment without giving a
chance to the offeror to remove the conditions or other terms
which made the offer unacceptable to it. The potential loss was
that of an agreement which amounted to little more than an

option in favour of the offeror.

In my opinion the procedure adopted by the receiver was
unfair to CCFL in that, in effect, it gave OEL the opportunity
of engaging in exclusive negotiations for a period of three
months notwithstanding the fact that it knew CCFL was
interested in making an offer. The receiver did not indicate a
deadline by which offers were to be submitted and it did not at
any time indicate the structure or nature of an offer which

might be acceptable to it.

In his reasons Rosenberg J. stated that as of March 1, CCFL
and Air Canada had all the information that they needed and any
allegations of unfairness in the negotiating process by the

receiver had disappeared. He said [p. 31]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its

present form. The receiver acted appropriately in accepting

the OEL offer.

If he meant by "acceptable in form" that it was acceptable to

the receiver, then obviously OEL had the unfair advantage of
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its lengthy negotiations with the receiver to ascertain what
kind of an offer would be acceptable to the receiver. If, on
the other hand, he meant that the 922 offer was unacceptable in
its form because it was conditional, it can hardly be said that
the OEL offer was more acceptable in this regard as it

contained a condition with respect to financing terms and

conditions "acceptable to them".

Tt should be noted that on March 13, 1991 the representatives
of 922 first met with the receiver to review its offer of March
7, 1991 and at the request of the receiver withdrew the inter-
lender condition from its offer. On March 14, 1991 OEL
removed the financing condition from its offer. By order of
Rosenberg J. dated March 26, 1991, CCFL was given until April
5, 1991 to submit a bid and on April 5, 1991, 922 submitted its

offer with the interlender condition removed.

In my opinion the offer accepted by the receiver is
improvident and unfair insofar as the two creditors are
concerned. It is not improvident in the sense that the price
offered by 922 greatly exceeded that offered by OEL. In the
final analysis it may not be greater at all. The salient fact
is that the cash down payment in the 922 offer constitutes
approximately two-thirds of the contemplated sale price whereas
the cash down payment in the OEL transaction constitutes
approximately 20 to 25 per cent of the contemplated sale price.
Tn terms of absolute dollars, the down payment in the 922 offer
would likely exceed that provided for in the OEL agreement by
approximately $3,000,000 to $4,000,000.

In Re Beauty Counsellors of Canada Ltd., supra, Saunders J.

said at p. 243 C.B.R.:

If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate. In
such a case the proper course might be to refuse approval and

to ask the trustee to recommence the process.

I accept that statement as being an accurate statement of the
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law. I would add, however, as previously indicated, that in
determining what is the best price for the estate the receiver
or court should not limit its consideration to which offer
provides for the greater sale price. The amount of down payment
and the provision or lack thereof to secure payment of the
palance of the purchase price over and above the down payment
may be the most important factor to be considered and I am of
the view that is so in the present case. It is clear that that
was the view of the only creditors who can benefit from the

sale of Air Toronto.

I note that in the case at bar the 922 offer in conditional
form was presented to the receiver before it accepted the OEL
offer. The receiver in good faith, although T believe
mistakenly, decided that the OEL offer was the better offer. At
that time the receiver did not have the benefit of the views of
the two secured creditors in that regard. At the time of the
application for approval before Rosenberg J. the stated
preference of the two interested creditors was made quite
clear. He found as a fact that knowledgeable creditors would
not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is
reasonable to expect that a receiver would be no less
knowledgeable in that regard and it is his primary duty to
protect the interests of the creditors. In my view it was an
improvident act on the part of the receiver to have accepted
the conditional offer made by OEL and Rosenberg J. erred in
failing to dismiss the application of the receiver for approval
of the OEL offer. It would be most inequitable to foist upon
the two creditors who have already been seriously hurt more

unnecessary contingencies.

Although in other circumstances it might be appropriate to
ask the receiver to recommence the process, in my opinion, it
would not be appropriate to do so in this case. The only two
interested creditors support the acceptance of the 922 offer

and the court should so order.

Although I would be prepared to dispose of the case on the
grounds stated above, some comment should be addressed to the

question of interference by the court with the process and
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procedure adopted by the receiver.

I am in agreement with the view expressed by McKinlay J.A. in
her reasons that the undertaking being sold in this case was of
a very special and unusual nature. As a result the procedure
adopted by the receiver was somewhat unusual. At the outset, in
accordance with the terms of the receiving order, it dealt
solely with Air Canada. It then appears that the receiver
contemplated a sale of the assets by way of auction and still
later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without
advice to CCFL, it abandoned that idea and reverted to
exclusive negotiations with one interested party. This entire
process is not one which is customary or widely accepted as a
general practice in the commercial world. It was somewhat
unigue having regard to the circumstances of this case. In my
opinion the refusal of the court to approve the offer accepted
by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers and is not the
type of refusal which will have a tendency to undermine the
future confidence of business persons in dealing with

receivers.

Rosenberg J. stated that the Royal Bank was aware of the
process used and tacitly approved it. He said it knew the terms
of the letter of intent in February 1991 and made no comment.
The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contemplated price nor the amount of
the down payment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air
Toronto assets. It is not clear from the material filed that at
the time it became aware of the letter of intent, it knew that

CCFL was interested in purchasing Air Toronto.

T am further of the opinion that a prospective purchaser who
has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of
time which are extended from time to time by the receiver and
who then makes a conditional offer, the condition of which is
for his sole benefit and must be fulfilled to his satisfaction

unless waived by him, and which he knows is to be subject to



court approval, cannot legitimately claim to have been unfairly
dealt with if the court refuses to approve the offer and

approves a substantially better one.

In conclusion I feel that I must comment on the statement
made by Galligan J.A. in his reasons to the effect that the
suggestion made by counsel for 922 constitutes evidence of lack
of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited
counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order
approving the OEL offer should be set aside. There was no
evidence before the court with respect to what additional
information may have been acquired by CCFL since March 8, 1991
and no inquiry was made in that regard. Accordingly, I am of
the view that no adverse inference should be drawn from the

proposal made as a result of the court's invitation.

For the above reasons I would allow the appeal with one set
of costs to CCFL-922, set aside the order of Rosenberg J.,
dismiss the receiver's motion with one set of costs to CCFL-922
and order that the assets of Air Toronto be sold to numbered
corporation 922246 on the terms set forth in its offer with
appropriate adjustments to provide for the delay in its
execution. Costs awarded shall be payable out of the estate of
Soundair Corporation. The costs incurred by the receiver in
making the application and responding to the appeal shall be
paid to him out of the assets of the estate of Soundair
Corporation on a solicitor-and-client basis. I would make no

order as to costs of any of the other parties or interveners.

Appeal dismissed.
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Page: 2
By the Court:

Introduction

[1] This is a motion that seeks an order to approve the sale by the Receiver of
Sportsclick Inc. of a certain asset of Sportsclick, being the shares of a company
known as Southprint Inc. The application is supported by T & A Venture
Properties Inc., the intended purchaser of the asset, who is participating as an

interested non party. The motion is opposed by Sportsclick.

Background

[2] Upon application of the plaintiff, Bank of Montréal, an order was issued on
July 14, 2009 by the Registrar of Bankruptcy appointing Ernst & Young Inc. as the
interim Receiver of Sportsclick Inc. and Sun Vette Racing Inc. pursuant to section

47 (1) of the Bankruptcy and Insolvency Act (Canada), R.S. 1985, c. B-3.

[3] Following appointment the Receiver offered the personal assets of the

defendant for sale by tender, excepting the Southprint shares, which the Receiver

characterizes as a unique asset.
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[4] The Receiver learned that the defendant is the parent company of Southprint
Inc. a Martinsville, Virginia, USA based company which carries on business
selling hats, jackets, shirts, toys and other items with NASCAR logos and designs.
It prepares various artwork to customer specifications and silkscreens these designs

on apparel and other textile products.

[5] The evidence indicates that Sportsclick completed the purchase of all shares
of Southprint on or about May 12, 2009. The CEO and sole director of the
company is Jack Ross, who is also the president, CEO and director of the

defendant.

[6] During its investigations, the Receiver determined that the plaintiff has a
charge on the shares of Sportsclick in Southprint. It does not have direct security

or other agreements with Southprint.
[7] The information initially gathered by the Receiver indicated the following:

- Southprint had a net operating loss of $1.4 million in 2008 and $1.04

million in 2007,
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- Southprint lacked operating capital, was in default in payments to trade

suppliers and licensors, and did not have access to a bank operating line of

credit;

- the majority of Southprint’s accounts receivable were factored;

- important licensing agreements of its’ major products were tied to the
personal relationships of a small group of management personnel within

Southprint;

- that on the eve of the appointment of the Receiver in July, 2009, $75,000
US was withdrawn from a then balance of $76,000 US that Southprint held
in a US bank. This was done on the difection of Mr. Ross. Because of the
concern that this may have been done as a preferential payment, the Receiver
acted as a catalyst to have the signing authority of Mr. Ross, among others,

removed from the Southprint bank accounts.

4 (CanLi)
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[8] The Receiver sent a representative to the Virginia plant to do a preliminary
review of the business and operations of Southprint. The information indicated

that the company was downsizing with declining sales, employees and facilities.

[9] On July 31, 2009 the Receiver was presented with an offer in the amount of
$100,000 for the purchase of the Southprint shares. The prospective purchaser
included the previous shareholders who had, only months before, sold their interest
to Sportsclick. One of these persons was understood to be Butch Hamlet, one of
the founders of Southprint, and a key player in the company’s operation and
management. The offer was reaffirmed in a letter of August 7 from counsel for the

purchasers. It set 5 PM on August 12, 2009 as the deadline for acceptance.

[10] The fact of this offer was communicated to Mr. Ross and others associated
with Sportsclick by counsel for the Bank of Montréal. He set out various adverse

conditions associated with Southprint and states:

The Bank of Montréal is not prepared to fund a very expensive receivership of
Southprint in the United States to take control and operate the company. In light
of the real and adverse situation presented by Mr. Hamlet, the receiver has to

consider acceptance of the offer.

2009 NSSC 354 {Canlif}
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[11] The Receiver discussed a potential sale of the shares to Green Swan Capital
Corporation, a company that held a subordinate security interest against
Southprint. It was not in a position to make an offer and so the Receiver entered

into negotiations with Mr. Hamlet and others, sometimes referred to as the “US

group”.

[12] In deciding to attempt a private sale of the shares, the Receiver considered

the information identified previously, and also:

- that the assets of Southprint were fully encumbered, including accounts

receivable factored to Amerisource Funding;

- the machinery and equipment were secured to River Community Bank.
This bank, in view of the default by guarantor Sportsclick ( by its being put
into receivership), made a demand for repayment of the debt owed to it in

the amount of $487,705 as of August 6, 2009,

- areview of the United States UCC filings and of the company financial

statements indicated that there were multiple secured and unsecured
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creditors of the company, which claims against Southprint assets would rank

in priority to the plaintiff’s security interest.

- that a legal opinion obtained by the Receiver indicated that under the laws
of the state of Virginia, a claim by a shareholder to the assets of the company
is subject to secured and unsecured creditors, making a shareholder a junior

creditor;

- the Bank of Montréal again confirmed that it would not fund an action for

the carrying on of the business of Southprint;

- the management team of Southprint was prepared to resign unless a deal

was completed to assure the company’s viability.

[13] The Receiver concluded that sale as a “going concern” represented the best

option.

[14] A Nova Scotia-based group contacted the Receiver in mid-August indicating

an interest in the Southprint shares. Believing that it should allow this new

2009 NSSC 354 (Canlll
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expression of interest to be explored, it advised the US group who, as a result,

withdrew their offer of $100,000.

[15] No other offers were forthcoming and so the Receiver proceeded with a
public tender of the Southprint shares owned by Sportsclick. This was also in
response to pressure being exerted by Sportsclick management who favored a

public tender process.

[16] An advertisement of the sale was posted in newspapers in Nova Scotia and

in Virginia in four successive weeks commencing September 5, with the deadline

for offers by September 30, 2009.

[17] In addition, Ernst & Young developed a direct marketing list of prospective
buyers who were contacted and advised of the opportunity to purchase the
Southprint shares. Of this listing, 17 groups requested and were provided a copy

of the Information Package.

[18] The advertising costs alone are valued at in excess of $24,000.

2008 NSSC 354 (CanlLi)
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[19] Mr. Ross was also invited on various occasions to provide a list of names of

any potentially interested parties for the purchase of these shares. No suggestions

came forward.

[20] At the tender close date there was a single offer in the amount of $25,000US
made by T & A Venture Properties Inc. There has been representations by counsel
for T & A that this is a company that is separate from the previous shareholders.
The evidence provided by Mr. Kinsman, being the only evidence I have on this
issue, is that it consists of individuals who currently have a managerial or
operational role in Southprint and is the same group that previously made the

$100,000 offer.

[21] If the offer is accepted then it will barely cover the cost of the advertising.

[22] On October 13, 2009 Justice McDougall of this court issued an order
appointing Ernst & Young Inc. as Receiver of all of the assets, property and

undertaking of Sportsclick Inc. with broad powers that included:

2 (i) To market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and negotiating such
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terms and conditions of sale as the Receiver in its discretion may deem
appropriate;

(j) To apply for any vesting order or other orders necessary to convey the
Property or any part of parts thereof to a purchaser or purchasers thereof, free and
clear of any liens or encumbrances affecting such property;

(0) to exercise any shareholder ... rights which the Company may have; and

(p) take any steps reasonably incidental to the exercise of these powers.

[23] The Receiver has recommended to this court that it approve the sale of the
Southprint shares for the sum of $25,000US because this is the value which
presented itself to the Receiver when the asset was widely exposed to the market
for sale, and after Sportsclick’s principals and others (such as Green Swan capital

Corporation) were consulted for assistance with marketing the asset.

Position of Sportsclick

[24] Jack Ross, in his affidavit, concisely sets out the basis of the defendant’s

opposition to approval of the sale.

009 NSSC 354 (CanlLll)
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[25] He says that the value of Southprint was, “...after considerable effort and due
diligence, determined to be in the region of $4 million as at the date of acquisition

by May 12, 2009.” He rejects the suggestion that the assets deteriorated to

$25,000US.

[26] He says that from the commencement of the receivership until September 2,
2009 the Southprint bank balance “consistently averaged $200,000 +” which

challenges the accuracy of the assertions that there were cash flow problems in

Southprint.

[27] He questions the effort expended by the Receiver in trying to achieve
reasonable value for the asset alleging that the Receiver acted improvidently,
without commercial reasonableness, and without regard for the best interests of the
shareholders and creditors of Sportsclick. He maintains that the assistance and
guidance of members of the Sportsclick management group should have been

utilized to achieve reasonable value for the shares.

54 (CanLll)
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[28] In his submissions, counsel for the defendant expanded on these points. He

argues that there were several failings of the Receiver which led to the current

situation:

- that there is no evidence before the court to demonstrate that the Receiver
conducted a proper valuation of the asset at any point during the

receivership;

_ that in eliminating the participation of Sportsclick management from a
position where they could oversee the operations of Southprint, and by
allowing the previous shareholders and management group of Southprint to
have unfettered control of the company, the Receiver created the current
situation where those same people are able to inhibit the marketability of the
asset by threatening to withdraw or engage in activities that would be

detrimental to the value of Southprint;

_ that the most current value by which the offer should be measured is the

acquisition price paid in May, 2009 which is so substantially more than the

4 {Canllh)
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amount offered in the tender process as to demonstrate that it is not

commercially reasonable to accept it;

- that because of the unique nature of the asset, the marketing attempt of the

Receiver was inadequate in that:

1. Newspaper advertising only referred to the “shares of Southprint”
as being made available for sale. In Virginia the company operated
under a different business name and so the Southprint name would not

be meaningful to prospective purchasers;

2. The newspaper advertising in Virginia was confined to one paper

with a circulation of 170,000 people;

3. The advertisement should have provided more detail about the
nature of the asset in order to generate interest and should have been
more widely disseminated through newspapers with larger circulation

and broader geographic appeal;
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- that the targeted group was not large enough.

Position of the Receiver

[29] The applicant submits that the nature of this asset, with its adverse
characteristics for operation as a going concern, was unique and of interest to a
very limited class of potential purchasers who it attempted to reach with its
marketing efforts. It stands by the tender process as being a commercially

reasonable effort to maximize the realization value of the shares.

[30] Ihave been referred to the principles set out in the decision of Royal Bank of
Canada v. Soundair Corporation [1991] 0.J. 1137 (Ont. C.A.) as addressing the
criteria applicable to this court’s review of the Receiver’s sale of assets. I am

urged that all of the criteria contained therein have been met.

[31] Inresponse to the specifics of the allegations of Mr. Ross and Sportsclick

the Receiver says:
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- that Mr. Kinsman, acting on behalf of Ernst & Young in this matter, is an
experienced and savvy Receiver who made adequate inquiries throughout to

ensure that he understood the nature and financial characteristics of

Southprint;

- that he was prepared to accept the risk in walking away from the $100,000
offer which demonstrates his commitment to achieve the best possible

realization value;

- that the advertising of the shares undertaken in the tender process was

consistent with the industry-standard;

- that the Receiver generated inquiries from 17 different parties through

targeted marketing efforts;

- that due to the position taken by the Bank of Montréal in refusing to
undertake the management or control of Southprint there was no direct route
to liquidate the assets of Southprint. Further that it would be subject, as a

shareholder, to taking a junior position as a creditor;

CanLll)
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- that in triggering the removal of Sportsclick’s management from signing
authority at Southprint it was acting to preserve the value of the asset. The
Receiver was concerned that on the direction of Sportsclick management
$75,000US was transferred from Southprint to a principle of Sportsclick on
the eve of the receivership in July. Fearing a preferential payment the
Receiver sought to block future such transactions. The Receiver did not
intend to, nor did it communicate to Mr. Ross that he was barred from

otherwise taking an operational role in Southprint;

- And finally, that it has consistently invited the assistance of Mr. Ross, but
that none has been forthcoming, except to the extent that Mr. Ross indicated
he would assist in return for a six month contract paying him his then current
salary of approximately $10,000 per month, an offer that the Receiver
rejected. Mr. Ross rejected a counter proposal to be paid on an hourly rated
basis. He also did not respond to an invitation by the Receiver to present

another proposal to assist the Receiver.
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Law

[32] In Royal Bank of Canada v. Soundair Corp., supra, Galligan J.A. set out at
paragraph 16, the duties which a court must perform when deciding whether a

Receiver who has sold a property acted propetly, which duties he summarized as

follows:

1. Tt should consider whether the Receiver has made a sufficient effort to get

the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3. Tt should consider the efficacy and integrity of the process by which

offers are obtained.

4. Tt should consider whether there has been unfairness in the working out

of the process.

2009 NSSC 354 (Canlll)
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[33] Certain principles have been enunciated by the courts in consideration of

these points:

- The decision must be assessed as a matter of business judgment on the
elements then available to the Receiver. That is the function of Receiver and
“_.. to reject [such] recommendation... in any but the most exceptional
circumstances... would materially diminish and weaken the role and function
of the Receiver both in the perception of receivers and in the perception of
any others who might have occasion to deal with them.” see, Anderson J. in

Crown Trust v Rosenberg (1986), 60 O.R.(2d) 87 at 112;

- the primary interest is that of the creditors of the debtor although that is
not the only nor the overriding consideration. The interests of the debtor
must be taken into account. Where a purchaser has bargained at some
expense in time and money to achieve the bargain then their interest too

should be taken into account. see, Soundair at para 40,

in
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- the process by which the sale of a unique asset is achieved should be
consistent with commercial efficacy and integrity. In Crown Trust Co. V.

Rosenberg, supra, at page 124, Anderson J. said:

While every proper effort must always be made to assure maximum recovery
consistent with the limitations inherent in the process, no method has yet been
devised to entirely eliminate those limitations or to avoid their consequences.
Certainly it is not be found in loosening the entire foundation of the system. Thus
to compare the results of the process in this case with what might have been
recovered in some other set of circumstances is neither logical nor practical.

- a court should not reject the recommendation of Receiver except in special
circumstances where the necessity and propriety of doing so is plain.  see,

Crown Trust Co., supra.

ANALYSIS

[34] 1agree that the shares of Southprint presented as a unique or unusual asset.
Southprint opened in 1991 and began operating under that name in 1992. It
developed a customer base of large branded companies that grew to include
Adidas, Big Dog Sportswear, J. America (college licensee), and MJ Soffe (U.S.

Army exclusive licensee). In 1994 it purchased Checkered Flag Sports and
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developed and marketed NASCAR apparel to retail outlets. It was owned and

managed privately, with Mr. Hamlet being the president and majority shareholder.

[35] The evidence suggests the company became successful on the strength of the
personal relationships of its management team, particularly with the licensors

whose business was crucial to the viability of the company.

[36] Sportsclick had a Business Acquisition Plan that was intended to improve
profitability in a relatively short time. i.e. within 12 months of acquisition.
However, two months after acquisition, Southprint was in receivership and unable

to carry out its plan.

[37] While Sportsclick made some initial changes to the operations of
Southprint, including financing and some staffing changes, it does not appear from
the evidence that it had any major influence on the operations. There is no
evidence that Sportsclick provided an infusion of capital for Southprint nor did

anything that substantially attacked the problems affecting its financial operating

capabilities.
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[38] In consequence thereof, the previous management team, that included its
founders, remained in place. They have continued to operate the business under
the benign oversight of the Receiver who has made it clear that it was never in the
Receiver’s mandate to operate or manage Southprint. There is no persuasive

evidence on which to conclude that the financial situation of Southprint has

improved.

[39] The prospective purchaser, I am told, includes members of the current
management team. Those persons have threatened to walk away from the business
if a purchaser is not in place to guarantee the financial viability of the company.
Their participation in the operation of the company at this time is crucial if it is to

continue as a going concern.

[40] The defendant complains that this is a situation that should not have been
allowed to take place and that it has negatively impacted on the market for the
shares of Southprint. The inference I am asked to draw is that either by the
continued involvement of the Sportsclick management team, or the more active
oversight of the Receiver, the shares of this company would have made a more

attractive buying opportunity. Itis also suggested that the equity in the assets
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alone should attract a substantially greater purchase price. All of this presupposes

that there is a person or company who sees that potential as significant enough to

offset the problems that acquisition will inevitably entail.

[41] The Receiver says that the market place determines value and that the
marketplace has spoken. No one agrees with the defendant’s view of the value that

this opportunity presents. Only T & A has an interest now.

[42] For its part the Bank of Montreal, a significant secured creditor of
Sportsclick, has also accepted that it is not worth pumping more money into selling
the shares. They have gauged the marketplace and obviously have come to the

same conclusion as the Receiver.

[43] Neither have other creditors stepped up to offer, even a dollar, to acquire
these shares in hopes of somehow realizing some greater return, in a break up of

the assets of Southprint, or as a going concern.

[44] Unfortunately there is no evidence on which I could conclude that any

marketing scheme would attract a better price or more interest. It is speculative to
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suggest that it would. It is not sufficient, in my mind, to challenge the business

judgment of an experienced Receiver on the basis of speculation.

[45] The underlying assumption of the defendant’s argument is that the limited
interest in the company is derived from the Receiver’s handling of the company
and the marketing effort. In support of this view, I have been referred to the

valuation put on Southprint by Sportsclick at the time of purchase which closed in

May, 2009.

[46] Itis suggested that that is the best, if not the only reliable way to measure the

value of the shares.

[47] 1have examined Southprint’s financial statements, the PWC due diligence
draft report of January 2009 and the Southclick Inc. Business and Acquisition

Plan, also dated January 2009. I have also considered the affidavits of Jack Ross.

[48] The following is a snapshot of what I view as indicators of the relative

financial health of Southprint in the years 2004-2008:
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2004 2005 2006 2007 2008

Sales 201M  188M  167M  1401M  139M 5
L

&

Operating Loss  601.5K 221K 398K 138M  L73M z
3

Net Operating Loss 396 K 242 K 306 K 1.04 M 1.4 M

[49] As can be seen, sales were dropping long before the current economic
downturn. Net operating losses climbed to the point where they totaled $2.44

million on sales of $28 million in the last 2 years before Sportsclick made its

purchase.

[50] Southprint was reliant for day to day operations on approximately $4.0
million in financing that was dependent on its then shareholders’ personal
financing backed by a traditional lender. It closed one plant in 2008, cut back

shifts, laid off employees and in January 2009 closed completely for a short period

of time.
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[51] As at January 2009 a number of the 2009 licencing agreements had not been
signed, including the contract thought to have the most value. One account that
had generated sales of almost $2.0 million in 2007-2008 was not expected to be
part of sales in 2009. It is not clear in the business plan how this significant loss of

revenue was going to be replaced or how expenses were going to be controlled to

off set such a loss.

[52] Notwithstanding its capital and real property assets Southprint is a company

that has been in serious financial decline for several years.

[53] According to Mr. Ross’s affidavit, Sportsclick acquired all of the
outstanding shares of Southprint in exchange for the issuance of 6 million shares of
Sportsclick to various of the former Directors and Officers of Southprint . The
book value of the shares was $3 million. The value of the Sportsclick shares on the
TSX Venture Exchange at the close of business on May 12, 2009 was $.15 per
share, or $900,000. In addition, shareholder loans owed by the two previous
principals of Southprint were treated as goodwill and taken off the books of the

company in a non-cash transaction. While I'agree that the purchase price was

2009 N8SC 354 (Canlih)
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approximately $4,000,000 in value, it was not put up in cash, which is the

expectation of a Receiver.

[54] Put another way, there are certain methods of effecting a sale that would be
available in an unfettered sale between a willing and financially stable vendor and
a willing and financially stable purchaser that are not feasible on a liquidation. It
is one of the reasons why it is common for assets to be sold off at significantly
reduced prices in a Receivership from what might be negotiated in the ordinary
course of business. In a liquidation the sale is typically for cash and is to be
achieved in an abridged time frame. The longer the time extends, the greater the

costs of the Receiver, and the greater the deterioration of the asset values to the

creditors.

[55] The Sportsclick business plan for Southprint had the following general

features:

- to improve the sales culture

- to reduce salary and benefit commitments by reducing staff and

capping compensation
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- renegotiating royalties
- reduction of some promotional costs
- to reorganize the financing

- to take advantage of the “synergies between Sportsclick and

Southprint.”

[56] The result was predicted to reduce overhead by $1 million.

[57] Sportsclick intended to sell 2 pieces of real property for $150,000 and to
obtain direct financing of $4.0 million by factoring accounts receivable, mortgage

financing, term financing and inventory financing.

[58] These forms of financing would be dependent upon the financial soundness
of Sportsclick as the owner and guarantor. At no point does the plan speak to the

infusion of capital by Sportsclick to Southprint.

[59] Under its current situation, Sportsclick has no ability to guarantee, nor to

otherwise financially support the operations of Southprint. Creditors of Southprint

2009 NSSC 354 (CanlLlil)
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who stand ahead of the shareholder have seen this and issued demand for payment.

Neither is there a prospect for the predicted benefits of the “synergies” between

parent and subsidiary.

[60] Southprint can only survive as a going concern with a purchaser that has the
financial ability and the will to take on a company that is now losing almost $2
million per year on declining sales, has limited creditworthiness, and is largely
dependent on the willingness of the existing management team to continue to use

their knowledge of the company and of its existing business relationships to the

benefit of Southprint.

[61] The Receiver has no mandate to operate Southprint. The only other option
is to simply close Southprint down and liquidate the assets, hoping that the equity
will cover the cost of acquisition. That option is not open to the Receiver in this
case. None of the creditors of Sportsclick have seen fit to step forward to take on
this challenge. Whether that is a good business decision is not relevant to the
position of the Receiver, who can only act with the resources that it has available to

it. As Mr. Durnford indicated in his submissions, there may be collateral issues to
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this matter that arise for resolution in the principal action as between the Bank and

Sportsclick, but that is not determinative of the considerations before me.

[62] Finally, I am urged to accept that the accumulated financial acumen of the
management of Sportsclick in making this purchase is a reliable indicator of the
accuracy of the value they attached to Southprint. With respect, even good
business people fail as a result of unexpected conditions, or because of errors,
some within their control, some beyond their control. In this case the fate of
Sportsclick speaks to a business model that failed. I will not defer to the

judgement of those who oversaw that failure over the judgment of the Receiver.

Conclusion

[63] In Greyvest Leasing Inc. v. Merkur [1994] O.J. 2465, the Ontario Court of

Justice held at paragraph 45 as follows:

Commercial reasonableness depends upon the circumstances of the sale,
including a consideration of variables such as the method of sale, the subject
matter of the sale, advertising or other methods of exposure to the public, the time
and place of the sale, and related expenses. A Receiver is under a particular duty
to make a sufficient effort to get the best possible price for the assets. [See Royal
Bank v. Soundair Corp. 1991 CanLlII 2727 (ON C.A.), (1991),4 O.R. (3d) 1
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(C.A.).] This duty is not to obtain the best possible price but to do everything
reasonably possible with a view to getting the best possible price.

[64] 1am satisfied that the Receiver in this case did that. Itis a most
disappointing result for the creditors, and the debtor. It will at best cover some of
the disbursements on sale. No one benefits greatly from this, except perhaps the
principals of T & A, but the evidence suggests that they have significant challenges
ahead of them to make this a profitable company, in difficult economic times.

They may be the only ones who have the ability to do so.

[65] The decisions made by the Receiver were made in good faith, cognizant of
the duties that a Receiver is subject to. It made business judgments that may be
easy, with the benefit of hindsight, to criticize, but they were reasonable having
regard to the circumstances in existence at the time. No alternatives to the targeted
marketing approach have been shown to exist that would provide, beyond

speculation, the potential for a greater return.

[66] The tender process, once decided upon, was carried out in a transparent and

fair manner, consistent with industry standards.
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[67] Having regard to the facts as set out herein, and the duties on a court as
enunciated in Soundair, I am satisfied that the Receiver’s recommendation should
be accepted. Iam prepared to grant an Order to give effect to the sale of the

shares of Southprint to T & A Venture Property Inc for the sum of $25,000 US.

[68] Delivered orally at Halifax, Nova Scotia this 12" day of November 2009.

Duncan J.
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