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ONTARIO 

SUPERIOR COURT OF JUSTICE 

B E T W E E N : 

DUCA FINANCIAL SERVICES CREDIT LTD.  

Applicant 

- and - 

 

2203284 ONTARIO INC.  

Respondent 

NOTICE OF MOTION 

(returnable April 30, 2019) 

 

THE RECEIVER will make a motion to the court on April 30, 2019, at 10:00 a.m., or as soon 

after that time as the motion can be heard, at the Superior Court of Justice located at 330 

University Avenue, Toronto. 

PROPOSED METHOD OF HEARING: Orally. 

THE MOTION IS FOR:  

1. An order if necessary, validating, abridging the time for or dispensing with 

service of this notice and materials which accompany it. 

2. To report to the court on the completion of the deposit claims procedure. 

3. An order for a final and/or interim distribution to secured creditors. 

4. An order for directions in respect of surplus deposit trust funds. 

5. Orders relating to the continuation or discharge of the Tarion bond; 

6. Orders, if necessary, with respect to unsecured claims as well as transfers from 

the respondent to Santerra Asset Management and Development Inc. (“Santerra”).  
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7. Costs of this motion on a substantial-indemnity basis, if opposed.  

8. Such further and other relief as counsel may advise and this Honourable Court 

permit. 

THE GROUNDS FOR THE MOTION ARE: 

1. On June 22, 2017, the court issued a receivership order (“Receivership Order”) in 

respect of the respondent, of 2203284 Ontario Inc. (“220 Ontario” or the “Respondent”). 

2. msi Spergel Inc. (the “Receiver” or “Spergel”) was appointed receiver over 220 

Ontario’s property, including the real property municipally known 98 James Street South, 

Hamilton (the “Property”) which was to be the site of a condominium project which was not 

completed. 

3. On May 16, 2018, the court made orders relating to the Property, including a 

Vesting Order authorizing the sale of the Property, an order permitting the payment of what was 

outstanding on the first mortgage on the Property, and a Deposit Claims Procedure Order (which 

was subsequently amended), governing the repayment of deposits to those parties which had 

entered into agreements of purchase and sale for units in the condominium project. 

4. The Property was sold and what was owing under the first mortgage was paid.  

5. The claims bar date under the Deposit Claims Procedure Order was January 31, 

2019. 

6. Deposit claims were received, processed and the cheques for payment have been 

sent and, with the Receiver’s Report being delivered in support of this motion, the Receiver 

provides a report to the court about this.  

7. There are surplus funds, including those relating to a small number of unpaid 

deposits and interest on the deposit funds in respect of which the Receiver seeks directions. 

8. The Receiver proposes that the surplus funds be transferred into the estate.  

9. Guarantee Company of North America (“GCNA”) holds security. 
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10. The Receiver proposes to make a final or interim distribution to GCNA on 

account of its security.  

11. Tarion Warr (“Tarion”)Corporationanty ClaimsDepositthereviewingis

Procedure. 

12. The Receiver is hopeful that Tarion’s review will be completed by the return date 

of the motion, and that it will be in a position to make recommendations in respect of the 

continuation or discharge of the Tarion Bond.  

13.  Marylou Santaguida, a related party, has security.  

14. Santerra, a corporation in respect of which Ms. Santaguida is the sole director,  

has received approximately $3.5 million dollars from 220 Ontario, for which no accounting has 

ever been fully provided.  

15. For the reasons set out it in the Receiver’s Report relating to the foregoing, the 

Receiver is not recommending a final distribution to Ms. Santaguida on account of her security. 

16. Given that it is possible that there may be sufficient funds to pay all creditors, 

including those which are unsecured (of which there appear to be less than 15), and in the 

interests of fairness and expediency, the Receiver is recommending that there be an interim 

payment to Ms. Santaguida, that funds held to satisfy any remaining claims, that a claims process 

be completed and any remaining funds be paid to 220 Ontario or to Ms. Santaguida on a further 

motion to the court.  

17. Such further and other grounds as counsel may advise and this Honourable Court 

permit.  

 

  

     

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

1. The Receiver’s Report of April 17, 2019, including the appendices attached to it;

and, 

 

2. Such further and other documents as counsel may advise and this Honourable 

Court permit. 
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April 17, 2019 DEVRY SMITH FRANK LLP 

Lawyers & Mediators 

95 Barber Greene Road, Suite 100 

Toronto, ON  M3C 3E9 

  

 LAWRENCE HANSEN - LSO #41098W 

  

 Tel.: 416-449-1400 

Fax: 416- 449-7071 

  

 Lawyers for the receiver  

msi Spergel Inc. 

TO: MOLDAVER BARRISTERS 

 365 Bloor Street East, Suite 1608 

 Toronto, Ontario M4W 3L4 

 

 BRETT MOLDAVER 

 

  Tel.: 416-238-4123 

  Fax: 416-929-9604 

  Email: brett@moldaverbarristers.com 

 

 Lawyers for the respondent 2203284 Ontario Inc. and Mary Lou Santaguida  

 

AND TO: TORYS LLP 

 79 Wellington Street West, Suite 3000 

 Toronto, Ontario M5K 1N2 

 

 ADAM SLAVENS 

 

Tel.: 416-865-7333 

Fax: 416-865-7380 

Email: aslavens@torys.com 

 

 Lawyers for Tarion Warranty Corporation 

 

AND TO: BORDEN LADNER GERVAIS LLP 

 Bay Adelaide Centre, East Tower 

 22 Adelaide Street West 

 Toronto, Ontario MH 4E3 

 

 ALEX MACFARLANE 

 

  Tel.: 416-367-6305 

  Fax:  416-367-6749 

  Email: amacfarlane@blg.com 

 

 Lawyers for The Guarantee Company of North America 
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Court File. No. CV-17-11827-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(Commercial List) 
BETWEEN 

DUCA FINANCIAL SERVICES CREDIT UNION LTD. 

Applicant 

-AND-

2203284 ONTARIO INC. 

Respondent 

SECOND REPORT OF THE RECEIVER 

NOVEMBER 23, 2018
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I. INTRODUCTION AND BACKGROUND

1. This Report is filed by msi Spergel Inc. (� �̂^�‰���Œ�P���o�_�• in its capacity as receiver (the � �̂Z�������]�À���Œ�_�•

appointed pursuant to an order of the Honourable Madam Justice Conway of the Ontario Superior 

Court of Justice dated June 22, 2017 �~�š�Z�����^Receivership Order�_�•�U���}�(�����o�o���}�(���š�Z�������•�•���š�•, undertakings 

and properties of 2203284 Ontario Inc. (the � D̂ebtor.�_�•. A copy of the Receivership Order is attached 

hereto as ���‰�‰���v���]�Æ���^���_�X 

2. Application for the Receivership Order was made by DUCA Financial Services Credit Union

Ltd. �~�D̂UCA�_�•�U the operating lender of the Debtor who was owed $5,189,742.47 as at June 6, 2017. 

3. The Debtor appears to be a single purpose entity incorporated for the purpose of

developing a condominium project located municipally as 98 James Street South, Hamilton, 

Ontario and more particularly described as: 

PIN:  17171-0009LT 
Description: PT LT 75 P. HAMILTON SURVEY (UNREGISTERED) CITY OF HAMILTON; 

PT LT 76 P. HAMILTON SURVEY (UNREGISTERED) CITY OF HAMILTON 
(BTN HUNTER ST. MACNAB ST. JACKSON ST & JAMES ST) AS IN HA59712; 
CITY OF HAMILTON 

�,���Œ���]�v���(�š���Œ���Œ���(���Œ�Œ�������š�}�����•���š�Z�����^Property�_�X 

4. The Corporate Profile Report and the books and records of the Debtor disclose that Luigi

�^���v�š���P�µ�]�����U�� ���o�•�}�� �l�v�}�Á�v�� ���•�� �>�}�µ�]���� �^���v�š���P�µ�]������ �~�^Santaguida�_�•, is the sole director, President and 

�^�����Œ���š���Œ�Ç�� �}�(�� �š�Z���� �������š�}�Œ�X�� �d�}�� �š�Z���� �����•�š�� �}�(�� �š�Z���� �Z�������]�À���Œ�[�•�� �l�v�}�Á�o�����P���U�� �š�Z���� ����btor has no other 

employees. Cooperation from Santaguida has been minimal. 

5. The Property was acquired by the Debtor on June 4, 2013, at which time it consisted of a

historical church. The Debtor subsequently demolished the church, with the exception of its 

façade and obtained conditional site plan approval from the City of Hamilton to construct a 30 

storey residential condominium project consisting of 259 units, known as The Connolly (the 

� P̂roject�_�•�X�����}�v�•�š�Œ�µ���š�]�}�v���}�(���š�Z�����W�Œ�}�i�����š did not commence.   
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6. Sales to unit purchasers of the Project commenced in November, 2014. At the date of the

Receivership Order, 185 of the units were sold pursuant to Agreements of Purchase and Sale (the 

� P̂rebuild Agreements�_�•�X���d�Z���������‰�}�•�]�š�•���‰���]�����Á�]�š�Z���Œ���•�‰�����š���š�}���š�Z�}�•����Prebuild Agreements were held 

in trust by the law firm Schneider Ruggiero �>�>�W���~�^SR Law�_�•�U���~�š�Z�����^Deposits�_�•.  

7. On May 16, 2018 the Honourable Justice Dunphy issued an Order approving a sale of the

Property by the Receiver to �,�µ���������À���o�}�‰�u���v�š�•���˜���/�v�À���•�š�u���v�š�•�������v���������/�v���X���~�^Hue�_�• pursuant to an 

agreement of purchase and sale entered into with the Receiver on February 12, 2018 �~�š�Z�����^Hue 

Transaction�_). 

8. On May 16, 2018 the Honourable Justice Dunphy also issued an Order establishing a claims

process and payment procedure protocol with respect to the Deposits paid by unit purchasers 

(the � D̂eposit Claims Procedure Order�_) to be effective upon the closing of the Hue Transaction. 

II. PURPOSE OF THIS REPORT

9. The purpose of this report dated November 23, 2018 �~�š�Z�����^Second Report�_�•��is to provide

information to the Court with respect to: 

i. The completion of the Hue Transaction;

ii. The status of the �Z�������]�À���Œ�[�•��deposit claims procedure with respect to the return of

the Deposits related to the Prebuild Agreements and,

iii. T�Z���� �Z�������]�À���Œ�[�•�� �u�}�š�]�}�v�� �(�}�Œ��an Order of this Court to further amend the claims

procedure and payment process with respect to the Deposits, pursuant to the

Further Fresh As Amended Deposit Claims Procedure Order issued on October 12,

2018 by the Honourable Justice Chiappetta �~�š�Z���� �^Further Fresh As Amended

Deposit Claims Procedure Order�_�•, a copy of which is attached hereto as Appendix

�^���_, in order to extend the claims bar date of November 30, 2018 to January 31,

2019.



- 6 -

III. Closing of The Hue Transaction

10. The Hue Transaction was scheduled to close on June 5, 2018; however, Hue was unable to

close on time as a result of financial issues with respect to transferring required funds from 

Vietnam to Canada.  

11. On June 5, 2018 the Receiver agreed to an extension of the closing date to July 5, 2018 upon

the provision of an additional non-refundable deposit of $450,000. 

12. On July 5, 2018 the Receiver agreed to a further extension of the closing date to September

6, 2018 upon the provision of an additional non-refundable deposit of $250,000 and an extension 

fee of $25,000. Hue required the extension in order to have time to obtain Canadian financing for 

the Transaction. 

13. The Receiver subsequently agreed to a further extension of the closing date to October 5,

2018 upon receipt of a further non-refundable deposit in the amount of $305,000 and another 

extension fee of $20,000.  

14. On October 5, 2018 the Receiver completed the sale of the Property to Hue with an

effective closing date of June 5, 2018. 

IV. Deposit Claims Procedure

15. On June 29, 2018, the Receiver received the Deposits from SR Law in the amount of

$6,327,556.53. The Receiver currently holds the Deposits in a separate interest-bearing trust 

account. 
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16. The Deposit Claims Procedure Order was to be effective only upon the closing of the Hue

Transaction. As a result of the aforementioned delays in the closing of the Hue Transaction, the 

Receiver sought to amend certain dates contained in the Deposit Claims Procedure Order, such as 

notice dates to unit purchasers, advertising dates, claims bar date, etc., and on August 29, 2018, 

the Receiver obtained an Order from the Court amending the various �����š���•�� �~�š�Z���� �^Fresh As 

Amended Deposit Claims Procedure Order�_�•�X 

17. On October 12, 2018, subsequent to the completion of the Hue Transaction, the Receiver

sought and obtained the Further Fresh As Amended Deposit Claims Procedure Order to amend 

certain dates again. Of particular note, the claims bar date was amended to 5:00 PM on November 

30, 2018 in that Order. 

18. In accordance with the Further Fresh As Amended Deposit Claims Procedure Order, the

Receiver wrote to the unit purchasers to advise them of the Deposit claims procedures and to 

provide them with a Deposit claim package for completion �~�š�Z���� �^Deposit Claim Forms�_�•. This 

correspondence was mailed to each unit purchaser on October 16, 2018 and was also posted on 

�š�Z���� �Z�������]�À���Œ�[�•�� �Á�����•�]�š���� ���o�}�v�P�� �Á�]�š�Z�� ���� ���}�‰�Ç�� �}�(�� �š�Z���� �&�µ�Œ�š�Z���Œ�� �&�Œ���•�Z�� ���•�� ���u���v�������� �����‰�}�•�]�š�� ���o���]�u�•��

Procedure Order on that same day.  

19. On October 22, 2018, a few days after the mailing of the Deposit Claim Forms to the unit

purchasers, Canada Post commenced its rotating strikes. 

20. The Receiver has advertised the Deposit claims process twice in both the Hamilton

Spectator and The Toronto Star within the time required timeline stipulated in the Further Fresh 

As Amended Deposit Claims Procedure Order. 

21. On November 16, 2018, the Receiver sent a letter to 79 unit purchasers, for which it had

not yet received any Deposit Claim Forms, to remind them that the deadline for filing a Deposit 

claim was 5:00 PM on November 30, 2018. 
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22.The Receiver summarizes the current status of claims as follows:

   # of Claims  Amount   

Claims Filed & Accepted 114 $4,410,309.25 

Claims Not Proven 71 1,809,331.41 

$6,219,640.66 

23. Of the claims not proven, the Receiver has received 24 claims that require additional

documentation in order to be admitted. There remain 47 unit purchasers for which the Receiver 

has not yet received any Deposit Claim Forms. According to the records of SR Law, these potential 

claimants should be submitting claims in the amount of $965,168.50. 

24. The Receiver is concerned that the significant number of unfiled claims may be as a result

of the Canada Post rotating strikes and accordingly requests that the Court extend the claims bar 

date to January 31, 2019 in order to allow further time for unit purchasers to submit Deposit Claim 

Forms. 

25. If the Court grants an extension of the claims bar date to January 31, 2019, the Receiver will

also advertise the claims process again in the newspapers and send a third letter to the unit 

purchasers who have not filed claims by no later than January 11, 2019. 

This Report is respectfully submitted this 23rd day of November, 2018 

msi Spergel Inc.,  
In its capacity as Court Appointed Receiver of 
2203284 Ontario Inc., and not in its personal or corporate capacity 
Per: 

____________________________________ 

Deborah Hornbostel, CPA, CA, CFE, CIRP, LIT 
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