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Court File No. 31-2764805  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE BANKRUPTCY AND 
INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED 

AND IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A 
PROPOSAL OF MEDIFOCUS INC. OF THE CITY OF TORONTO IN 

THE PROVINCE OF ONTARIO 

NOTICE OF MOTION 
(Re: Continuation under the Companies’ Creditors Arrangement Act) 

MEDIFOCUS INC., (“Medifocus” or the “Applicant”) will make a motion to a Judge 

presiding over the Commercial List on October 7, 2021 at 11:00 a.m., or as soon after that time as 

the motion can be heard by judicial teleconference via Zoom at Toronto, Ontario. Please refer to 

the conference details attached as Schedule “A” hereto. 

PROPOSED METHOD OF HEARING: The motion is to be heard: 

☐in writing under subrule 37.12.1 (1);

☐in writing as an opposed motion under subrule 37.12.1 (4);

☐in person;

☐By telephone conference;

☒By video conference.
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Schedule “A” 
 
 
 
 
Time: Oct 7, 2021 11:00 AM Eastern Time (US and Canada) 
 
Join Zoom Meeting 
https://zoom.us/j/94895328141?pwd=cUtFT0FyVTFYd2lPNXQ3Q2VmZGNWZz09 
 
Meeting ID: 948 9532 8141 
Passcode: 380170 
One tap mobile 
+16473744685,,94895328141#,,,,*380170# Canada 
+16475580588,,94895328141#,,,,*380170# Canada 
 
Dial by your location 
        +1 647 374 4685 Canada 
        +1 647 558 0588 Canada 
        +1 778 907 2071 Canada 
        +1 204 272 7920 Canada 
        +1 438 809 7799 Canada 
        +1 587 328 1099 Canada 
Meeting ID: 948 9532 8141 
Passcode: 380170 
Find your local number: https://zoom.us/u/abwuGgccYt 
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THE MOTION IS FOR: 

1. An Order, substantially in the form appended at Tab 4 of the Motion Record (the “Initial 

Order”) that, among other things: 

a) abridges the time for service of this Motion, validates the manner of service, and 

declares that this Motion is properly returnable before the Court; 

b) declares that Medifocus is a company to which the Companies Creditors 

Arrangement Act, RSC 1985, c C-36 (the “CCAA”) applies; 

c) authorizes the continuation under the CCAA of Medifocus’ proposal proceedings 

commenced under the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (the 

“BIA”), on September 8, 2021, pursuant to the Notice of Intention to Make a 

Proposal filed by Medifocus (the “NOI”); 

d) appoints msi Spergel Inc. (the “Proposed Monitor”) as an officer of this 

Honourable Court to monitor the business and financial affairs of the Applicant; 

e) stays all proceedings and enforcement processes taken or that might be taken in 

respect of Medifocus, the Proposed Monitor, or their respective employees and 

representatives until January 7, 2022; 

f) approves the Sale Process and Stalking Horse Bid, as described below, and 

detailed in the Affidavit of Raymond Tong, as filed; 
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g) approves a debtor-in-possession credit facility term sheet (the “DIP Term 

Sheet”), pursuant to which Medifocus will obtain DIP financing up to a maximum 

of $700,000; and 

h) grants the following charges over the property of Medifocus, listed in order of 

priority: 

First – Administration Charge (to the maximum amount of $200,000); and 

Second – DIP Lender’s Charge (to the maximum amount of $700,000). 

2. Such further and other relief as may be requested and this Honorable Court deems just. 

THE GROUNDS FOR THIS MOTION ARE: 

3. During COVID-19 pandemic, healthcare providers limited the accessibility of certain non-

urgent medical treatments. Most of Medifocus’ business revolves around the research, 

development, and sale of medical device systems used in non-urgent medical treatment. 

4. Medifocus’ primary technology is Prolieve, a treatment for Benign Prostatic Hyperplasia, 

also known as an enlarged prostate (“BPH”) through the thermotherapeutic use of precisely 

focused microwave-generated heat. Despite the seriousness of BPH, it is not usually an 

issue considered in need of urgent treatment.  

5. The COVID-19 pandemic dramatically and negatively impacted Medifocus’ sales. 

Healthcare providers constrained the availability of non-urgent medical procedures and the 

general public limited their use of medical resources.  
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6. Medifocus therefore faced a liquidity crisis and mounting debt obligations which limited 

the development of their treatment pipeline. In response, on September 8, 2021, the 

Applicant commenced restructuring proceedings by filing the NOI under the BIA. msi 

Spergel was appointed as the proposal trustee under the NOI (the “Proposal Trustee”). 

7. The Applicant now seeks an order transferring these proceedings to the CCAA, approving 

the Sale Process and Stalking Horse Bid and the creation of the Administration Charge and 

DIP Lender’s Charge (as described further below). 

Continuation under the CCAA 

8. The Applicant is insolvent and seeks to continue the NOI proceedings under the CCAA 

pursuant to section 11.6 of the CCAA. The Applicant requires the continued stay of 

proceedings and the other relief set out in the Initial Order to maximize the value of its 

business while it runs a going-concern sales process for the benefit of all stakeholders. 

Under the circumstances, a bankruptcy and liquidation would not be commercially 

reasonable and would result in a worse outcome for the stakeholders of Medifocus.  

9. The Applicant is a “debtor company” as defined under the CCAA. The total claims against 

the Applicant exceeds $5 million. Medifocus has not filed a proposal in the NOI 

proceedings. If the DIP Term Sheet is approved and the funds are advanced, Medifocus 

will have sufficient cash to continue operating during the proposed CCAA stay period. 

10. The proposal trustee supports Medifocus’ motion to continue the NOI proceedings under 

the CCAA and will file a report prior to the hearing.  
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11. The proposed continuation would be consistent with the purposes of the CCAA. The 

continuation of the proceeding will, among other things: 

a) provide the Applicant with administrative efficiencies to preserve stakeholder value; 

b) allow the Applicant to benefit from the flexibility of the CCAA, including by 

implementing revere vesting transaction structures to preserve the value of existing 

regulatory approvals;  

c) provide time necessary to fully and formally canvass the market for purchasers of the 

business as a going-concern through a court-supervised stalking horse sale process, 

thereby maximizing stakeholder value; and 

d) improve the recoveries for creditors as the mandatory superintendent’s levy under 

section 147 of the BIA does not apply under the CCAA.  

12. msi Spergel is a trustee within the meaning of section 2(1) of the BIA, and is otherwise 

qualified to act as the Monitor and has consented to so act.  

Sale Process and Stalking Horse Bid 

13. Should the Initial Order be granted, it is the Applicant’s intention to implement, as quickly 

as possible, a sales process to be led by the Proposed Monitor for the listing of the business 

of Medifocus as a going-concern through a court-supervised stalking horse sale process 

(the “Sale Process”). 
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14. An orderly Sale Process within the CCAA proceedings will provide for an efficient and 

fair process and is intended to provide more value for creditors than the liquidation or 

receivership of Medifocus. 

15. The Sale Process provides an appropriate mechanism to further expose the Applicant’s 

business to the market. The proposed Sale Process is open and transparent and will be 

conducted and supervised by the Proposed Monitor to maximize value for all of the 

Applicant’s stakeholders. 

DIP Financing  

16. The Applicant has secured a commitment under the DIP Term Sheet in the maximum 

principal amount of $700,000. 

17. The quantum of the DIP Term Sheet is limited to what is reasonably necessary for the 

continued operation of the Applicant, taking into account the liquidity needed to maintain 

operations, including the maintenance of Medifocus’ licenses and patents, and will permit 

the Company to operate until the end of the proposed stay period. 

18. The DIP lender is willing to advance funding on the condition that it be granted the DIP 

Lender’s Charge as security for amounts advanced under the DIP Term Sheet. The proposed 

DIP Lender’s Charge will rank in priority to all other charges and encumbrances other than 

the Administration Charge. 

19. It would be just and appropriate under the circumstances to approve the proposed DIP Term 

Sheet to maintain the Applicant as a going-concern while it conducts the Sale Process. 
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Priority Charges 

20. The Applicant seeks the following Court-ordered charges as part of the relief granted by the 

Initial Order, in the following priority: 

First – the “Administration Charge”, up to a maximum of $200,000 to secure the fees 

and disbursements of the professional advisors of the Applicant, Proposed Monitor and 

Proposed Monitor’s counsel; and,  

Second – the “DIP Lender’s Charge”, in the maximum amount of $700,000 (together, the 

“Priority Charges”). 

21. It is just and appropriate under the circumstances to grant the Priority Charges. The requested 

relief is limited only to that required to maintain the Applicant during the initial period of 

the CCAA until the expiry of the stay of proceedings. 

Extension of the NOI Proceedings 

22. Strictly in the alternative, if this Court does not see it fit to grant the proposed Initial Order 

at this time, the Applicant seeks an extension of the stay period under the NOI proceedings 

up to and including November 22, 2021. 

23. Medifocus has acted, and continues to act, in good faith and with due diligence during the 

NOI proceedings with the oversight of the Proposal Trustee. No creditors of the Applicant 

will be materially prejudiced by the proposed stay extension. 

24. The Proposal Trustee supports the proposed stay extension. 
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25. The information which section 10(2) of the CCAA requires, or reasonable surrogates 

therefor, accompanies this application. 

Further Grounds 

26. Section 11.6 of the CCAA, the provisions of the CCAA and the inherent and equitable 

jurisdiction of this Honourable Court;  

27. Rules 1.04, 2.03, 3.02, and 37 of the Rules of Civil Procedure, RSO 1990, Reg 194; 

28. Section 106 of the Courts of Justice Act, RSO 1990, c C.43, as amended; 

29. Such further and other grounds as counsel may advise and this Honorable Court may 

permit.  

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED ON THE HEARING 
OF THE MOTION: 

30. The Affidavit of Raymond Tong, to be sworn;  

31. The consent of msi Spergel Inc. to act as Monitor in the CCAA proceedings;  

32. The First Report of the Proposed Monitor, to be filed; 

33. Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 
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Court File No. 31-2764805 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

 
IN THE MATTER OF THE BANKRUPTCY AND 

INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED 
 

AND IN THE MATTER OF THE NOTICE OF INTENTION TO 
MAKE A PROPOSAL OF MEDIFOCUS INC. OF THE CITY OF 

TORONTO IN THE PROVINCE OF ONTARIO 
 
 

AFFIDAVIT OF RAYMOND TONG 
(Sworn September 28, 2021) 

 
 
 

I, RAYMOND TONG, of the City of Hong Kong, MAKE OATH AND SAY: 

 
1. I am a director of the Applicant, Medifocus Inc. (the “Applicant” or “Medifocus”). As 

such, I have personal knowledge of the matters to which I hereinafter depose in this Affidavit. 

Where I do not have personal knowledge of the matters set out below, I have relied on information 

from others, I state the source of such information and verily believe it to be true. 

2. I am authorized to make this Affidavit on behalf of the Applicant. 

3. All references to currency in this Affidavit are references to Canadian dollars unless 

otherwise indicated.  

4. On September 8, 2021, Medifocus filed a Notice of Intention to Make a Proposal (“NOI”) 

pursuant to section 50.4(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3, as amended 

(the “BIA”) and msi Spergel Inc. (“MSI”) was appointed as proposal trustee (in such capacity, the 
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“Proposal Trustee”). Attached hereto and marked as Exhibit “A” is a copy of the Certificate of 

Filing of a Notice of Intention to Make a Proposal that was filed commencing the NOI proceedings. 

5. The initial time period in which Medifocus is required to file a proposal with the Official 

Receiver is set to expire on October 8, 2021. 

6. This Affidavit is sworn in support of a motion by Medifocus for an order (the “Initial 

Order”) that, among other things: (i) converts and continues the NOI proceedings under the 

Companies’ Creditors Arrangement Act, RSC 1985, c. C-36, as amended (the “CCAA”); (ii) 

appoints MSI as the court-appointed monitor of the Applicant (in such capacity, the “Proposed 

Monitor”); (iii) declaring that the Applicant is a company to which the CCAA applies; (iv) 

approves the DIP Facility; (v) approves the Sale Process and Stalking Horse Bid; and (vi) approves 

the Super-Priority Charges (each as defined below).  

7. If the relief sought in the Initial Order is ultimately granted, the Applicant intends to use 

the time afforded by the stay of proceedings provided under the Initial Order, with the assistance 

of the Proposed Monitor, to implement and carry out the Sale Process for the sale of the business 

and assets of Medifocus. 

8. The continuation of the Applicant’s insolvency proceedings under the CCAA will provide 

it with the flexibility to effect a sale transaction that will preserve and protect certain of the key 

approvals and permits attached to certain of the property of the Applicant. 

I. INTRODUCTION 

9. Medifocus is engaged in the research, development and sale of medical device systems that 

deliver focused microwave-generated heat to diseased tissue, thereby destroying or shrinking the 
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targeted tissue. Medifocus developed two platforms under which heat is delivered to human tissue 

for therapeutic purposes (the “Business”). Medifocus is incorporated under the laws of Ontario 

and primarily operates in the United States, but conducts business and holds patents across several 

jurisdictions, including countries in Asia.  

10. The first thermotherapy platform developed by Medifocus delivers heat via a catheter that 

is inserted through an incision directly to the diseased tissue. The catheter is attached to a modular, 

free-standing unit that generates, controls and monitors heat delivery (“Prolieve”). Prolieve is used 

to treat Benign Prostatic Hyperplasia, also known as an enlarged prostate (“BPH”). Prolieve has 

received approval by the United States Food and Drug Administration (the “FDA”).  

11. Medifocus’ second thermotherapy platform (the “APA Platform”) delivers heat to 

diseased tissue via microwave beams from outside of the body. Under this method of heat delivery, 

military radio positioning technology is used to insert a fine needle probe into the diseased tissue. 

This probe acts as a receptor for microwave generated heat which is delivered to the targeted tissue. 

Medifocus has developed the APA Platform as a system for the treatment of breast cancer (“APA 

1000”).  APA 1000 is intended to sufficiently shrink a tumour to facilitate a lumpectomy rather 

than a mastectomy, thereby preserving the affected breast issue.  

12. At this time, APA 1000 has not been approved for use by the FDA to treat locally advanced 

tumors in breast cancer patients. Phases I and II of the clinical trials for APA 1000 are complete, 

but Medifocus has had to pause the Phase III clinical trial due to insufficient cash flow.  

13. Despite the Applicant’s confidence in both the viability and clinical value of Prolieve and 

APA 1000, patient uptake has been slow. As such, Medifocus has historically funded itself through 

a combination of debt and equity offerings, rather than supporting operations through revenue 

015



 
 
 

WFK:00029735.8  

-4- 

generated from the sales of Prolieve. To date, revenue alone has been insufficient to fund the 

Applicant’s working capital requirements.  

14. Until Prolieve can achieve sufficient market saturation, Medifocus will be reliant on capital 

infusions, alongside revenue from the sale of Prolieve, however, because of constrained demand 

and from additional COVID-19 related supply chain disruptions, sales of Prolieve have been halted 

since May 2021.  

15. Older male patients are the primary users of Prolieve. Due to the COVID-19 pandemic, 

much of the routine treatment of BPH since March 2020 has been delayed, at times for several 

months, as BPH generally qualifies as a non-emergent procedure. As a result, Medifocus’ sales 

and profits have decreased relative to the comparable period prior to the COVID-19 pandemic. 

16. Additional circumstances have also contributed to Medifocus’ working capital issues, 

including hesitancy by third party lenders to advance additional funding while non-essential 

medical procedures are limited. Medifocus has therefore had difficulty raising the requisite funds 

to continue operations. 

17. The Applicant is insolvent and requires ongoing protection under the CCAA to provide the 

breathing room necessary to maximize value for all affected stakeholders by carrying out the Sale 

Process as a means to secure the maximum recovery for creditors. 

18. It is the intention of Medifocus that these CCAA proceedings will provide the Applicant 

with time required to complete the Sale Process in a Court-supervised process that will maximize 

value for the Applicant and its stakeholders.   
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II. OVERVIEW OF THE APPLICANT 

A. Business of Medifocus  

19. Medifocus is a public corporation and was incorporated on April 25, 2005, pursuant to the 

Ontario Business Corporations Act, RSO 1990, c B.16. Medifocus maintains its registered head 

office at 1090 Don Mills Rd, Suite #404, Toronto, Ontario M3C 3R6.  

20. The Applicant’s corporate objectives and purpose are unrestricted. A corporate profile 

report is attached hereto and marked as Exhibit “B”. 

21. Medifocus’ common shares were historically traded on the Toronto Stock Exchange (TSX) 

under the trading symbol “MFS” and the OTC Markets under the trading symbol “MDFZF”.  

22. On September 4, 2020, the Ontario Securities Commission issued a Cease Trade Order for 

the shares of the Applicant due to the failure to file certain periodic disclosure. 

23. As I have described above, Medifocus is primarily a health technology company 

developing emergent treatments utilizing microwave technology and thermotherapy. Since 2012, 

Medifocus has spent over USD $1.5 million on patent fees to maintain its patent portfolio relating 

to these treatments, including certain patents relating to Prolieve and APA 1000. A chart outlining 

Medifocus’ patent portfolio is attached hereto and marked as Exhibit “C”. 

24. Since its inception, the Applicant has incurred substantial operating losses while operating 

in a capital-intensive industry. As a medical technology company focusing on new and emergent 

treatment options, Medifocus is subject to certain risks and uncertainties including, among others, 

current and potential competitors with greater financial resources and its dependence on certain 

significant customers. 
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25. Accordingly, there is some urgency in stabilizing the business and commencing the Sale 

Process as soon as possible. 

(i). Acquisition of APA 1000 Rights  

26. Medifocus was founded on the thesis that microwave technology and thermotherapy could 

be effectively used to treat disease.  

27. In the 1990s, the Celsion Corporation began developing technologies for the treatment of 

BPH and breast cancer using thermotherapy technology, leading to the development and 

commercialization of Prolieve. In 2005, Celsion Corporation transferred all the interest in its 

license and other rights in APA 1000 to Celsion (Canada) Limited (“Celsion”).  

28. On June 29, 2006, Medifocus completed an initial public offering on the TSXV and 

engaged in a share exchange with Celsion in 2008, pursuant to which Celsion became a wholly-

owned subsidiary of Medifocus (the “Share Exchange Transaction”). Celsion subsequently 

merged with Medifocus through a reverse merger transaction, thereby becoming a public 

corporation.  

(ii). Purchase of Prolieve Technology  

29. On July 24, 2012, the Applicant acquired the Prolieve technology and related assets from 

Boston Scientific Corporation (“Boston Scientific”) pursuant to an Asset Purchase Agreement 

dated June 25, 2012 and amended on July 24, 2012 (the “Asset Purchase Agreement”). Under 

the Asset Purchase Agreement, Medifocus was to pay the purchase price in two parts: (i) USD 

$2,535,610 in cash on the closing of the transaction; and (ii) a contingent consideration 

arrangement to pay Boston Scientific up to USD $2,500,000 in quarterly installments at a rate of 
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10% of the sales of Prolieve products (the “Royalties”). The Royalties currently owing are USD 

$2,190,867. The initial cash consideration has been paid, however the Royalties remain past due. 

The Asset Purchase Agreement is attached hereto and marked as Exhibit “D”. 

30. In recent years, Medifocus has faced declining gross revenues from the sale of the Prolieve 

system. This decrease is primarily due to the lack of funding for sales and marketing activities, 

competition from newer technologies with strong financial backing and a temporary reduction in 

demand of non-emergent procedures caused by the COVID-19 pandemic. 

31. Resulting from this constrained demand and from additional COVID-19 related supply 

chain disruptions, the sale of Prolieve has been halted since May 2021.  

32. Medifocus’ business model has been in transition and, while I expect the revenue from 

Prolieve technology to increase in the long term once sales resume and Medifocus increases its 

market presence, short-term losses are likely to occur during this growth period.  

(iii). Development APA 1000 Technology  

33. The rights to key elements of APA 1000 were licensed from the Massachusetts Institute of 

Technology (“MIT”) pursuant to an Exclusive Patent License Agreement dated October 24, 1997 

and amended on June 16, 2007 (the “Exclusive Patent License Agreement”). A copy of the 

Exclusive Patent License Agreement is attached hereto and marked as Exhibit “E”. 

34. Under the Exclusive Patent License Agreement, MIT was granted:  

(a) a 5% royalty on the net sales of any products derived from APA 1000;  

(b) an annual maintenance fee of $50,000; and 
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(c) the entitlement to receive royalties for so long as the patents relating to the APA 1000 

technology is valid or until the Exclusive Patent License Agreement is terminated. 

35. APA 1000 has been successfully developed but has not been approved by the FDA or the 

Canadian Medical Devices Bureau for commercial use. The Phase I and Phase II clinical trials 

were completed by Celsion, establishing the system’s safety and efficacy on a limited scale. 

Medifocus began conducting the Phase III clinical trials, which have been paused. Medifocus 

intends to complete the Phase III clinical trials as soon as it obtains the funding to do so. 

(iv). FDA and Equivalent Approvals 

36. Medifocus’ research and development activities, pre-clinical tests and clinical trials, and 

ultimately the manufacturing, marketing and labeling of medical device systems, are all subject to 

extensive regulation by the FDA. The regulatory approval process typically takes years and 

requires the expenditure of substantial resources. 

37. Having now successfully obtained certain FDA approvals, the Applicant is subject to 

periodic inspection by the FDA of their clinical trials, facilities, procedures and operations and/or 

the testing of products to determine whether the systems and processes are compliant with FDA 

regulations.  

38. As described above, Medifocus has received FDA approval for the sale of Prolieve. The 

APA 1000 platform’s Phase III clinical trials are currently paused. Medifocus holds FDA 

approvals in two additional technologies, not yet commercialized, which were acquired during the 

Celsion merger.  
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39. Alongside its operations in the United States, Medifocus operates overseas and holds 

equivalent regulatory approvals in Hong Kong, Thailand, Singapore, South Korea and Malaysia, 

among others (the “Asia Approvals”). The Asia Approvals were granted based on the FDA 

approval of Medifocus’ technologies. The Asia Approvals are contingent on Medifocus 

maintaining its FDA approvals. 

40. Medifocus waited over a year to receive its suite of FDA approvals. In order to transfer the 

technologies of Medifocus, the FDA approvals must be processed by the FDA. Should Medifocus 

lose, transfer or otherwise have a third-party apply to the FDA to receive the approvals, it would 

need to enter into the regulatory process to receive the Asia Approvals.  

41. As a corporation engaged in the research and commodification of medical technologies, 

Medifocus’ going concern value relies on its ability to maintain key regulatory approvals.   

B. Employees & Pension Plans 

42. Medifocus has two full-time employees. Neither of Medifocus’ employees are employed 

in Canada. Neither employee is a member of a group benefits plan.  

43. None of the Applicant’s current employees are members of a labour union and, 

consequently, there is no relationship between the management of Medifocus and any labour 

union.  

C. Cash Management 

44. Medifocus conducts its banking through the Bank of America and has historically banked 

through Sandy Spring Bank. Currently, Medifocus maintains an operating account with the Bank 

of America.  
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III. ASSETS AND LIABILITIES 

45. In advance of these proceedings, Medifocus has prepared: (i) consolidated audited annual 

financial statements for the fiscal year ending on March 31, 2019 (the “2019 Financial 

Statements”); and (ii) draft consolidated interim financial statements as at March 31, 2021 (the 

“2021 Interim Financial Statements”). Copies of the 2019 Financial Statements and the 2021 

Interim Financial Statements are attached hereto and marked as Exhibits “F” and “G”. 

46. The 2021 Interim Financial Statements have been prepared on an unaudited basis and were 

prepared strictly to assist the Court and are not intended to be used or relied upon for any purpose 

outside of this Application.  

47. Medifocus has incurred substantial operating losses, principally from expenses associated 

with the development of Prolieve and research, development and financing activities. These 

operating losses are reflected in the aforementioned financial statements prepared by the 

Applicant. I believe that these expenditures were essential for the commercialization of Medifocus’ 

technologies.  

48. As provided in the 2021 Interim Financial Statements, the Applicant’s net loss in the fiscal 

year ending on March 31, 2021 was USD $1,887,706, an increase of USD $96,344 from the 

Applicant’s net loss of USD $1,791,362 in the prior fiscal year ending on March 31, 2020. The 

increase is primarily the result of additional interest expenses of the debt financing previously 

entered into by Medifocus to commercialize and develop its operations. 
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49. The 2021 Interim Financial Statements shows accounts receivable in the aggregate amount 

of USD $197,956 as at March 31, 2021, down from USD $310,384 recorded for the March 31, 

2020 year end. 

50. Due in part to the reduction in number of patients receiving Prolieve treatments during the 

COVID-19 pandemic, the Applicant’s total sales in the fiscal year ending on March 31, 2021 

amounted to USD $1,100,989, a decrease of USD $921,739 from the previous fiscal year.  

A. Real Property Leases of the Applicant 

51. Medifocus does not own any real property and its main offices (the “Offices”) are leased 

from a third-party landlord in the United States, Oekos Rivers Columbia, LLC (the “Landlord”).  

52. Medifocus leases the Offices pursuant to a lease with the Landlord dated November 14, 

2012 (as amended from time to time, the “Lease”). The Offices comprise of 6,178 square feet of 

office and storage space. Medifocus’ current annual rent is approximately USD $86,152 which 

increases yearly to approximately USD $93,906 in the final year of the Lease. The Lease expires 

on February 28, 2023.  

53. Medifocus is currently the defendant in litigation brought in the Courts of Maryland by the 

Landlord for US$178,748.23 alleged to be owing under the Lease (the “Lease Litigation”). The 

Lease Litigation is currently ongoing and the Applicant has received summons for a hearing 

scheduled on October 4, 2021. 

B. Secured Obligations of the Applicant 

54. A copy of a certified search of the Personal Property Security Registration System current 

to September 23, 2021, is attached hereto and marked as Exhibit “H”.  
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55. Medifocus’ sole secured creditor is Asset Profits Limited (“Asset Profits” or the “Stalking 

Horse Bidder”) that extended certain loans to Medifocus pursuant to loan agreements dated May 

13, 2016, August 1, 2016 and October 31, 2016 (the “Promissory Notes”). As a term of the 

Promissory Notes, Medifocus agreed to grant security in favour of Asset Profits in Medifocus’ 

intellectual property. On April 21, 2021, Medifocus executed a general and continuing security 

agreement granting a security interest in all of its property, assets and undertakings in favour of 

Asset Profits (the “GSA”). A copy of the GSA is attached hereto and marked as Exhibit “I”. The 

GSA was registered in the Ontario Personal Property Security Registration System on April 21, 

2021.  

56. Under the Promissory Notes, Asset Profits advanced a combined USD $500,000 to 

Medifocus. In total, the Applicant’s current indebtedness under the Promissory Notes, including 

accrued interest, to Asset Profits is approximately USD $997,485.  

C. Unsecured Obligations of the Applicant 

57. During the fiscal year ending March 31, 2014, the Applicant raised gross proceeds of USD 

$5.6 million from the sale of convertible redeemable promissory notes and warrants (collectively, 

the “Units”). Each Unit consists of (i) a USD $10,000 face value convertible redeemable 

promissory note, bearing 8% annual interest and due in three years (the “Notes”), convertible into 

shares of common stock beginning six months after the closing date of the offering at a conversion 

price of USD $0.25 per share, and (ii) three-year warrants to purchase 20,000 shares of common 

stock at a price of USD $0.30 per share. The net proceeds from the offering helped fund costs 

relating to Prolieve, including research and development activities, capital expenditures and 

repayment of debt.  
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58. All of the Notes have matured. The Applicant has not repaid the Notes. As of March 31, 

2021, the accrued and unpaid interest on the Notes was approximately USD $2,425,694.  

59. Pursuant to the 2021 Interim Financial Statements, the Applicant has the following 

liabilities owing (in USD): 

 

D. Ordinary Course Obligations  

(i). Vendors and Suppliers 

60. The Applicant proposes in the Initial Order to stay all pre-filing obligations and to require 

suppliers and vendors to continue supplying the Applicant. With the DIP funding arrangements 

provided for in the Initial Order, the Applicant will be able to make payments to its suppliers and 

vendors to continue operations post-filing. 

Accounts payable: $322,709 

Accrued expenses: $1,188,056 

Accrued interest payable: $5,899,599 

Convertible notes payable (net of discount), 
current portion 

$5,540,000 

The Royalties:  $2,190,867 

Promissory notes payable: $783,897 

Total $15,925,128 
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(ii). Employee Obligations 

61. Medifocus currently employs two full-time employees based in the United States who are 

paid biweekly. The Applicant remits the applicable tax withholdings and pays the employees' 

portion of the United States Federal Insurance Contributions Act and Medicare taxes. Medifocus 

pays an equal amount of Federal Insurance Contributions Act and Medicare taxes in addition to 

the employee deductions. 

IV. CASH FLOW FORECAST 

62. Medifocus, with the assistance of the Proposed Monitor, has prepared a weekly projected 

cash flow forecast of the Applicant for the initial period of the CCAA filing, through November 

26, 2021 (the “CCAA Cash Flow Forecast”). A copy of the CCAA Cash Flow Forecast is 

attached hereto and marked as Exhibit “J”. 

63. The CCAA Cash Flow Forecast demonstrates that the Applicant will have sufficient 

liquidity to meet its obligations during the initial period of the CCAA filing if the DIP Facility (as 

defined herein) is approved. 

V. OBJECTIVE OF CCAA FILING 

64. With assistance from the Proposed Monitor, I have considered the Applicant’s financial 

situation and have concluded that it is insolvent as is not able to meet its liabilities as they generally 

become due. Additionally, the aggregate of Medifocus’ property is not, at a fair valuation, 

sufficient to enable payment of all of its obligations, due and accruing due. 
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65. The Applicant seeks to continue the restructuring efforts initiated through these NOI 

proceedings pursuant to section 11.6 of the CCAA. The continuation of this proceeding under the 

CCAA will, among other things:  

(a) permit the Applicant to continue operations and to solicit going concern sale 

offers through a stalking horse sale process;  

(b) preserve costs by avoiding the need to return to Court every 45 days for approval 

of a stay extension; 

(c) allow the Applicant the benefit of the flexibility of the CCAA, including by 

implementing a reverse vesting structure in order to preserve the value of the FDA 

approvals and the Asia Approvals; 

(d) avoid the devastating effects of bankruptcy and liquidation, which would destroy 

significant value for stakeholders, stall Medifocus’ future research and result in a 

loss of employment for the Applicant’s employees; and 

(e) preserve the status quo while attempts are made to maximize value for 

stakeholders and resolve outstanding disputes. 

A. DIP Facility 

66. In light of Medifocus’ liquidity issues, the Applicant requires interim financing to sustain 

its operations, including the payment of professional fees, during these CCAA proceedings. 
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67. Under a DIP term sheet (the “DIP Term Sheet”), Asset Profits has agreed to establish an 

interim financing facility (the “DIP Facility”) in the maximum principal amount of $700,000. A 

copy of the DIP Term Sheet is attached hereto and marked as Exhibit “K”. 

68. The DIP Term Sheet provides that the DIP Facility shall bear interest at a rate of 9.0% per 

annum. As further discussed below, Asset Profits intends to include the amount advanced under 

the DIP Facility as part of its credit bid contained in the Stalking Horse Bid (as defined below). 

69. Other key terms of the DIP Term Sheet are that:  

(a) the term of the DIP Facility shall be for six months, with subject to an extension of the 

term by three months based on the reasonable consent of Medifocus and Asset Profits; 

and 

(b) the DIP Term Sheet is conditional on: (i) court approval of the DIP Facility and a court 

order satisfactory Asset Profits which establishes a DIP Charge as a charge against all 

the property, assets and undertaking of the Applicant, subject to the priorities provided 

herein; and (ii) representations and warranties made by the Applicant in the DIP Term 

Sheet being true and correct as of the date given. 

B. Stalking Horse Sale Process 

70. The Applicant’s immediate objective in this CCAA proceeding will be to formally canvass 

the market for purchasers of the Business as a going-concern through a court-supervised stalking 

horse sale process (the “Sale Process”). A Reverse Vesting Order may be necessary to retain the 

existing FDA approvals – a key component of value for the Business. A copy of the proposed Sale 

028



 
 
 

WFK:00029735.8  

-17- 

Process, which was developed with the assistance of the Proposed Monitor, is attached hereto as 

Exhibit “L”. 

71. The Applicant seeks Court approval of the Sale Process to solicit offers for the assets and/or 

Business of Medifocus for an amount and on terms which are superior to the transaction 

contemplated by the stalking horse asset purchase agreement (the “Stalking Horse Bid”) 

submitted by Asset Profits. A copy of the Stalking Horse Bid is attached hereto as Exhibit “M”. 

The Stalking Horse Bid will constitute the ‘floor price’ for the sale of the Business. 

72. Key terms of the Stalking Horse Bid include: 

(a) the purchase of substantially all of the assets of Medifocus (the “Purchased Assets”) 

and the assumption of substantially all of its liabilities relating to the Purchased Assets 

and which are due and payable or relate to period from and after the closing date;  

(b) the purchase price payable by the Stalking Horse Bidder to the Applicant is the 

aggregate of the following: 

(i) the assignment and assumption of the amount of the DIP Facility advanced by the 

Purchaser to Medifocus pursuant to the DIP Term Sheet (as defined below); 

(ii) the payment in cash, or the assumption of, any priority payables of Medifocus, 

which by operation of law, are in priority to the security interest of the Stalking 

Horse Bidder in respect to the Stalking Horse Bid; and 

(iii) the amount of $1,079,818.85 as a credit bid of the secured indebtedness owing by 

Medifocus to Asset Profits of the secured indebtedness owing by Medifocus to 

Asset Profits.  

(the “Purchase Price”) 
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(c) the Sale Process provides an expense reimbursement of a maximum of $25,000 payable 

to the Stalking Horse Bidder for its expenses reasonably incurred in connection with 

the Stalking Horse Agreement, which is payable upon termination of the Stalking Horse 

Agreement. 

73. The Sale Process requires that any bid exceed the Purchase Price by at least $10,000.  

C. The Sale Process 

74. The Applicant is seeking approval of the Sale Process to permit other potential purchasers 

to submit offers superior to the Stalking Horse Bid. The key milestones and deadlines provided 

within the Sale Process are summarized below: 

Milestones Deadline 
Sale Process Commencement Within five (5) calendar days after the Sale 

Process is approved by the Court 

Bid Deadline and submission of a Binding 
Asset Purchase/Investment Agreement 
(“Binding Bid”) with a comparison to the 
Stalking Horse Bid. 

November 22, 2021 

Sale Approval Motion  To be determined by the Monitor 

Closing Date Within ten (10) Business Days of the Court 
Approval of the Transaction 

 

75. The Applicant and the Proposed Monitor will review and evaluate each Binding Bid and: 

(i) the Applicant, with the consent of the Proposed Monitor, may identify the highest or otherwise 

best offer for the assets/Business of Medifocus (the “Successful Bid”), or (ii) if no Binding Bids, 

other than the Stalking Horse Bid, have been received by the bid deadline on November 22, 2021, 

then Medifocus shall declare the Stalking Horse Bid as the Successful Bid. 
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76. The Sales Process provides that the selection and consummation of any Successful Bid is 

subject to Court approval.  

VI. OTHER RELIEF SOUGHT 

A. The Monitor 

77. MSI has consented to act as Monitor of the Applicant, subject to Court approval under the 

requirements of the CCAA, subject to the court’s approval. A copy of MSI’s consent is attached 

hereto and marked as Exhibit “N”.  

78. At no time in the past two years has MSI or any of its partners or managers been the 

Applicant’s auditor, accountant or employee. 

79. I am advised by the Applicant’s counsel, Caitlin Fell of Weisz Fell Kour LLP (“WFK”), 

that MSI is a trustee within the meaning of section 2 of the BIA and is not subject to any of the 

restrictions on who may be appointed as monitor set out in section 11.7(2) of the CCAA. 

B. Stay of Pre-Filing Obligations and Transfer to CCAA 

80. In order to permit the Applicant to continue operating as a going-concern while pursuing a 

restructuring, Medifocus is seeking a continuation of the NOI stay of proceedings under s. 11.6 of 

the CCAA up to and including January 7, 2022. 

81. The NOI proceedings have not concluded, and the original stay of proceedings is set to 

expire on October 8, 2021. Medifocus has not filed a proposal under the BIA.  
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82. The requested extension to the stay of proceedings will provide the Applicant with the 

breathing room necessary to implement and conclude the Sale Process without having to return to 

the Court to seek a further extension of the stay during the pendency of the Sale Process. 

C. Administration Charge 

83. The Applicant seeks a super-priority charge (the “Administration Charge”) on the 

Property (as defined in the proposed form of the Initial Order) in the maximum amount of $200,000 

to secure the fees and disbursements incurred in connection with services rendered to Medifocus 

both before and after the commencement of the CCAA proceedings by counsel to Medifocus, the 

Proposed Monitor, and counsel to the Proposed Monitor.  

84. It is contemplated that each of the aforementioned parties: (i) will have extensive 

involvement during the CCAA proceedings; (ii) have contributed and will continue to contribute 

to the restructuring of the Applicant; and (iii) will ensure there is no unnecessary duplication of 

roles among the parties. 

85. I am advised by the Applicant’s counsel, Caitlin Fell of WFK, that the Proposed Monitor 

believes that the proposed quantum of the Administration Charge is reasonable and appropriate in 

light of the Applicant’s CCAA proceedings, the services provided, and the services to be provided 

by the beneficiaries of the Administration Charge. 

D. DIP Lender’s Charge 

86. As mentioned above, the Applicant requires interim financing to sustain its operations 

through its restructuring. 
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87. Medifocus’ access to advances under the DIP Term Sheet is conditional upon Court 

approval of a priority charge against all of the Applicant’s assets (the “DIP Lenders’ Charge”) in 

the maximum amount of $700,000. 

88. I verily believe that the amount of the proposed DIP Facility and the DIP Lenders’ Charge 

are reasonable and necessary for the stay period and is supported by the CCAA Cash Flow Forecast 

prepared with the assistance of the Proposed Monitor. 

E. Approval of the Sale Process and Stalking Horse Bid 

89. The proposed Sale Process is a key component of the Applicant’s restructuring strategy. 

90. The Sale Process, with the Stalking Horse Bid, is designed to maximize realization to the 

benefit the Applicant’s stakeholders and creditors as a whole. To the broader market, the Stalking 

Horse Bid signals value in the assets and Business and encourages further and higher bids that 

would enhance recovery for the benefit of the stakeholders and creditors of the Applicant.  

91. I believe that the Stalking Horse Bid, in its current form, provides a going-concern solution 

for the Applicant’s creditors and provides value over and above that which the creditors and 

stakeholders would receive in a liquidation. 

F. Proposed Ranking of Court-Ordered Charges 

92. To summarize, the proposed ranking of the requested charges (collectively, the “Super-

Priority Charges”) are as follows: 

(a) First, the Administration Charge in the maximum amount of $200,000; and 

(b) Second, the DIP Lender’s Charge in the maximum amount of $700,000. 
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93. Notice of these proceedings have been given to all secured creditors.   

VII. CONCLUSION 

94. Medifocus is not able to meet its liabilities as they generally become due. Additionally, the 

aggregate of Medifocus’ property is not, at a fair valuation, sufficient to enable payment of all of 

its obligations, due and accruing due. 

95. Allowing Medifocus to convert the NOI proceedings to a CCAA proceeding will give the 

Applicant additional time necessary and flexibility to conduct the Sale Process and thereby 

maximize value for its stakeholders and creditors. 

96. The relief requested in the proposed Initial Order is limited to relief that is reasonably 

necessary for the continued operations of Medifocus in the ordinary course of business during the 

stay period.  

97. I make this Affidavit in support of the Applicant’s motion for the relief set out in the Initial 

Order and no other or improper purpose. 

 

SWORN before me by video conference from 
the City of Toronto, in the Province of Ontario 
to the City of Hong Kong on this  day of 
September, 2021: 
 
 
 
_____________________________________ 
A Commissioner for Taking Affidavits 
 

 
 
 
 
 
 
 
__________________________________ 

RAYMOND TONG 
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Court File No. 31-2764805 IN THE MATTER OF THE NOTICE OF INTENTION TO 
MAKE A PROPOSAL OF MEDIFOCUS INC. OF THE CITY 
OF TORONTO IN THE PROVINCE OF ONTARIO  

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceedings commenced at Toronto 

AFFIDAVIT OF RAYMOND TONG 

WEISZ FELL KOUR LLP 
Royal Bank Plaza, South Tower 
200 Bay Street 
Suite 2305, P.O. Box 120 
Toronto, ON  M5J 2J3 

Caitlin Fell (LSO No. 60091H) 
Email: cfell@wfklaw.ca 
Tel:  416.613.8282 
Pat Corney (LSO No. 65462N) 
Email: pcorney@wfklaw.ca 
Tel: 416.613.8287 
Shaun Parsons (LSO No. 81240A) 
Email: sparsons@wfklaw.ca 
Tel: 416.613.8284 

Fax:  416.613.8290 

Lawyers for Medifocus Inc. 

035



 

 

 

THIS IS EXHIBIT “A” REFERRED TO IN THE  
AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME,  

THIS 28TH DAY OF SEPTEMBER 2021 

 

 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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District of Ontario

Division No. 09 - Toronto

Court No. 31-2764805

Estate No. 31-2764805

In the Matter of the Notice of Intention to make a proposal of:

MEDIFOCUS INC.

Insolvent Person

MSI SPERGEL INC

Licensed Insolvency Trustee

Date of the Notice of Intention: September 08, 2021

CERTIFICATE OF FILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL
Subsection 50.4 (1)

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed insolvent person 
filed a Notice of Intention to Make a Proposal under subsection 50.4 (1) of the Bankruptcy and Insolvency Act;

Pursuant to subsection 69. (1) of the Act, all proceedings against the aforenamed insolvent person are stayed as of the date of 
filing of the Notice of Intention.

Date: September 08, 2021, 13:17

E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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THIS IS EXHIBIT “B” REFERRED TO IN THE  
AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME,  

THIS 28TH DAY OF SEPTEMBER 2021 

 

 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 1

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name Incorporation Date

2070582 MEDIFOCUS INC. 2005/04/25

Jurisdiction

ONTARIO

Corporation Type Corporation Status Former Jurisdiction

ONTARIO BUSINESS CORP. ACTIVE NOT APPLICABLE

Registered Office Address Date Amalgamated Amalgamation Ind.

MIRSAD JAKUBOVIC NOT APPLICABLE NOT APPLICABLE

1090 DON MILLSRD

New Amal. Number Notice Date

Suite # 404

TORONTO NOT APPLICABLE NOT APPLICABLE

ONTARIO

CANADA M3C 3R6 Letter Date

Mailing Address NOT APPLICABLE

MIRSAD JAKUBOVIC Revival Date Continuation Date

1090 DON MILLSRD

NOT APPLICABLE NOT APPLICABLE

Suite # 404

TORONTO Transferred Out Date Cancel/Inactive Date

ONTARIO

CANADA M3C 3R6 NOT APPLICABLE NOT APPLICABLE

EP Licence Eff.Date EP Licence Term.Date

NOT APPLICABLE NOT APPLICABLE

Number of Directors Date Commenced Date Ceased
Minimum Maximum in Ontario in Ontario

00003 00010 NOT APPLICABLE NOT APPLICABLE
Activity Classification

NOT AVAILABLE
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Corporate Name History Effective Date

MEDIFOCUS INC. 2005/04/25

Current Business Name(s) Exist: NO

Expired Business Name(s) Exist: NO

Administrator:
Name (Individual / Corporation) Address

(JOSEPH) SHUEN
CHUEN 130 KING STREET WEST
CHAN THE EXCHANGE TOWER, P.O. BOX 427

Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2010/01/29 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR Y
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Administrator:
Name (Individual / Corporation) Address

DR. AUGUSTINE
130 KING STREET WEST

CHEUNG THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2008/11/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR N

Administrator:
Name (Individual / Corporation) Address

DR. AUGUSTINE
130 KING STREET WEST

CHEUNG THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2008/11/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER PRESIDENT N
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Administrator:
Name (Individual / Corporation) Address

DR. AUGUSTINE
130 KING STREET WEST

CHEUNG THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2008/11/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER CHIEF EXECUTIVE OFFICER

Administrator:
Name (Individual / Corporation) Address

DR. AUGUSTINE
P.Y. 130 KING STREET WEST
CHOW THE EXCHANGE TOWER, P.O. BOX 427

Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2010/08/30 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR N
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Administrator:
Name (Individual / Corporation) Address

MIRSAD
61 BRIAN DRIVE

JAKUBOVIC

TORONTO
ONTARIO
CANADA M2J 3Y1

Date Began First Director

2008/11/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER CHIEF FINANCIAL OFFICER Y

Administrator:
Name (Individual / Corporation) Address

MIRSAD
61 BRIAN DRIVE

JAKUBOVIC

TORONTO
ONTARIO
CANADA M2J 3Y1

Date Began First Director

2014/01/06 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR Y
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 6

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Administrator:
Name (Individual / Corporation) Address

JOHN
130 KING STREET WEST

MON THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2008/11/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER CHIEF OPERATING OFFICER

Administrator:
Name (Individual / Corporation) Address

GRANT
130 KING STREET WEST

WALSH THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2009/03/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR Y
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 7

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Administrator:
Name (Individual / Corporation) Address

GRANT
130 KING STREET WEST

WALSH THE EXCHANGE TOWER, P.O. BOX 427
Suite # 1800
TORONTO
ONTARIO
CANADA M5X 1E3

Date Began First Director

2009/03/25 NOT APPLICABLE

Designation Officer Type Resident Canadian

OFFICER CHAIRMAN

Administrator:
Name (Individual / Corporation) Address

TAK CHEUNG
12 MAY ROAD

YAM 39B CLOVELLY COURT

HONG KONG

CHINA

Date Began First Director

2012/11/28 NOT APPLICABLE

Designation Officer Type Resident Canadian

DIRECTOR N
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Request ID: 026754046 Province of Ontario Date Report Produced: 2021/09/27

Transaction ID: 80700238 Ministry of Government Services Time Report Produced: 17:12:22

Category ID: UN/E Page: 8

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2070582 MEDIFOCUS INC.

Last Document Recorded

Act/Code Description Form Date

CIA ANNUAL RETURN 2009 1C 2017/03/21 (ELECTRONIC FILING)

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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Patent Register

Product name : Prolieve Thermodilatation System ("Prolieve")

Date of FDA (USA) approval 19-Feb-2014

No. Name of authority Descriptions Patent no. Granted Date Filed Date Expiry Date Application no.

MEDI.0105 United States Patent and 
Trademark Office

Induction Heating for Delivery of 
Thermal Therapy 6,895,282 17-May-2005 4-Oct-2002 9-Jan-2023 10/264,969

MEDI.0105C1 United States Patent and 
Trademark Office

Medical Treatment Using Pulsed 
Energy 8,140,169 20-Mar-2012 5-Apr-2005 9-Jan-2023 11/100,138

MEDI.0100 United States Patent and 
Trademark Office

Induction Heating for the Delivery of 
Thermal Therapy 8,412,346 2-Apr-2013 14-Feb-2012 4/10/2022 13/396,131

MEDI.0102 United States Patent and 
Trademark Office

Adjustable Profit Probe 8,123,705 28-Feb-2012 6-Oct-2005

29/7/2028
Subject to any disclaimer, the term of this patent is 
extended or adjusted under 35 U.S.C. 154(b) by 976 
days.  (i.e. 6 Oct-25 + 976 days)

11/246,936

MEDI.0102C1 United States Patent and 
Trademark Office

Thermal Monitoring 8,414,501 9-Apr-2013 23-Dec-2008 13-Feb-2029 12/342,959 
Pat.No.8,414,501

MEDI.0102C2 United States Patent and 
Trademark Office

Thermal Monitoring 8,409,110 2-Apr-2013 26-Sep-2008 30-Aug-2029 12/238,589     
Pat.No.8,409,110

United States Patent and 
Trademark Office

Device and Method for Treatment of 
Tissue Adjacent a Bodily Conduit by 
Thermocompression

6,958,075 25-Oct-2005 18-Sep-2001 09/054,194

European Patent Office 07-00412EP1 / Europe
07-00412DE1 /Germany
07-00412FR1 /France
07-00412GB1 /UK
07-00412IT1 /Italy

Japan Patent Office 07-00412JP1 /Japan 4292259 8-Jul-2009 4292259
Canadian Intellectual 
Property Office 07-00412CA1 /Canada 2460907 19-Nov-2013 2460907

MEDI.0103C1 United States Patent and 
Trademark Office

Device and Method for Treatment of 
Tissue Adjacent a Bodily Conduit by 
Thermocompression

7,811,313 12-Oct-2010 30-Jun-2004 19-Oct-2022 10/879,288

MEDI.0103C2 United States Patent and 
Trademark Office

Device and Method for Treatment of 
Tissue Adjacent a Bodily Conduit by 
Thermocompression

8,221,413 17-Jul-2012 3-Aug-2010 18-Sep-2021 12/849,458

United States Patent and 
Trademark Office

System and Method Heating the 
Prostate Gland to Treat and Prevent 
the Growth And Spread of Prostate 
Tumors

09/597,234 
Pat.No.6,477,426

5-Nov-2002 20-Jun-2000 19-Sep-2020 09/597,234 
Pat.No.6,477,426

Canadian Intellectual 
Property Office 07-00411CA1/ Canada 2408627 4-Sep-2012 2408627

07-00411EP1/ Europe
07-00411ES1/ Spain
07-00411DE1/ Germany
07-00411FR1/ France
07-00411GB1/ UK
07-00411IE1/ Ireland
07-00411IT1/ Italy

Japan Patent Office 07-00411JP1/ Japan 4503229 15-Jan-2004 4503229
Mexico 07-00411MX1/ Mexico 227252 14-Apr-2005 227252

United States Patent and 
Trademark Office

System and Method Heating the 
Prostate Gland to Treat and Prevent 
the Growth And Spread of Prostate 
Tumors

10/247,747 
Pat.No.6,788,977

7-Sep-2004 20-Sep-2002 12-Jul-2020 10/247,747 
Pat.No.6,788,977

Canadian Intellectual 
Property Office 07-00411CA2/ Canada 2498166 2-Jun-2015 2498166

European Patent Office 07-004411EP2/ Europe Ep1555955 27-Jul-2005 Ep1555955
Japan Patent Office 07-004411JP2/ Japan 4559860 27-Jul-2005 4559860

United States Patent and 
Trademark Office

Method and Apparatus for 
Treatment of Tissue Adjacent A 
body Conduit With A Gene Coated 
Compression Ballon

10/436,500 
Pat.No.7,837,720

23-Nov-2010 13-May-2003 19-Oct-2022 10/436,500 
Pat.No.7,837,720

Canadian Intellectual 
Property Office

Method and Apparatus for 
Treatment of Tissue Adjacent A 
body Conduit With A Gene Coated 
Compression Ballon

254901 27-Jan-2005 254901

07-00411EP3/ Europe EP1622531B1 EP1622531B1
07-00411DE3/ Germany 602004019907.9 602004019907.9 
07-00411FR3/ France
07-0041GBE3/ UK
07-00411IE3/ Ireland
07-00411IT3/ Italy

Japan Patent Office 07-00411JP3/ Japan 4568283 21-Dec-2006 4568283
United States Patent and 
Trademark Office

Catheter 12/902,636 
Pat.No.8,221,414

17-Jul-2012 12-Oct-2010 20-Jun-2020 12/902,636 
Pat.No.8,221,414

07-00411EP1A/ Europe
07-00411DE1A/ Germany
07-00411FR1A/ France
07-00411GB1A/ UK
07-00411IE1A/ Ireland
07-00411IT1A/ Italy

MEDI.0109 United States Patent and 
Trademark Office

Method and Apparatus Treating 
Tissue Adjacent a Bodily Conduit 
with Thermocompression and Drugs

10/504,302 
Pat.No.7,833,220

16-Nov-2010 19-Feb-2003 19-Oct-2022 10/504,302 
Pat.No.7,833,220

18-Sep-2021

MEDI.0103

11-May-2004

13-Sep-2002

20-Jun-2001

16-Sep-2003

2-Nov-2006EP1435868B1

19-Mar-2003European Patent Office EP1292362

20-Jun-200129-Dec-2010European Patent Office EP1647305B1
MEDI.0107C1

MEDI.0106

EP1435868B1

EP1292362

EP1622531B1

EP1647305B1

MEDI.0106C1

MEDI.0107

European Patent Office 8-Feb-2006
EP1622531B1
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IP Type Type Code Country IP Number Renewal Date Case Status CPA Account Number Lapse Date Current Annuity Division Code Division Name Customer Reference Case Code File Number Grant Date Grant Number Proprietor Customer Agent Name Expiry Date First Priority Date First Priority Number PCT Filing Date PCT Filing Number Parent Application Date Parent Application Number Application Date Application Number Publication Date Publication Number Date Added
PATENT AP EPO ‐ European Patent Office 06815516.7 Granted 2511202 0 METHOD FOR THE PRE‐CONDITIONING/FIX 275444 07‐00414EP03 05‐Sep‐2018 2079380 BOSTON SCIENTIFIC CORPORATION 27‐Sep‐2026 22‐Mar‐2006 27‐Sep‐2006 PCT/US06/037569 27‐Sep‐2006 06815516.7 22‐Jul‐2009 2079380 30‐Apr‐2012
PATENT PT China 01811529.2 Fees not yet due 2511202 0 SYSTEM & METHOD FOR HEATING THE 271908 07‐00411CN01 BOSTON SCIENTIFIC CORPORATION 20‐Jun‐2021 20‐Jun‐2001 01811529.2 20‐Jun‐2005
PATENT UL United States of America 12/335073 Fees not yet due 2511202 0 MEDICAL TREATMENT USING PULSED 275442 07‐00477US02 BOSTON SCIENTIFIC SCIMED INC 15‐Dec‐2008 12/335073 07‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US06/037569 No fees due 2511202 0 METHOD FOR THE PRE‐CONDITIONING 272213 07‐00414WO03 BOSTON SCIENTIFIC CORPORATION 27‐Sep‐2026 27‐Sep‐2006 PCT/US06/037569 07‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US06/010505 No fees due 2511202 0 APPARATUS AND METHOD FOR THE 271975 07‐00414WO01 BOSTON SCIENTIFIC CORPORATION 22‐Mar‐2026 22‐Mar‐2006 PCT/US06/010505 07‐Mar‐2013
PATENT UE United States of America 8476242 02‐Jan‐2021 Awaiting instruction 2511202 02‐Jul‐2021 2 METHOD FOR THE PRE‐CONDITIONING 271976 07‐00414US03 02‐Jul‐2013 8476242 BOSTON SCIENTIFIC CORPORATION 17‐Nov‐2025 17‐Nov‐2005 11/280199 27‐Sep‐2006 11/527688 07‐Mar‐2013
PATENT UE United States of America 8765116 01‐Jan‐2022 None 2511202 2 APPARATUS AND METHOD FOR 271974 07‐00414US02 01‐Jul‐2014 8765116 BOSTON SCIENTIFIC CORPORATION 17‐Nov‐2025 17‐Nov‐2005 11/280199 07‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US03/04512 No fees due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271963 07‐00413WO01 BOSTON SCIENTIFIC CORPORATION 19‐Feb‐2023 19‐Feb‐2003 PCT/US03/04512 07‐Mar‐2013
PATENT WG United States of America 8374702 12‐Aug‐2020 Abandoned 2511202 2 DRUG DELIVERY 306924 07‐00413US04 12‐Feb‐2013 8374702 BOSTON SCIENTIFIC CORPORATION 13‐Sep‐2022 13‐Sep‐2002 PCT/US02/029048 13‐May‐2005 10/504302 14‐Jun‐2012 13/523336 07‐Mar‐2013
PATENT PT Mexico PA/A/04/007897 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271971 07‐00413MX01 BOSTON SCIENTIFIC CORPORATION 19‐Feb‐2003 PA/A/04/007897 07‐Mar‐2013
PATENT PT India 01164/KOLNP/04 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271969 07‐00413IN01 BOSTON SCIENTIFIC CORPORATION 19‐Feb‐2023 19‐Feb‐2003 01164/KOLNP/04 07‐Mar‐2013
PATENT PT China 03804947.3 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271967 07‐00413CN01 BOSTON SCIENTIFIC CORPORATION 19‐Feb‐2023 19‐Feb‐2003 03804947.3 05‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US02/29048 No fees due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271933 07‐00412WO01 BOSTON SCIENTIFIC CORPORATION 13‐Sep‐2022 13‐Sep‐2002 PCT/US02/29048 05‐Mar‐2013
PATENT UL United States of America 13/523096 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 306922 07‐00412US04 BOSTON SCIENTIFIC CORPORATION 18‐Sep‐2001 09/954194 14‐Jun‐2012 13/523096 05‐Mar‐2013
PATENT PT Mexico PA/A/04/002564 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271952 07‐00412MX01 BOSTON SCIENTIFIC CORPORATION 13‐Sep‐2002 PA/A/04/002564 05‐Mar‐2013
PATENT PT India 00378/KOLNP/04 Fees not yet due 2511202 0 DEVICE AND METHOD FOR TREATMENT OF 271951 07‐00412IN01 BOSTON SCIENTIFIC CORPORATION 13‐Sep‐2022 13‐Sep‐2002 00378/KOLNP/04 05‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US04/014768 No fees due 2511202 0 METHOD AND APPARATUS FOR TREATMENT 271954 07‐00411WO03 BOSTON SCIENTIFIC CORPORATION 11‐May‐2024 11‐May‐2004 PCT/US04/014768 05‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US03/28898 No fees due 2511202 0 METHOD FOR ADMINISTRATING 271923 07‐00411WO02 BOSTON SCIENTIFIC CORPORATION 16‐Sep‐2023 16‐Sep‐2003 PCT/US03/28898 05‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US01/19689 No fees due 2511202 0 SYSTEM AND METHOD FOR HEATING THE 271906 07‐00411WO01 BOSTON SCIENTIFIC CORPORATION 20‐Jun‐2021 20‐Jun‐2001 PCT/US01/19689 05‐Mar‐2013
PATENT UL United States of America 13/523302 Fees not yet due 2511202 0 CATHETER 306921 07‐00411US05 BOSTON SCIENTIFIC CORPORATION 20‐Jun‐2000 09/597234 14‐Jun‐2012 13/523302 05‐Mar‐2013
PATENT PT Mexico PA/A/05/012161 Fees not yet due 2511202 0 METHOD AND APPARATUS FOR TREATMENT 271959 07‐00411MX03 BOSTON SCIENTIFIC CORPORATION 11‐May‐2004 PA/A/05/012161 05‐Mar‐2013
PATENT PT Mexico PA/A/05/003015 Fees not yet due 2511202 0 METHOD FOR ADMINISTRATING 271928 07‐00411MX02 BOSTON SCIENTIFIC CORPORATION 16‐Sep‐2003 PA/A/05/003015 05‐Mar‐2013
PATENT PT India 02482/KOLNP/05 Fees not yet due 2511202 0 METHOD AND APPARATUS FOR TREATMENT 271957 07‐00411IN03 BOSTON SCIENTIFIC CORPORATION 12‐May‐2025 12‐May‐2005 02482/KOLNP/05 05‐Mar‐2013
PATENT PT China 200480013080.9 Fees not yet due 2511202 0 METHOD & APPARATUS FOR TREATMENT 271960 07‐00411CN03 BOSTON SCIENTIFIC CORPORATION 11‐May‐2024 11‐May‐2004 200480013080.9 04‐Mar‐2013
PATENT PT China 03822401.1 Fees not yet due 2511202 0 METHOD FOR ADMINISTRATING 271926 07‐00411CN02 BOSTON SCIENTIFIC CORPORATION 16‐Sep‐2023 16‐Sep‐2003 03822401.1 04‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US08/077772 No fees due 2511202 0 THERMAL MONITORING 274705 06‐01351WO01 BOSTON SCIENTIFIC SCIMED INC 26‐Sep‐2028 26‐Sep‐2008 PCT/US08/077772 04‐Mar‐2013
PATENT AP WIPO (PT) ‐ World Intellectual Property Organization PCT/US06/030100 No fees due 2511202 0 ADJUSTABLE PROFILE PROBE 267978 05‐00097WO01 BOSTON SCIENTIFIC SCIMED INC 31‐Jul‐2026 31‐Jul‐2006 PCT/US06/030100 04‐Mar‐2013
PATENT UE United States of America 8123705 28‐Aug‐2023 None 2511202 3 ADJUSTABLE PROFILE PROBE 261334 05‐00097US01 28‐Feb‐2012 8123705 BOSTON SCIENTIFIC SCIMED INC 06‐Oct‐2025 06‐Oct‐2005 11/246936 04‐Mar‐2013
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AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME,  
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THIS IS EXHIBIT “E” REFERRED TO IN THE  
AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME, 

THIS 28TH DAY OF SEPTEMBER 2021 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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MASSACHUSETTS INSTITUTE OF TECHNOLOGY

and

CHEUNG LABORATORIES, INC.

PATENT LICENSE AGREEMENT

M.I.T.'S OFFER TO CHEUNG LABORATORIES, INC. TO

ENTER INTO THIS LICENSE AGREEMENT SHALL EXTEND UNTIL

NO LATER THAN OCTOBER 31. 1997.

(EXCLUSIVE)

t-

1
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MASSACHUSETTS INSTITUTE OF TECHNOLOGY

and

CHEUNG LABORATORIES, INC. V

PATENT LICENSE AGREEMENT

This Agreement is made and entered into this day of Oo-k)b£K ? 1997, (the
"EFFECTIVE DATE") by and between MASSACHUSETTS INSTITUTE OF TECHNOLOGY, a

corporation duly organized and existing under the laws of the Commonwealth of Massachusetts

and having its principal office at 77 Massachusetts Avenue, Cambridge, Massachusetts 02139,

U.S.A. (hereinafter referred to as "M.I.T."), and CHEUNG LABORATORIES, INC., a

corporation duly organized under the laws of Maryland and having its principal office at 10220-1

Old Columbia Road, Columbia, MD 21046-1705 (hereinafter referred to as "LICENSEE"), and

cancels, supersedes and replaces a previous Agreement by and between M.I.T. and LICENSEE

for M.I.T. Case No.'s 5493L, 5672L, and 6512L dated June 12, 1996.

WITNESSETH

WHEREAS, M.I.T. is the owner of certain PATENT RIGHTS (as later defined herein)

relating to M.I.T. Case No. 5493L, U.S. Patent No. 5,251,645, "Adaptive Hyperthermia

System," by Alan J. Fenn; M.I.T. Case No. 5672L, "Non-Invasive Monopole Hyperthermia

Array for Brain Tumor Heating," by Alan J. Fenn; M.I.T. Case No. 6512L, U.S. Patent No.

5,540,737, "Minimally Invasive Monopole Phased Array Hyperthermia Applicators for Treating

Carcinoma," by Alan J. Fenn; and M.I.T. Case No. 7615L, "Adaptive Nulling And Focusing

Hyperthermia Phased Arrays For Activating Thermosensitive Liposomes For Targeted Deliveiy Of

Drugs To Deep Human Tissues," by Alan J. Fenn and has the right to grant licenses under said

PATENT RIGHTS (as later defined herein), subject only to a royalty-free, nonexclusive license

heretofore granted to the United States Government;

WHEREAS, M.I.T. desires to have the PATENT RIGHTS developed and commercialized

to benefit the public and is willing to grant a license thereunder;

WHEREAS, M.I.T. is the owner of certain rights, title and interest in the PROGRAM (as

later defined herein) relating to M.I.T. Case No. 7299LS, "NULLGSC," by Alan J. Fenn and

M.I.T. Case No. 7298LS, "FOCUSGSC," by Alan J. Fenn subject only to the royalty-free,

nonexclusive license rights of the United States Government pursuant to 48 CFR 52.227-14

(Civilian Agencies) and DFARS 252.227-7013 (Defense Agencies), and has the right to grant

licenses thereunder;

WHEREAS, M.I.T. desires to have the PROGRAM developed and commercialized to
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benefit the public and is willing to grant a license thereunder;

WHEREAS, M.I.T. and LICENSEE had entered into a License Agreement for M.I.T.

Case No.'s 5493L, 5672L, 6512L, 7298LS and 7299LS dated June 12, 1996, and now wish to
%

terminate that Agreement and replace it with this Agreement; and

WHEREAS, LICENSEE has represented to M.I.T., to induce M.I.T. to enter into this

Agreement, that LICENSEE is experienced in the development, production, manufacture,

marketing and sale of products similar to the LICENSED PRODUCT(s) (as later defined herein)

and/or the use of the LICENSED PROCESS(es) (as later defined herein) and that it shall commit

itself to a thorough, vigorous and diligent program of exploiting the PATENT RIGHTS, and to a

thorough, vigorous and diligent program of exploiting the PROGRAM, so that public utilization

shall result therefrom, all in the manner provided herein; and

WHEREAS, LICENSEE desires to obtain a license under the PATENT RIGHTS and also

desires to obtain a license to the PROGRAM, upon the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual terms, conditions

and covenants contained herein, the parties hereto agree as follows:

1 - DEFINITIONS

For the purposes of this Agreement, the following words and phrases shall have the

following meanings:

1.1 "ADAPTATIONS" shall mean the PROGRAM as it may be adapted by LICENSEE

for hardware other than the original M.I.T. Cray computer.

1.2 "COPYRIGHT" shall mean M.I.T. 's copyrights in the PROGRAM.

"DERIVATIVE WORKS" shall mean a program that uses the M.I.T.

COPYRIGHTED PROGRAM and/or and ADAPTATION, but which has enhanced and new

1.3

features or fewer features. LICENSEE shall be entitled to establish all proprietary rights for itself

in the intellectual property represented by LICENSEE-created enhancements and new features,

whether in the nature of trade secrets, copyrights or patent rights or other rights. M.I.T. shall be

entitled to establish all proprietary rights for itself in the intellectual property represented by

M.I.T.-created enhancements and new features, whether in the nature of copyrights or patent rights

or other rights.

1.4 "END USER" shall mean a customer licensed or otherwise authorized by LICENSEE

to use a single copy of the PROGRAM for internal purposes only and not for further distribution.

1.5 On the EFFECTIVE DATE, "EXCLUSIVE FIELDS OF USE" shall mean FIELD OF

USE ONE, FIELD OF USE TWO, and FIELD OF USE THREE. This definition may be

modified according to paragraphs 3.6, 3.7 and 3.8.

1.6 "FIELD OF USE ONE" shall mean Breast Hyperthermia.
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1.7 "FIELD OF USE TWO" shall mean Prostate Hyperthermia.

1.8 "FIELD OF USE THREE" shall mean all other medical applications.

1.9 "INTELLECTUAL PROPERTY RIGHTS" shall mean all of the PATENT RIGHTS

and COPYRIGHT.
v-

1.10 "LICENSED PROCESS" shall mean any process which is covered in whole or in

part by an issued, unexpired claim or a pending claim contained in the PATENT RIGHTS, or by

the COPYRIGHT.

1.11 "LICENSED PRODUCT" shall mean LICENSEE'S hyperthermia machine or part

thereof, and accessories, including, but not limited to disposable accessories such as temperature

probes and needles, which:

is covered in whole or in part by an issued, unexpired claim or a pending claim
contained in the PATENT RIGHTS in the country in which any such

(a)

LICENSED PRODUCT or part thereof is made, used or sold; or

(b) is manufactured by using a process or is employed to practice a process which
is covered in whole or in part by an issued, unexpired claim or a pending claim
contained in the PATENT RIGHTS in the country in which any LICENSED

PROCESS is used or in which such product or part thereof is used or sold.

(c) is covered in whole or in part by the COPYRIGHT.

"LICENSED SERVICE" shall mean any fee-bearing service performed by1.12

LICENSEE or any SUBLICENSEE or any MEDICAL SERVICE PROVIDER which uses a

LICENSED PRODUCT or practices a LICENSED PROCESS.

1.13 "LICENSEE" shall mean Cheung Laboratories, Inc., and shall include a related

company of Cheung Laboratories, Inc., the voting stock of which is directly or indirectly at least

fifty percent (50%) owned or controlled by Cheung Laboratories, Inc.

1 . 14 "MEDICAL SERVICE PROVIDER" shall mean a customer or user of a LICENSED

PRODUCT, at a clinical site, licensed or otherwise authorized to practice a LICENSED PROCESS

and/or perform a LICENSED SERVICE by LICENSEE, which customer or user has explicitly not

been granted rights by LICENSEE to make, sell, or lease LICENSED PRODUCTS. ^

1.15 "MILESTONE PAYMENT" shall mean a payment to LICENSEE from any third

party due upon achievement of an agreed upon technical, regulatory, or business milestone related

to LICENSED PRODUCTS, LICENSED PROCESSES, or LICENSED SERVICES. Illustrative

examples of such milestones include, but are not limited to, achieving a technical result, obtaining

FDA approval, and meeting sales targets.

MILESTONE PAYMENTS shall not include (i) any payments to LICENSEE which are

subject to royalties under paragraphs 4.1 (h), (i) or (j), (ii) any advances to LICENSEE pursuant to

bank loans or other bona fide credit arrangements, and (iii) any payments to LICENSEE to acquire

LICENSEE'S capital stock at a price not exceeding the fair market value thereof.
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1.16 "NET SALES" shall mean the sum of the following:

a) LICENSEE'S and its SUBLICENSEE'S billings for LICENSED PRODUCTS

(including, explicitly, the PROGRAM), LICENSED PROCESSES, and LICENSED SERVICES,

less the sum of the following items, providing that these items are payable by LICENSEE (or by

its SUBLICENSEE) or deductible from LICENSEE'S billings (or from SUBLICENSEE'S

billings) within sixty (60) days of receiving payments from LICENSEE'S (or SUBLICENSEE'S)

customer(s):

discounts allowed in amounts customary in the trade for quantity purchases,
cash payments, prompt payments, wholesalers and distributors;

sales, tariff duties and/or use taxes directly imposed and with reference to
particular sales;

outbound transportation prepaid or allowed;

amounts allowed or credited on returns or refunds; and

allowance for bad debt, not to exceed Five Percent (5%) of NET SALES per

calendar year.

i.

ii.

in.

IV.

v.

No other deductions shall be made for commissions paid to individual whether they be with

independent sales agencies or regularly employed by LICENSEE and on its payroll, or for the cost

of collections. LICENSED PRODUCTS, LICENSED PROCESSES, or LICENSED SERVICES

shall be considered "sold" ninety (90) days after billing or invoicing, or upon receipt of payment,

whichever comes first, provided, however, that LICENSED PRODUCTS are actually shipped to

customers; plus

b) LICENSEE'S gross receipts from MEDICAL SERVICE PROVIDERS, other than

receipts counted in paragraph 1.16 (a) above.

1.17 "OTHER REVENUE" shall mean LICENSEE'S gross revenues from the sale of its

own services for consulting, research and development, and training, in connection with:

the sublicensing of the INTELLECTUAL PROPERTY RIGHTS; and/ora.

the use or sale, lease or other transfer of LICENSED PRODUCTS, LICENSED

PROCESSES and LICENSED SERVICES.
b.

1.18 "PATENT RIGHTS" shall mean all of the following M.I.T. intellectual property:

the United States patents listed in Appendix A;

the United States patent applications listed in Appendix A, and divisional,

continuations and claims of continuation-in-part applications which shall be

directed to subject matter specifically described in such patent applications, and

the resulting patents;

any patents resulting from reissues or reexaminations of the United States

patents described in a. and b. above;

a.

b.

c.
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the Foreign patents listed in Appendix A;

the Foreign patent applications listed in Appendix A, and divisional,
continuations and claims of continuation-in-part applications which shall be

directed to subject matter specifically described in such Foreign patent
applications, and the resulting patents;

Foreign patent applications filed after the EFFECTIVE DATE in the countries
listed in Appendix B and divisional, continuations and claims of continuation-

in-part applications which shall be directed to subject matter specifically

described in such patent applications, and the resulting patents; and

any Foreign patents, resulting from equivalent Foreign procedures to United

States reissues and reexaminations, of the Foreign patents described in d., e.

and f. above.

d.

e.

s-

f.

g-

"PROGRAM" shall mean the computer program(s), "NULLGSC" and1.19

"FOCUSGSC" and related documentation, if any described in Appendix C (hereinafter the "M.I.T.

COPYRIGHTED PROGRAM"), and shall also include ADAPTATIONS, DERIVATIVE WORKS

and TRANSLATIONS. PROGRAM may be protected by both PATENT RIGHTS and

COPYRIGHTS.

1.20 "SUBLICENSEE" shall mean an entity which has the right to i) make or have made

and sell LICENSED PRODUCTS or ii) make or have made and lease LICENSED PRODUCTS.

1.21 "TRANSLATION" shall mean a translation of the PROGRAM into another language.

2 - GRANT

2.1 M.I.T. hereby grants to LICENSEE the right and license for FIELD OF USE ONE,

FIELD OF USE TWO, and FIELD OF USE THREE to practice under the PATENT RIGHTS and,

to the extent not prohibited by other patents, to make, have made, use, lease, sell and import

LICENSED PRODUCTS and to practice the LICENSED PROCESSES, and to perform

LICENSED SERVICES until the expiration of the last to expire of the PATENT RIGHTS, unless

this Agreement shall be sooner terminated according to the terms hereof.

2.2 M.I.T. hereby grants to LICENSEE the following rights and licenses for FIELD OF

USE ONE, FIELD OF USE TWO, and FIELD OF USE THREE to the end of the term for which

the COPYRIGHT shall be granted, unless this Agreement shall be sooner terminated:

to use and reproduce the PROGRAM;a.

b . to create DERIVATIVE WORKS; and

to lease, transfer and sublicense the PROGRAM to END-USERS through the

normal channels of distribution; and

2.3 In order to establish a period of exclusivity for LICENSEE, M.I.T. hereby agrees that

it shall not grant any other license to the PATENT RIGHTS for the EXCLUSIVE FIELDS OF

c.
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USE, and also that it shall not grant any other license to the COPYRIGHT for the EXCLUSIVE

FIELDS OF USE, subject only to Paragraphs 2.5 and 2.6 and to the royalty-free, nonexclusive

license rights of the United States Government pursuant to 48 CFR 52.227-14 (Civilian Agencies)

and DFARS 252.227-7013 (Defense Agencies) during the period of time commencing with the

EFFECTIVE DATE and terminating with the first to occur of:

the expiration of ten (10) years after the first commercial sale of a LICENSED
PRODUCT or first commercial use of a LICENSED PROCESS or the first
commercial performance of a LICENSED SERVICE; or

the expiration of twelve (12) years after the EFFECTIVE DATE of this
Agreement.

v.-

(a)

(b)

2.4 At the end of the exclusive period, the license granted hereunder shall become

nonexclusive and shall extend to the end of the term or terms for which any PATENT RIGHTS or

COPYRIGHT are granted, unless sooner terminated as hereinafter provided. The period of

exclusivity may be extended with the written consent of M.I.T., on a field of use basis, which

consent shall not unreasonably be withheld, provided that LICENSEE is a licensee in good

standing, owing no fees, royalties or any other monies to M.I.T., and having met all the diligence

milestones pertaining to the particular field of use in which an extension of the period of exclusivity

is under consideration.

2.5 M.I.T. reserves the right to practice under the PATENT RIGHTS for its own

noncommercial research purposes.

2.6 M.I.T. reserves the right to use the PROGRAM, to use and create DERIVATIVE

WORKS of the PROGRAM and to distribute the PROGRAM and M.I.T. -created DERIVATIVE

WORKS to third parties for noncommercial research purposes.

2.7 LICENSEE agrees that LICENSED PRODUCTS leased or sold in the United States

shall be manufactured substantially in the United States.

2.8 In order to encourage and facilitate the development of LICENSED PRODUCTS,

LICENSED PROCESSES, and LICENSED SERVICES M.I.T. agrees to perform the work

described in the Technology Transfer Agreement attached to this license as ADDENDUM A. e-

2.9 LICENSEE shall have the right to enter into sublicensing agreements for the rights,

privileges and licenses granted hereunder only during the exclusive period of this Agreement, and

with the following restrictions:

Such sublicenses may extend past the expiration date of the exclusive period of
this Agreement, or upon the termination of LICENSEE'S exclusive rights in a
particular field of use, pursuant to paragraphs 3.6, 3.7, and 3.8, but any
exclusivity of such sublicenses shall expire upon the expiration of LICENSEE'S
exclusivity.

a)

Upon any termination of this Agreement, sublicensees' rights shall also

terminate, subject to Paragraph 13.6 hereof.
b)
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c) LICENSEE may not grant sublicenses which permit further sublicensing of the
INTELLECTUAL PROPERTY RIGHTS without the express written
permission of M.I.T.

LICENSEE may not grant the rights to make, lease or sell LICENSED
PRODUCTS to MEDICAL SERVICES PROVIDERS.

d)

2.10 LICENSEE agrees that any sublicenses granted by it shall provide that the obligations

to M.I.T. of Articles 2, 5, 7, 8, 9, 10, 12, 13, and 15 of this Agreement shall be binding upon the

sublicensee as if it were a party to this Agreement. LICENSEE further agrees to attach copies of

these Articles to sublicense agreements.

2.1 1 LICENSEE agrees to forward to M.I.T. a copy of any and all sublicense agreements

promptly upon execution by the parties.

2.12 LICENSEE shall not receive from SUBLICENSEES anything of value in lieu of

cash payments in consideration for any sublicense under this Agreement, without the express prior

written permission of M.I.T.

2.13 The license granted hereunder shall not be construed to confer any rights upon

LICENSEE by implication, estoppel or otherwise as to any technology not specifically set forth in

Appendix A hereof.

3 - DUE DILIGENCE

3.1 LICENSEE shall use its best efforts to bring one or more LICENSED PRODUCTS,

LICENSED PROCESSES, or LICENSED SERVICES to market through a thorough, vigorous

and diligent program for exploitation of the INTELLECTUAL PROPERTY RIGHTS and to

continue active, diligent marketing efforts for one or more LICENSED PRODUCTS, LICENSED

PROCESSES or LICENSED SERVICES throughout the life of this Agreement.

3.2 LICENSEE shall raise a minimum of Five Million Dollars ($5,000,000) toward the

development of LICENSED PRODUCTS, LICENSED PROCESSES or LICENSED SERVICES

according to the following schedule:

One Million Five Hundred Thousand Dollars ($1,500,000) on or before(a)
January 1, 1998.

(b) An additional One Million Five Hundred Thousand Dollars ($1,500,000) on or
before June 30, 1998.

(c) An additional Two Million Dollars ($2,000,000) on or before January 1, 2000.

3.3 (a) In addition, pertaining to FIELD OF USE ONE, LICENSEE shall adhere to the

following milestone:

As soon as possible, but in all events on or before June 30, 1999 LICENSEE
shall apply for FDA approval for commercial sale of a LICENSED PRODUCT
in FIELD OF USE ONE, and/or for FDA approval for the commercial use of a
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LICENSED PROCESS or commercial performance of a LICENSED SERVICE

in FIELD OF USE ONE.

(b) In addition, pertaining to FIELD OF USE TWO, LICENSEE shall adhere to
v.-

the following milestone:

As soon as possible, but in all events on or before June 30, 2001 LICENSEE
shall apply for FDA approval for commercial sale of a LICENSED PRODUCT

in FIELD OF USE TWO, and/or for EDA approval for the commercial use of a
LICENSED PROCESS or commercial performance of a LICENSED SERVICE
in FIELD OF USE TWO.

(c) In addition, pertaining to FIELD OF USE THREE, LICENSEE shall adhere to

the following milestone:

As soon as possible, but in all events on or before June 30, 2002 LICENSEE
shall apply for FDA approval for commercial sale of a LICENSED PRODUCT

in FIELD OF USE THREE, and/or for FDA approval for the commercial use of
a LICENSED PROCESS or commercial performance of a LICENSED

SERVICE in FIELD OF USE THREE.

3.4 LICENSEE shall make sales of LICENSED PRODUCTS in FIELD OF USE ONE

according to the following schedule:

at least 1 unit1998

at least 5 units1999

at least 10 units2000

at least 25 units2001 and each year there after

3.5 Failure to comply with any of paragraphs 3.2 (a), (b) or (c) shall be grounds for

M.I.T. to terminate this license pursuant to paragraph 13.3 hereof.

3.6 Failure to comply with paragraph 3.3 (a) or paragraph 3.4 shall be grounds to remove

FIELD OF USE ONE from the definition of "EXCLUSIVE FIELDS OF USE", thereby

terminating LICENSEE'S exclusive rights to FIELD OF USE ONE. Under these circumstances,

LICENSEE explicitly retains non-exclusive rights to FIELD OF USE ONE.
r-

3.7 Failure to comply with paragraph 3.3 (b) shall be grounds to remove FIELD OF USE

TWO from the definition of "EXCLUSIVE FIELDS OF USE", thereby terminating LICENSEE'S

exclusive rights to FIELD OF USE TWO. Under these circumstances, LICENSEE explicitly

retains non-exclusive rights to FIELD OF USE TWO.

3.8 Failure to comply with paragraph 3.3 (c) shall be grounds to remove FIELD OF USE

THREE from the definition of "EXCLUSIVE FIELDS OF USE", thereby terminating

LICENSEE'S exclusive rights to FIELD OF USE THREE. Under these circumstances,

LICENSEE explicitly retains non-exclusive rights to FIELD OF USE THREE.
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4 - ROYALTIES

4.1 For the rights, privileges and license granted hereunder, LICENSEE shall pay

royalties to M.I.T. in the manner hereinafter provided to the end of the term of the PATENT

RIGHTS or until this Agreement shall be terminated:

License Maintenance Fees of Ten Thousand Dollars ($10,000) per year payable
on January 1, 1998 and on January 1, 1999; provided, however, that Running

Royalties subsequently due on NET SALES for each said year, if any, shall be
creditable against the License Maintenance Fee for said year. License

Maintenance Fees paid in excess of Running Royalties shall not be creditable to

Running Royalties for future years.

License Maintenance Fees of Twenty Five Thousand Dollars ($25,000) per year

payable on January 1, 2000 and on January 1, 2001 provided, however, that
Running Royalties subsequently due on NET SALES for each said year, if any,

shall be creditable against the License Maintenance Fee for said year. License
Maintenance Fees paid in excess of Running Royalties shall not be creditable to

Running Royalties for future years.

License Maintenance Fees of Fifty Thousand Dollars ($50,000) per year

payable on January 1, 2002 and on January 1 of each year' thereafter; provided,

however, License Maintenance Fees may be credited to Running Royalties

subsequently due on NET SALES for each said year, if any. License

Maintenance Fees paid in excess of Running Royalties shall not be creditable to

Running Royalties for future years.

V

(a)

(b)

(c)

(d) ' (i) Running Royalties in an amount equal to five percent (5%) of NET SALES

of the LICENSED PRODUCTS, leased or sold by and/or for LICENSEE

and/or its SUBLICENSEES for LICENSED PRODUCTS which are either

made or leased or sold in a country in which there is a valid, issued claim

of a patent described in either APPENDICES A or B.

(ii) Running Royalties in an amount equal to five percent (5%) of NET SALES

of LICENSED SERVICES performed by and/or for LICENSEE and/or its

SUBLICENSEES and/or authorized MEDICAL SERVICE PROVIDERS,

utilizing LICENSED PRODUCTS which are either made or leased or
sold in a country in which there is a valid, issued claim of a patent described in

either APPENDICES A or B.

(i) Running Royalties in an amount equal to three percent (3%) of NET SALES

of the LICENSED PRODUCTS, leased or sold by and/or for LICENSEE

and/or its SUBLICENSEES for LICENSED PRODUCTS which are neither

(e)

made nor leased nor sold in a country in which there is a valid, issued

claim of a patent described in either APPENDICES A or B, but which utilize the

COPYRIGHT and/or practice or run the PROGRAM, as described in

APPENDIX C.

(ii) Running Royalties in an amount equal to three percent (3%) of NET SALES

of LICENSED SERVICES performed by and/or for LICENSEE and/or its

SUBLICENSEES and/or authorized MEDICAL SERVICE PROVIDERS,

utilizing LICENSED PRODUCTS which are neither made nor leased nor

sold in a country in which there is a valid, issued claim of a patent described in

either APPENDICES A or B, but which utilize the COPYRIGHT and/or
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practice or run the PROGRAM, as described in APPENDIX C.

Running Royalties in an amount equal to ten percent (10%) of NET SALES of(f)
the PROGRAM delivered to END-USERS if the PROGRAM is sold separately
from the LICENSED PRODUCTS. V-

Five Percent (5%) of MILESTONE PAYMENTS received by LICENSEE.(g)

Fifty Percent (50%) of lump sum type payments received by LICENSEE from

its SUBLICENSEES in consideration for a grant by LICENSEE to a

SUBLICENSEE to practice under the INTELLECTUAL PROPERTY

RIGHTS, including, explicitly, the right to make, sell, and lease LICENSED

(h)

PRODUCTS, without a substantial and essentially simultaneous grant by

LICENSEE to the SUBLICENSEE of LICENSEE-owned technology.

Twenty Five Percent (25%) of lump sum type payments received by

LICENSEE from its SUBLICENSEES in consideration for a grant by
(i)

LICENSEE to a SUBLICENSEE to practice under the INTELLECTUAL

PROPERTY RIGHTS, including, explicitly, the right to make, sell, and lease

LICENSED PRODUCTS, with a substantial and essentially simultaneous

grant by LICENSEE to the SUBLICENSEE of LICENSEE-owned technology.

Ten Percent (10%) of lump sum type payments received by LICENSEE fromG)
its MEDICAL SERVICE PROVIDERS in consideration for a fully paid up

license and/or authorization to practice LICENSED PROCESSES and perform

LICENSED SERVICES, with no further reporting required from the

MEDICAL SERVICE PROVIDER to LICENSEE concerning its practice of

LICENSED PROCESSES or performance of LICENSED SERVICES.

If OTHER REVENUE is greater than NET SALES, then Running Royalties in

an amount equal to fifteen percent (15%) of OTHER REVENUE.

If OTHER REVENUE is less than NET SALES, then Running Royalties in an

amount equal to five percent (5%) of OTHER REVENUE.

(k)

(1)

4.2 All payments due hereunder shall be paid in full, without deduction of taxes or other

fees which may be imposed by any government and which shall be paid by LICENSEE.

4.3 No multiple royalties shall be payable because any LICENSED PRODUCT, its

manufacture, use, lease or sale are or shall be covered by more than one PATENT RIGHTS patent

application or COPYRIGHT or PATENT RIGHTS patent licensed under this Agreement.

4.4 No multiple royalties shall be payable because any LICENSED PROCESS of

LICENSED SERVICE, its use, practice, or performance is covered by more than one PATENT

RIGHTS patent application or COPYRIGHT or PATENT RIGHTS patent licensed under this

Agreement.

4.5 Royalty payments shall be paid in United States dollars in Cambridge, Massachusetts,

or at such other place as M.I.T. may reasonably designate consistent with the laws and regulations

controlling in any foreign country. If any currency conversion shall be required in connection with

the payment of royalties hereunder, such conversion shall be made by using the exchange rate
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prevailing at the Chase Manhattan Bank (N.A.) on the last business day of the calendar quarterly

reporting period to which such royalty payments relate.

v5 - REPORTS AND RECORDS

LICENSEE shall keep full, true and accurate books of account containing all

particulars that may be necessary for the purpose of showing the amounts payable to M.I.T.

hereunder. Said books of account shall be kept at LICENSEE'S principal place of business or the

principal place of business of the appropriate division of LICENSEE to which this Agreement

relates. Said books and the supporting data shall be open at all reasonable times for five (5) years

following the end of the calendar year to which they pertain, to the inspection of M.I.T. or its

agents for the purpose of verifying LICENSEE'S royalty statement or compliance in other respects

with this Agreement. Should such inspection lead to the discovery of a greater than Ten Percent

(10%) discrepancy in reporting to M.I.T.'s detriment, LICENSEE agrees to pay the reasonable

cost of such inspection.

5.2 LICENSEE shall deliver to M.I.T. true and accurate reports, giving such particulars of

the business conducted by LICENSEE and its sublicensees under this Agreement as shall be

pertinent to diligence under Article 3 and royalty accounting hereunder:

5.1

before the first commercial sale of a LICENSED PRODUCT or LICENSED
SERVICE, annually, on January 31 of each year; and

a.

after the first commercial sale of a LICENSED PRODUCT or LICENSED
SERVICE, quarterly, within sixty (60) days after March 31, June 30,

b.

September 30 and December 31, of each year.

These reports shall include at least the following:

money raised pursuant to paragraph 3.2;a.

number of LICENSED PRODUCTS manufactured, leased and sold by and/or
for LICENSEE and all SUBLICENSEES ;

b.

accounting for all LICENSED SERVICES sold by and/or for LICENSEE and
all SUBLICENSEES and all MEDICAL SERVICE PROVIDERS ; *

c.

d. accounting for NET SALES, noting the deductions and credits applicable as
provided in Paragraphs 1.16 and 6.3, accounting for OTHER REVENUE;

Running Royalties due under Paragraph 4.1(d), (e), and (f);

payments on MILESTONE PAYMENTS due under Paragraph 4.1 (g);

e.

f.

Share of lump sum type payment received from SUBLICENSEES and fromg-
MEDICAL SERVICE PROVIDERS due under Paragraph 4. 1 (h), (i) and (j);

h . payments on OTHER REVENUE due under paragraphs 4. 1 (k) and (1);
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total royalties due; and1.

names and addresses of all SUBLICENSEES of LICENSEE and of all
authorized MEDICAL SERVICE PROVIDERS.

J-

v-

5.3 With each such report submitted, LICENSEE shall pay to M.I.T. the royalties due and

payable under this Agreement. If no royalties shall be due, LICENSEE shall so report.

5.4 On or before the ninetieth (90th) day following the close of LICENSEE'S fiscal year,

LICENSEE shall provide M.I.T. with LICENSEE'S certified financial statements for the preceding

fiscal year including, at a minimum, a Balance Sheet and an Operating Statement.

5.5 The royalty payments set forth in this Agreement and amounts due under Article 6

shall, if overdue, bear interest until payment at a per annum rate two percent (2%) above the prime

rate in effect at the Chase Manhattan Bank (N.A.) on the due date. The payment of such interest

shall not foreclose M.I.T. from exercising any other rights it may have as a consequence of the

lateness of any payment.

6 - PATENT PROSECUTION

6.1 M.I.T. shall have the administrative responsibility to apply for, seek prompt issuance

of, and maintain during the term of this Agreement the PATENT RIGHTS in the United States and

in the foreign countries listed in Appendices A and B hereto. Appendix B may be amended by

verbal agreement of both parties, such agreement to be confirmed in writing within ten (10) days.

The prosecution, filing and maintenance of all PATENT RIGHTS patents and applications shall be

the primary responsibility of M.I.T.; provided, however, LICENSEE shall have reasonable

opportunities to advise M.I.T. and shall cooperate with M.I.T. in such prosecution, filing and

maintenance.

6.2 Payment of all fees and costs relating to the filing, prosecution, and maintenance of the

PATENT RIGHTS incurred after the date of this Agreement shall be the responsibility of

LICENSEE. M.I.T. is not financially obliged to maintain and prosecute patents.

6.3 M.I.T. agrees that LICENSEE may take a cumulative life of license credit for

expenditures on the PATENT RIGHTS, such credit not to exceed Thirty Five Thousand Dollars

($35,000) and to be taken according to the following schedule:

LICENSEE may credit their above referenced patent prosecution and
maintenance expenditures incurred in a given calendar year against up to one
half of License Maintenance Fees due the following January 1 under paragraphs

a)

4.1(a), (b), and (c).

In the event that Running Royalties exceed the License Maintenance Fee for a
given year, and LICENSEE owes M.I.T. Running Royalties in addition to the
License Maintenance Fee already paid, then LICENSEE may use their patent
prosecution and maintenance credit against up to one half of the Running

b)

Royalties due paragraphs 4.1 (d), (e) and (f).

103



7 - INFRINGEMENT

7.1 LICENSEE shall inform M.I.T. promptly in writing of any alleged infringement of the

INTELLECTUAL PROPERTY RIGHTS by a third party of which it becomes aware and of any

available evidence thereof. M.I.T. shall inform LICENSEE promptly in writing of any alleged

infringement of the INTELLECTUAL PROPERTY RIGHTS by a third party of which it becomes

aware and of any available evidence thereof. Within ten (10) business days of such notice the

parties shall confer to determine how best to proceed.

7.2 During the term of this Agreement, M.I.T. shall have the right, but shall not be

obligated, to prosecute at its own expense all infringements of the INTELLECTUAL PROPERTY

RIGHTS and, in furtherance of such right, LICENSEE hereby agrees that M.I.T. may include

LICENSEE as a party plaintiff in any such suit, without expense to LICENSEE. The total cost of

any such infringement action commenced or defended solely by M.I.T. shall be borne by M.I.T.

and M.I.T. shall keep any recovery or damages for past infringement derived therefrom.

7.3 If within six (6) months after having been notified of any alleged infringement, M.I.T.

shall have been unsuccessful in persuading the alleged infringer to desist and shall not have

brought and shall not be diligently prosecuting an infringement action, or if M.I.T. shall notify

LICENSEE at any time prior thereto of its intention not to bring suit against any alleged infringer

V

for the EXCLUSIVE FIELDS OF USE, then, and in those events only, LICENSEE shall have the

right, but shall not be obligated, to prosecute at its own expense any infringement of the

INTELLECTUAL PROPERTY RIGHTS for the EXCLUSIVE FIELDS OF USE, and

LICENSEE may, for such purposes, use the name of M.I.T. as party plaintiff; provided, however,

that such right to bring such an infringement action shall remain in effect only for so long as the

license granted herein remains exclusive. No settlement, consent judgment or other voluntary final

disposition of the suit may be entered into without the consent of M.I.T., which consent shall not

unreasonably be withheld. LICENSEE shall indemnify M.I.T. against any order for costs that

may be made against M.I.T. in such proceedings.

7.4 In the event that LICENSEE shall undertake the enforcement and/or defense of the

INTELLECTUAL PROPERTY RIGHTS by litigation, LICENSEE may withhold up to fifty

percent (50%) of the payments otherwise thereafter due M.I.T. under Article 4 hereunder and

apply the same toward reimbursement of up to half of LICENSEE'S expenses, including

reasonable attorneys' fees, in connection therewith. Any recovery of damages by LICENSEE for

each such suit shall be applied first in satisfaction of any unreimbursed expenses and legal fees of

LICENSEE relating to such suit, and next toward reimbursement of M.I.T. for any payments

under Article 4 past due or withheld and applied pursuant to this Article 7. The balance remaining

from any such recovery shall be divided so that the percentage of the recovery due M.I.T. is

calculated by creating a fraction, the numerator of which is the amount of royalties withheld, and
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denominator of which is the cost of litigation paid by LICENSEE, but in no event shall such sum

be less than Ten Percent (10%) of the net recovery.

7.5 In the event that a declaratory judgment action alleging invalidity or noninfringement of
v

any of the INTELLECTUAL PROPERTY RIGHTS shall be brought against LICENSEE, M.I.T.,

at its option, shall have the right, within thirty (30) days after commencement of such action, to

intervene and take over the sole defense of the action at its own expense.

7.6 In any infringement suit as either party may institute to enforce the PATENT RIGHTS

pursuant to this Agreement, the other party hereto shall, at the request and expense of the party

initiating such suit, cooperate in all respects and, to the extent possible, have its employees testify

when requested and make available relevant records, papers, information, samples, specimens,

and the like.

7.7 LICENSEE, during the exclusive period of this Agreement, shall have the sole right in

accordance with the terms and conditions herein to sublicense any alleged infringer for the

EXCLUSIVE FIELDS OF USE for future use of the INTELLECTUAL PROPERTY RIGHTS.

Any upfront fees as part of such a sublicense shall be shared equally between LICENSEE and

M.I.T.; other royalties shall be treated per Article 4.

8 - PRODUCT LIABILITY

8.1 LICENSEE shall at all times during the term of this Agreement and thereafter,

indemnify, defend and hold M.I.T., its trustees, directors, officers, employees and affiliates,

harmless against all claims, proceedings, demands and liabilities of any kind whatsoever, including

legal expenses and reasonable attorneys' fees, arising out of the death of or injury to any person or

persons or out of any damage to property, resulting from the production, manufacture, sale, use,

lease, consumption or advertisement of the LICENSED PRODUCT(s) and/or LICENSED

PROCESS(es) or arising from any obligation of LICENSEE hereunder.

8.2 LICENSEE shall obtain and carry in full force and effect commercial, general liability

insurance which shall protect LICENSEE and M.I.T. with respect to events covered by Paragraph

8.1 above. Such insurance shall be written by a reputable insurance company authorized 4o do

business in the Commonwealth of Massachusetts, shall list M.I.T. as an additional named insured

thereunder, shall be endorsed to include product liability coverage and shall require thirty (30) days

written notice to be given to M.I.T. prior to any cancellation or material change thereof. The limits

of such insurance shall not be less than One Million Dollars ($1,000,000) per occurrence with an

aggregate of Three Million Dollars ($3,000,000) for personal injury or death, and One Million

Dollars ($1,000,000) per occurrence with an aggregate of Three Million Dollars ($3,000,000) for

property damage. LICENSEE shall provide M.I.T. with Certificates of Insurance evidencing the

same.
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8.3 EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS AGREEMENT,

M.I.T., ITS TRUSTEES, DIRECTORS, OFFICERS, EMPLOYEES, AND AFFILIATES MAKE

NO REPRESENTATIONS AND EXTEND NO WARRANTIES OF ANY KIND, EITHER

EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO WARRANTIES OF

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, VALIDITY OF PATENT

RIGHTS CLAIMS, ISSUED OR PENDING, AND TO THE COPYRIGHT AND THE

ABSENCE OF LATENT OR OTHER DEFECTS, WHETHER OR NOT DISCOVERABLE.

NOTHING IN THIS AGREEMENT SHALL BE CONSTRUED AS A REPRESENTATION

MADE OR WARRANTY GIVEN BY M.I.T. THAT THE PRACTICE BY LICENSEE OF THE

LICENSE GRANTED HEREUNDER SHALL NOT INFRINGE THE PATENT RIGHTS OR

IN NO EVENT SHALL M.I.T., ITS

TRUSTEES, DIRECTORS, OFFICERS, EMPLOYEES AND AFFILIATES BE LIABLE FOR

INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ANY KIND, INCLUDING

ECONOMIC DAMAGE OR INJURY TO PROPERTY AND LOST PROFITS, REGARDLESS

OF WHETHER M.I.T. SHALL BE ADVISED, SHALL HAVE OTHER REASON TO KNOW,

OR IN FACT SHALL KNOW OF THE POSSIBILITY OF THE FOREGOING.

THE COPYRIGHT OF ANY THIRD PARTY.

9 - EXPORT CONTROLS

LICENSEE acknowledges that it is subject to United States laws and regulations

controlling the export of technical data, computer software, laboratory prototypes and other

commodities (including the Arms Export Control Act, as amended and the United States

Department of Commerce Export Administration Regulations). The transfer of such items may

require a license from the cognizant agency of the United States Government and/or written

assurances by LICENSEE that LICENSEE shall not export data or commodities to certain foreign

countries without prior approval of such agency. M.I.T. neither represents that a license shall not

be required nor that, if required, it shall be issued.

10 -NON-USE OF NAMES

LICENSEE shall not use the names or trademarks of the Massachusetts Institute of

Technology or Lincoln Laboratory, nor any adaptation thereof, nor the names of any of their

employees, in any advertising, promotional or sales literature without prior written consent

obtained from M.I.T., or said employee, in each case, except that LICENSEE may state that it is

licensed by M.I.T. under one or more of the patents and/or applications comprising the PATENT

RIGHTS, and that is has a license to the COPYRIGHT.
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1 1 - ASSIGNMENT

This Agreement is not assignable and any attempt to do so shall be void.

V'
12 - DISPUTE RESOLUTION

12.1 Except for the right of either party to apply to a court of competent jurisdiction for a

temporary restraining order, a preliminary injunction, or other equitable relief to preserve the status

quo or prevent irreparable harm, any and all claims, disputes or controversies arising under, out

of, or in connection with the Agreement, including any dispute relating to patent validity or

infringement, which the parties shall be unable to resolve within sixty (60) days shall be mediated

in good faith. The party raising such dispute shall promptly advise the other party of such claim,

dispute or controversy in a writing which describes in reasonable detail the nature of such dispute.

By not later than five (5) business days after the recipient has received such notice of dispute, each

party shall have selected for itself a representative who shall have the authority to bind such party,

and shall additionally have advised the other party in writing of the name and title of such

representative. By not later than ten (10) business' days after the date of such notice of dispute, the

party against whom the dispute shall be raised shall select a mediation firm in the Boston area and

such representatives shall schedule a date with such firm for a mediation hearing. The parties shall

enter into good faith mediation and shall share the costs equally. If the representatives of the

parties have not been able to resolve the dispute within fifteen (15) business days after such

mediation hearing, then any and all claims, disputes or controversies arising under, out of, or in

connection with this Agreement, including any dispute relating to patent validity or infringement,

shall be resolved by final and binding arbitration in Boston, Massachusetts under the rules of the

American Arbitration Association, or the Patent Arbitration Rules if applicable, then obtaining.

The arbitrators shall have no power to add to, subtract from or modify any of the terms or

conditions of this Agreement, nor to award punitive damages. Any award rendered in such

arbitration may be enforced by either party in either the courts of the Commonwealth of

Massachusetts or in the United States District Court for the District of Massachusetts, to whose

jurisdiction for such purposes M.I.T. and LICENSEE each hereby irrevocably consents and

submits.

12.2 Notwithstanding the foregoing, nothing in this Article shall be construed to waive

any rights or timely performance of any obligations existing under this Agreement.

13 - TERMINATION

13.1 If LICENSEE shall cease to carry on its business, this Agreement shall terminate

upon notice by M.I.T.

13.2 Should LICENSEE fail to make any payment whatsoever due and payable to M.I.T.
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hereunder, M.I.T. shall have the right to terminate this Agreement effective on thirty (30) days'

notice, unless LICENSEE shall make all such payments to M.I.T. within said thirty (30) day

period. Upon the expiration of the thirty (30) day period, if LICENSEE shall not have made all

such payments to M.I.T., the rights, privileges and license granted hereunder shall automatically

terminate.

13.3 Upon any material breach or default of this Agreement by LICENSEE (including, but

not limited to, breach or default under Paragraph 3.3), other than those occurrences set out in

Paragraphs 13.1 and 13.2 hereinabove, which shall always take precedence in that order over any

material breach or default referred to in this Paragraph 13.3, M.I.T. shall have the right to

terminate this Agreement and the rights, privileges and license granted hereunder effective on

ninety (90) days' notice to LICENSEE. Such termination shall become automatically effective

unless LICENSEE shall have cured any such material breach or default prior to the expiration of

the ninety (90) day period.

13.4 LICENSEE shall have the right to terminate this Agreement at any time on six (6)

months' notice to M.I.T., and upon payment of all amounts due M.I.T. through the effective date

of the termination.

13.5 Upon termination of this Agreement for any reason, nothing herein shall be construed

to release either party from any obligation that matured prior to the effective date of such

termination; and Articles 1, 8, 9, 10, 12, 13.5, 13.6, and 15 shall survive any such termination.

LICENSEE and any SUBLICENSEE thereof may, however, after the effective date of such

termination, sell all LICENSED PRODUCTS, and complete LICENSED PRODUCTS in the

process of manufacture at the time of such termination and sell the same, provided that LICENSEE

shall make the payments to M.I.T. as required by Article 4 of this Agreement and shall submit the

reports required by Article 5 hereof.

13.6 Upon termination of this Agreement for any reason:

LICENSEE shall provide M.I.T. with written assurance that the original and all
copies of the PROGRAM and DERIVATIVE WORKS in its possession or
control have been destroyed, except that, upon prior written authorization from
M.I.T., LICENSEE may retain a copy for archival purposes; and

a.

the rights of END-USERS to use the PROGRAM shall continue, provided that
any END-USER leasing or sublicensing the PROGRAM and not then in default
shall obtain a lease or sublicense directly from M.I.T. under reasonable terms
and conditions, which shall, at a minimum, include, indemnification of M.I.T.
and proof of adequate insurance.

13.7 Upon termination of this Agreement for any reason, any SUBLICENSEE not then in

default shall have the right to seek a license from M.I.T. M.I.T. agrees to negotiate such licenses

in good faith under reasonable terms and conditions, which shall, at a minimum, include

indemnification of M.I.T and proof of adequate insurance.

b.
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13.8 Upon termination of this Agreement for any reason, any MEDICAL SERVICE

PROVIDER shall have the right to seek a license from M.I.T. to continue practicing the

LICENSED PROCESSES and or performing the LICENSED SERVICES. M.I.T. agrees to
V

negotiate such licenses in good faith under reasonable terms and conditions, which shall, at a

minimum, include indemnification of M.I.T. and proof of adequate insurance.

14 - PAYMENTS. NOTICES

AND OTHER COMMUNICATIONS

Any payment, notice or other communication pursuant to this Agreement shall be

sufficiently made or given on the date of mailing if sent to such party by certified first class mail,

return receipt requested, postage prepaid, addressed to it at its address below or as it shall

designate by written notice given to the other party:

In the case of M.I.T.:

.Director

Technology Licensing Office
Massachusetts Institute of Technology
Room E32-300

Cambridge, Massachusetts 02139

In the case of LICENSEE:

John Mon

General Manager

Cheung Laboratories
10220-1 Old Columbia Road

Columbia, MD 21046-1705

15 - MISCELLANEOUS PROVISIONS

All disputes arising out of or related to this Agreement, or the performance,

enforcement, breach or termination hereof, and any remedies relating thereto, shall be construed,

governed, interpreted and applied in accordance with the laws of the Commonwealth of

Massachusetts, U.S.A., except that questions affecting the construction and effect of any patent

shall be determined by the law of the country in which the patent shall have been granted.

15.2 The parties hereto acknowledge that this Agreement sets forth the entire Agreement

and understanding of the parties hereto as to the subject matter hereof, and shall not be subject to

any change or modification except by the execution of a written instrument signed by the parties.

15.3 The provisions of this Agreement are severable, and in the event that any provisions

of this Agreement shall be determined to be invalid or unenforceable under any controlling body of

the law, such invalidity or unenforceability shall not in any way affect the validity or enforceability

15.1
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of the remaining provisions hereof.

15.4 LICENSEE agrees to mark the LICENSED PRODUCTS sold in the United States

with all applicable United States patent numbers. All LICENSED PRODUCTS shipped to or sold
%

in other countries shall be marked in such a manner as to conform with the patent laws and practice

of the country of manufacture or sale.

15.5 The failure of either party to assert a right hereunder or to insist upon compliance

with any term or condition of this Agreement shall not constitute a waiver of that right or excuse a

similar subsequent failure to perform any such term or condition by the other party.

IN WITNESS WHEREOF, the parties have duly executed this Agreement the day and year

set forth below.

CHEUNG LABORATORIES, INC.MASSACHUSETTS INSTITUTE OF

TECHNOLOGY ^

By

Name

Title_

Date /UUy- /7. 7

, . . 7/^	
Name r Y*

4=By

L1TA L. NUSfN. DIRECTOR

TECHNOLOGY LICENSING OFFICE Title

Date

k=L
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APPENDIX A

PATENT RIGHTS ON THE EFFECTIVE DATE
v

UNITED STATES PATENT RIGHTS

M.I.T. Case No. 5493L
U.S. Patent No. 5,251,645, Issued October 12, 1993

"Adaptive Nulling Hyperthermia Array"

By Alan Fenn

M.I.T. Case No. 5672L

U.S. Patent Number 5,441,532, Issued August 15, 1995
"Adaptive Focusing and Nulling Hyperthermia Annular and Monopole Phased Array Applicators"

By Alan Fenn

M.I.T. Case No. 6512L
U.S.P.N. 5,540,737, Issued July 30, 1996

"Minimally Invasive Monopole Phased Array Hyperthermia Applicators For Treating Breast

Carcinomas"

By Alan Fenn

M.I.T. Case No. 7615L
"Adaptive Nulling And Focusing Hyperthermia Phased Arrays For Activating Thermosensitive

Liposomes For Targeted Delivery Of Drugs To Deep Human Tissues"

by Alan J. Fenn

FOREIGN PATENT RIGHTS

M.I.T. Case No. 6512L

Pending Applications in Great Britain, Germany and Canada

"Minimally Invasive Monopole Phased Array Hyperthermia Applicators For Treating Breast

Carcinomas"
By Alan Fenn
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APPENDIX B

S

1 . Foreign patent applications and patents within the PATENT RIGHTS as of Effective Date:

M.I.T. Case No. 6512L
Pending Applications in Great Britain, Germany and Canada
"Minimally Invasive Monopole Phased Array Hyperthermia Applicators For Treating Breast

Carcinomas"

By Alan Fenn

2. Foreign countries in which PATENT RIGHTS shall be filed, prosecuted and maintained in

accordance with Article 6:

No additional instructions as of July 30, 1997.

112



APPENDIX C

\ •

M.I.T. COPYRIGHTED SOFTWARE

M.I.T. Case No. 7299LS

"NULLGSC"

By Alan Fenn

M.I.T. Case No. 7298LS

"FOCUSGSC"

By Alan Fenn

r
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ADDENDUM A

MASSACHUSETTS INSTITUTE OF TECHNOLOGY

TECHNOLOGY TRANSFER AGREEMENT
%

This Agreement is made and entered into thisb^Y/^iay of Cck)6£/C ? 1997^ (the "Effective
Date") by and between CHEUNG LABORATORIES, INC., a corporation duly organized under

the laws of Maryland and having its principal office at 10220-1 Old Columbia Road, Columbia,

21046-1705 (hereinafter referred to as "LICENSEE") and the MASSACHUSETTS

INSTITUTE OF TECHNOLOGY, a corporation duly organized and existing under the laws of the

Commonwealth of Massachusetts and having its principal office at 77 Massachusetts Avenue,

Cambridge, Massachusetts 02139, U.S.A. (hereinafter referred to as "M.I.T."), and relates to the

MD

transfer of existing technology in conjunction with a license granted by M.I.T. to LICENSEE on

theo?V/^day of Oc,io bSl , 199 '""for the Patent Rights to M.I.T. Case No. 5493L, "Adaptive
Hyperthermia System," by Alan J. Fenn, and M.I.T. Case No. 5672L, "Non-Invasive Monopole

Hyperthermia Array for Brain Tumor Heating," by Alan J. Fenn, and M.I.T. Case No. 6512L

"Minimally Invasive Monopole Phased Array Hyperthermia Applicators for Treating Carcinoma,"

by Alan J. Fenn and M.I.T. Case No. 7615L, "Adaptive Nulling And Focusing Hyperthermia

Phased Arrays For Activating Thermosensitive Liposomes For Targeted Delivery Of Drugs To

Deep Human Tissues," by Alan J. Fenn (hereinafter the "Rights Granted").

WHEREAS, M.I.T. and LICENSEE recognize that the effective development of the

licensed Rights Granted requires the INVENTOR (as later defined herein) to provide technical

assistance to the LICENSEE to facilitate the transfer of existing licensed technology; and

WHEREAS, this Agreement defines the terms and conditions under which Alan J. Fenn

(hereinafter referred to as the "INVENTOR"), a researcher employed by M.I.T. and the

INVENTOR of M.I.T. Case Numbers 5493L, 5672L, 6512L, and M.I.T. Case No. 7615L, shall

provide technical assistance to LICENSEE relating to said M.I.T. Cases (hereinafter referred to as

the "TRANSFER PROGRAM").

NOW, THEREFORE, the parties hereto agree as follows:

FIELD AND SCOPE OF THE TRANSFER PROGRAM:

The field of the TRANSFER PROGRAM is defined by the Work Statement

attached hereto as Attachment A. The TRANSFER PROGRAM may include site

visits to LICENSEE'S facilities, and consultation by telephone. M.I.T. agrees to

use reasonable efforts to make available to the LICENSEE technical assistance by

the INVENTOR.

1.

DURATION:2.

The TRANSFER PROGRAM shall begin on the Effective Date and terminate one
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unless sooner terminated at will by(1) year later on

LICENSEE notifying M.I.T. in writing Thirty (30) days before it wishes to

terminate the TRANSFER PROGRAM. M.I.T. may terminate the TRANSFER

PROGRAM if circumstances beyond M.I.T.'s control shall preclude continuation.

The TRANSFER PROGRAM may be extended by mutual written consent. The

scheduling of days shall be by mutual agreement between LICENSEE and the

INVENTOR with the schedule designed to minimize impact on other Lincoln

Laboratory commitments. The total number of days shall be at LICENSEE'S

request, within the limits for each INVENTOR listed below.

V"

SCHEDULED TIME AVAILABLEINVENTOR

Not more than Ten (10) days within Twelve (12)

months from the Effective Date.
Alan Fenn

3. REIMBURSEMENT:

The LICENSEE agrees to reimburse M.I.T. for:

each work day or part thereof spent traveling to or from or working on the

TRANSFER PROGRAM either at M.I.T. Lincoln Laboratory or at

LICENSEE'S facilities, in accordance with the following per diem schedule:

(a)

THEREAFTERINVENTOR PER DIEM

$1,011.00 Increased by amount of all pay raises

and overhead increases.

the traveling expense of the INVENTOR in accordance with normal M.I.T.

Lincoln Laboratory Travel rules; and

an administrative fee of fifteen percent (15%) of the above reimbursable

costs.

Alan Fenn
subject to change

(b)

(c)

4. PAYMENT:

Payments shall be made to M.I.T. within thirty (30) days of LICENSEE'S receipt

of invoice.

5. NON-USE OF NAMES:

LICENSEE shall not use the names or trademarks of the Massachusetts Institute of

Technology, nor any adaptation thereof, nor the names of any of its employees, in

any advertising, promotional or sales literature without prior written consent

obtained from M.I.T., and said employee, in each case, except that LICENSEE

may state that it is licensed by M.I.T. under one or more of the patents and/or

applications comprising the PATENT RIGHTS.

6. LIMITATION OF LIABILITY

LICENSEE AGREES THAT ALL TECHNICAL ASSISTANCE PROVIDED

UNDER THE TRANSFER PROGRAM IS MADE WITHOUT WARRANTY OF

ANY KIND EXPRESS OR IMPLIED. Neither M.I.T. nor any INVENTOR shall
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have any liability whatsoever to LICENSEE or any third party in regard to the

TRANSFER PROGRAM, including, but not limited to, technical assistance, and

know- how, and LICENSEE shall indemnify M.I.T. for any and all liability of any

kind which M.I.T. may incur in regard thereto.
5- '

NOTICES:7.

Any payment, notice or other communication pursuant to this Agreement shall be

sufficiently made or given on the date of mailing if sent to such party by certified

first class mail, postage prepaid, addressed to it at its address below or as it shall

designate by written notice given to the other party:

In the case of M.I.T.:

Director

Technology Licensing Office
Massachusetts Institute of Technology

Room E32-300
Cambridge, Massachusetts 02139

(lJohn Mon

Cheung Laboratories, Inc.

10220-1 Old Columbia Road

Columbia, MD 21046-1705

In the case of LICENSEE:

please advise

Agreed to for:

CHEUNG LABORATORIES, INC.Massachusetts Institute

of Technology

By: By:

Name: y.LiTA L, NELSEN. DIRECTORName:

TECHNOLOGY LICENSING OFFICE
C f) a.6 o.Title:Title:

f?, JffZ Lb.UJlllDate:Date:

7
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ATTACHMENT A

WORK STATEMENT V

Alan Fenn will assist Cheung Laboratories with technical questions and assist in any engineering
aspects of clinical trials including visits to sites where clinical trials are being conducted.

Agreed to for:

CHEUNG LABORATORIES, INC.MASSACHUSETTS INSTITUTE

OF TECHNOLOGY

By: ~ £-7-	

Name: *< Y-

g 	

Date: ^ 	

By:

Name: LPT*. L. NT'.CCN. DIHlCTOR

TECHNOLOGY LICENSING OFFICE
Title:Title:

Date: -H z
7 r
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THIS IS EXHIBIT “F” REFERRED TO IN THE  
AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME, 

THIS 28TH DAY OF SEPTEMBER 2021 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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Sales
Products  $     293,114  $     650,563 
Services         807,875      1,372,165 

Total Sales 1,100,989 2,022,728
Costs of Sales

Products         221,126         355,134 
Services         609,464         749,047 

Total Costs of Sales 830,590 1,104,181

Gross Profit 270,399 918,547

Operating Expenses
Research and development           20,097           23,719 
Sales and marketing             2,573           35,002 
General and administrative         728,920      1,715,805 

Total Operating Expenses 751,590 1,774,526

Loss from Operations (481,191) (855,979)

Other Income (Expense)
Interest expense (1,173,271) (962,263)
Loss from change in fair value of 
      contingent consideration (667)
Other income (expense) (264,874) 27,547

Total Other Income (Expense) (1,438,145) (935,383)

Net Loss  $ (1,919,336)  $ (1,791,362)

3/31/2021

MEDIFOCUS, INC. 
UNAUDITED CONDENSED INTERIM CONSOLIDATED STATEMENTS OF OPERATIONS

(in U.S. dollars) 

3/31/2020

F‐3
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   March 31,  2021    March 31,  2020

ASSETS
Current assets:

Cash and cash equivalents  $                6,385  $              60,266 
Accounts receivable, net 197,956 310,384
Inventory, net 66,656 42,531
Other assets 4,367 29,763

               Total Current Assets 275,364 442,944
Property and equipment, net + 26,195 27,492
Deposits                         -   29,725
Intangible assets, net 644,576 721,014

               Total Assets  $            946,135  $         1,221,175 

LIABILITIES AND STOCKHOLDERS’ DEFICIT
Current liabilities:
Accounts payable  $            322,709  $            349,367 
Accrued expenses 1,188,056 654,899
Accrued interest payable 5,899,599 4,512,600
Promissory notes payable 783,897 767,156
Payable to Boston Scientific Corporation 2,190,867 2,190,867
Contingent consideration, current portion —  —  

Convertible notes payable (net of discount), current portion 5,540,000 5,410,000

               Total Current Liabilities 15,925,128 13,884,889
Contingent consideration —  —  

Total liabilities 15,925,128 13,884,889

Stockholders’ deficit:

Common stock (no par value, unlimited shares authorized, 184,984,215 and
      184,984,215 shares issued and outstanding as of December 31, 2019 and 
      March 31, 2019, respectively. 14,295,388 14,295,388

Common stock issuable —  445,400

Additional paid-in capital 10,830,075 10,830,075
Accumulated deficit (40,104,456) (38,234,577)

               Total Stockholders’ Deficit (14,978,993) (12,663,714)

Total Liabilities and Stockholders’ Deficit  $            946,135  $         1,221,175 

MEDIFOCUS, INC. 
UNAUDITED CONDENSED INTERIM CONSOLIDATED STATEMENTS OF FINANCIAL POSITION 

(in U.S. dollars) 

F‐2
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File Currency: 22SEP 2021

  

  

All Pages   

 

Note: All pages have been returned.

Type of Search Business Debtor

Search Conducted On MEDIFOCUS INC.

File Currency 22SEP 2021

 File Number Family of
Families

Page of
Pages

Expiry Date Status

 771766443 1 1 1 2 21APR 2024    

FORM 1C FINANCING STATEMENT / CLAIM FOR LIEN
File Number Caution

Filing
Page of Total

Pages
Motor Vehicle
Schedule

Registration Number Registered
Under

Registration
Period

771766443 001 2 20210421 1532 1590 9604 P    PPSA 3

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

MEDIFOCUS INC.  

 Address City Province Postal Code

 SUITE #404, 1090 DON MILLS ROAD TORONTO ON M3C 3R6

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

 

 Address City Province Postal Code

  

 

Secured Party Secured Party / Lien Claimant

 ASSET PROFITS LIMITED 

 Address City Province Postal Code

 SHOP 204 G/F THE ARCADE, HONG KONG

 

Collateral
Classification

Consumer
Goods

Inventory Equipment Accounts Other Motor Vehicle
Included

Amount Date of
Maturity

or

No Fixed
Maturity Date

X X X X X

 

Motor Vehicle
Description

Year Make Model V.I.N.

 

 

 

General Collateral
Description

General Collateral Description

 

 

 

 

Registering Agent Registering Agent

 LLF LAWYERS LLP/DW

Show All Pages

 

Enquiry Result

Main Menu New Enquiry
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http://www.ontario.ca/welcome-serviceontario
https://www.personalproperty.gov.on.ca/ppsrweb/en/user/menu_transaction.jsp
https://www.personalproperty.gov.on.ca/ppsrweb/en/enquiry/cc_enquiry.jsp


 Address City Province Postal Code

 332 AYLMER STREET NORTH P.O. BOX 1146 PETERBOROUGH ON K9J 7H4

CONTINUED
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Type of Search Business Debtor

Search Conducted On MEDIFOCUS INC.

File Currency 22SEP 2021

 File Number Family of
Families

Page of
Pages

Expiry Date Status

 771766443 1 1 2 2 21APR 2024    

FORM 1C FINANCING STATEMENT / CLAIM FOR LIEN
File Number Caution

Filing
Page of Total

Pages
Motor Vehicle
Schedule

Registration Number Registered
Under

Registration
Period

771766443 002 2 20210421 1532 1590 9604    

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

 

 Address City Province Postal Code

  

 

Individual Debtor Date of Birth First Given Name Initial Surname

 

Business Debtor Business Debtor Name Ontario Corporation
Number

 

 Address City Province Postal Code

  

 

Secured Party Secured Party / Lien Claimant

  

 Address City Province Postal Code

 100 CYBERPORT ROAD

 

Collateral
Classification

Consumer
Goods

Inventory Equipment Accounts Other Motor Vehicle
Included

Amount Date of
Maturity

or

No Fixed
Maturity Date

 

 

Motor Vehicle
Description

Year Make Model V.I.N.

 

 

 

General Collateral
Description

General Collateral Description

 

 

 

 

Registering Agent Registering Agent

 

 Address City Province Postal Code

 

LAST PAGE
Note: All pages have been returned.

BACK TO TOP

  

   All Pages   Show All Pages

 

This service is tested daily with McAfee SECURE™ to ensure the security of the transaction and information.

At ServiceOntario, we respect your right to privacy and value the trust you place in us. Read more about ServiceOntario's Privacy
Statement.

ServiceOntario Contact Centre
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http://www.ontario.ca/en/services_for_residents/ONT06_018526.html?WT.ac=PrivacySecurity&WT.govon_mod_loc=LPSRStartPage
https://www.personalproperty.gov.on.ca/ppsrweb/en/common/telephoneservice.jsp


Contact us

© Queen's Printer for Ontario 2015

Privacy  Accessibility

FAQ  Terms of Use

Last Modified: November 03, 2019Web Page ID: WEnqResult  System Date: 23SEP2021
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In the Matter of the Proposal of Medifocus Inc. 

Cash Flow Statement (in US dollars) 

!1 -
Week Ending 

-
Operating Receipts 
Sales 
Accounts Receivable 
Total Operating Receipts 

Operating Disbursements 
Payroll (salaries) to two employees 
Federal Tax Withholding (paid from employees salaries) 

Federal FICA and Medicare tax (50% paid by employees. 50% paid by company) 
401 K Retirement Plan Employees' contribution (paid from employees salaries) 
401 K Retirement Plan Company's contribution (matching 3% of salary) 
Maryland State Tax Withholding (paid from employees salanes) 
Federal Unemployment Tax ($420/year per employee) 
State Unemployment Tax (varies, around 2.5% -13.5% now) 
FDA Fees 
Liabilies/Auto/Property Insurance 
Naren Patel (QC) (including $5,000 outstanding invoice) 
Bob Martak (accounting help) 
Danny Morales ( independent technician, owed $2,500) 
New Srorages Rent 
Utilities (electricity, phone, internet) 
Storages in three states 
Sage Accounting Software Monthly Fee 
Other Office Expenses 
Professional Fees 
Miscellaneous Expenses 
Moving expenses 
Philips/Molex (parts) 
Amphenol Alden (parts and equipment) 
lnteQer/lake ReQion Medical (parts and supplier sourcina charaes\ 
Total Operatina Disbursements 
Net Change in Cash from Operations 

-
Net Change in Cash 
Opening Cash 
DIP FinancinQ 
Ending Cash 

Dated the 16th day of September, 2021 . 

~ 
Douglas G. Liu, VP Finance 
Medifocus Inc. 

~ 

Week1 

03-Sep 

$ 

4,011 
388 

997 
1,268 

207 
354 
-
-
-

3,000 
1,000 

500 

-

-

11 ,724 
(11724) 

(11724) 
16,000 

160,000 
164,276 

Initial Stay Period 

Week2 Week3 Week4 Week5 Week6 

10-Sep 17-Sep 24-Sep 01-0ct 08-0ct 

$ - $ $ $ $ 
5.000 10.000 -
5,000 10,000 

4,011 - 4,011 -
388 388 

- 997 - 997 -
1,268 - 1,268 

207 - 207 
354 - 354 
- - -

1,496 -
- 2,000 - -

3,000 
1,000 1,000 

500 500 -
2,500 - -

- 3,000 - -
1,000 

350 350 
- 517 

1,000 1,000 
- 40,000 25,000 25,000 

1,000 - - 1,000 
- 6,000 - -

14,014 - -
31 ,900 -

105,000 
7,346 161 ,638 49,517 36,724 27,350 

(2,346) (151.638) (49.517) (36,724) (27.350) 
-

(2,346) (151.638) (49.517) (36.724) (27.350) 
164,276 161 ,930 110,291 60,774 24,050 

- 100,000 100,000 
161 ,930 110,291 60,774 24,050 96,700 

Week7 Week8 Week9 Week 10 Week 11 Week 12 Week 13 
----, 

15-0ct 22-0ct 29-0ct 05-Nov 12-Nov 19-Nov 26-Nov Total 

$ $ - $ - $ $ $ $ $ 
- - 15,000 

15,000 

4,011 - 4,011 4,011 - 4,011 28,075 
388 - 388 388 - 388 2,714 

997 997 - 997 997 6,982 
1,268 1,268 1,268 1,268 8,874 

207 207 207 207 1,446 
354 354 354 354 2,479 

- -
1,496 - - 1,496 4,488 
2,000 - - - 2,000 6,000 

3,000 3,000 12,000 
1,000 1,000 - 1,000 1,000 7,000 

500 500 - 500 - 500 3,500 
- - - - 2,500 

3,000 - - 3,000 9,000 
1,000 - 1,000 - 3,000 

- 350 - 1,050 
- 517 - - - 517 1,551 
- 1,000 1,000 4,000 

25,000 10,000 10,000 10,000 10,000 10,000 10,000 175,000 
1,000 - 1,000 4,000 

- - - 6,000 
- - 14,014 

0 5.oooJ 70,403 - 147,303 
- - 105,000 20,000 230,000 

83,220 83,920 23,724 10,350 21,724 117,013 46,724 680,976 
(83.220) (83.920) (23.724) (10,350) (21,724) (117.013) (46,724) (665,976) 

-
(83220) (83 920) (23,724) (10.350) (21,724) (117,013) (46,724) (665,976) 
96,700 13,480 29,560 5,835 (4.515) 123,761 6,748 16,000 

100,000 150,000 45,000 655,000 
13,480 29,560 5,835 (4,515) 123,761 6,748 5,024 5,024 
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Sale and Investment Process 

Background 

1. On September 8, 2021, Medifocus Inc. (the “Company”) obtained protection from 
their creditors under the Bankruptcy and Insolvency Act (the “BIA”) and filed a notice of 
intention to make a proposal pursuant to the terms of the BIA.

2. msi Spergel Inc. was appointed as proposal trustee during the BIA proceedings.

3. It is anticipated that, on or about October 7, 2021, the Company will obtain an initial 
order granted by the Ontario Superior Court of Justice (Commercial List) (the “Court”) 
continuing the BIA proposal proceedings under the Companies’ Creditors Arrangement Act 
(Canada) (the “CCAA”) and appointing msi Spergel Inc. as the monitor in the CCAA 
proceedings (in such capacity, the “Monitor”).

4. It is anticipated that, concurrently with the conversion to CCAA proceedings, the 
Company will apply to the Court to approve the sale and investment solicitation process (the 
“Sale Process”) described herein (the “Process Approval Order”). It is further anticipated 
that the Process Approval Order will also authorize the Company to enter into a fully binding 
and conditional purchase and sale agreement (the “Stalking Horse Agreement”) between the 
Company and Asset Profits Limited (the “Stalking Horse Purchaser”) pursuant to which 
the Stalking Horse Purchaser will make an offer to purchase substantially all of the assets of 
the Company.

5. The Monitor, with the assistance of the Company, will conduct the Sale Process 
described herein under the supervision of the Monitor. Under the Sale Process, all qualified 
interested parties will be provided with an opportunity to participate in the Sale Process. The 
Sale Process is intended to continue the pre-filing efforts of the Company in soliciting interest 
in the property, assets and undertakings (collectively, the “Assets”) of the Company (the 
“Transaction”).

6. The purpose of this Sale Process is to determine whether a better Transaction than the 
Stalking Horse Agreement may be obtained by the Company in a formal marketing process 
supervised by the Monitor and approved by the Court. For the purposes of this Sale Process, 
a “Superior Offer” shall mean:

(a) a credible, reasonably certain and financially viable offer made by a Qualified 
Bidder (as defined herein) to be a counterparty to a Transaction, the terms of 
which offer are more favourable and no more burdensome or conditional than 
the terms contained in the Stalking Horse Agreement; and

(b) an offer that provides for cash consideration of the Purchase Price (as defined 
herein) and: (i) a reimbursement of the Stalking Horse Purchaser’s reasonable 
fees and disbursements relating to the preparation and execution of the 
Stalking Horse Agreement in the maximum amount of $25,000; and (ii) an 
incremental amount over and above the Purchase Price in the Stalking Horse 
Agreement in the amount of $10,000.
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7. The Sale Process, and any other orders of the Court made in the CCAA proceedings 
relating to the Sale Process, shall exclusively govern the process for soliciting and selecting 
bids for the sale of the Assets or investment in the Company, free and clear of any and all 
liabilities and encumbrances. 

8. Unless otherwise indicated herein, any event that occurs on a day that is not a Business 
Day shall be deemed to occur on the next Business Day (a “Business Day” is any day, other 
than a Saturday or Sunday, on which banks are ordinarily open for business in Toronto, 
Ontario). 
 
Timeline 

9. The following table sets out the key milestones under the Sale Process: 
 

Milestones Deadline 

Sale Process Commencement Within five (5) calendar days 
after the Sale Process is 
approved by the Court 

Bid Deadline and submission of 
Binding Asset 
Purchase/Investment Agreement 
(“APA”) with a comparison to 
the Stalking Horse Bid. 

November 22, 2021 

Sale Approval Motion  To be determined by the 
Monitor 

Closing Date Within ten (10) Business 
Days of the Court Approval 
of the Transaction  

 

10. Subject to the terms contained herein and any order of the Court, the dates set out in 
the Sale Process may be extended by the Monitor, in its sole discretion, acting reasonably, all 
with a view to completing a fair and reasonable sale or investment in the Company. 
 
Publication Notice 

11. Within five (5) calendar days of the Sale Process being approved by the Court, the 
Monitor shall publish notice of this Sale Process in any publications considered appropriate 
by the Company and the Monitor. 
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Solicitation of Interest 

12. As soon as reasonably practicable, the Monitor will prepare an initial offering 
summary (the “Teaser Letter”) notifying prospective purchasers of the existence of the Sale 
Process and inviting prospective purchasers to express their interest in making an offer in 
respect of the Assets pursuant to the terms of the Sale Process. 

 
Free of Any and all Claims and Interests 

13. Depending on the structure of the Transaction proposed by a Qualified Bidder (as 
defined herein), (a) all of the Assets of the Company can be transferred free and clear of all 
liens and claims, subject to any permitted encumbrances, pursuant to an approval and vesting 
order issued by the Court approving the Transaction (the “Approval and Vesting Order”) or 
(b) the shares of the Company (the “Shares”) can be sold and all of the liabilities of the 
Company vested out pursuant to a Reverse Vesting Order (“RVO”). For greater certainty, 
liens and claims will be discharged and any security interest will only attach to the net 
proceeds of such Transaction following the granting of the Approval and Vesting Order or the 
RVO, as applicable. 
 
“As Is, Where Is” 

14. Any purchase of the Assets, Shares or an investment in the Company will be on an “as 
is, where is” basis without representations or warranties of any kind, nature or description by 
the Company, or any of their respective directors, officers, partners, employees, agents, 
advisors or estates, except to the extent as may be set forth in a Binding APA (as defined 
herein) and approved by the Court. By submitting a bid, each Potential Bidder (as defined 
herein) shall be deemed to acknowledge and represent that it has had an opportunity to conduct 
any and all due diligence regarding the Company and its Assets prior to making its bid, that it 
has relied solely upon its own independent review, investigation and/or inspection of any 
documents and the Company’s Assets in making its bid, and that it did not rely upon any 
written or oral statements, representations, warranties or guarantees, express, implied, 
statutory or otherwise, regarding the Company or its Assets or the completeness of any 
information provided in connection therewith, except as expressly stated in this Sale Process 
or as set forth in a Binding APA and approved by the Court. 
 
Participation Requirements 

15. Each person who wishes to participate in the Sale Process, (a “Potential Bidder”) 
must deliver an executed non-disclosure agreement (“NDA”), in the form attached herein as 
Schedule “A”, to the Monitor prior to the distribution of any confidential information as 
follows: Attn: Mukul Manchanda, mmanchanda@spergel.ca.   

16. If it is determined by the Monitor with the assistance of the Company, in its sole 
discretion, that a Potential Bidder: (i) has a bona fide interest in pursuing a Transaction; and 
(ii) has delivered an executed NDA, then such Potential Bidder will be deemed to be a 
“Qualified Bidder”. 

17. The Company will prepare, with the assistance of the Monitor, and send to each 
Qualified Bidder, as soon as reasonably practicable, a confidential information memorandum, 
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which will provide, among other things, information considered relevant to the Sale Process. 
 
Due Diligence 

18. The Monitor with the assistance of the Company, subject to competitive and other 
business considerations, may give each Qualified Bidder such access to due diligence 
materials and information relating to the Company as the Company deems appropriate, in its 
sole discretion. Due diligence access may include access to an electronic data room (a “Data 
Room”), on-site inspections and other matters which a Qualified Bidder may reasonably 
request and as to which the Company may agree. Neither the Company, the Monitor nor any 
of their representatives will be obligated to furnish any information relating to the Company to 
any person, in their discretion. The Company and the Monitor make no representation or 
warranty, express or implied, as to the information provided through this due diligence process 
or otherwise, except as may be set forth in a Binding APA with the Successful Bidder (as 
defined herein).  
 
Bid Deadline 

19. A Qualified Bidder that desires to make a bid shall deliver written copies of its bid, in 
the form of the template APA located in the Data Room, together with a blackline outlining 
all changes made to the APA (a “Binding APA”), to the Monitor as follows: Attn: Mukul 
Manchanda, mmanchanda@spergel.ca, so as to be received by no later than November 26, 
2021 at 5:00 p.m. (ET) (as may be extended as set out below, the “Bid Deadline”). The 
Company, in consultation with the Monitor, may extend the Bid Deadline, once or 
successively, but is not obligated to do so. If the Bid Deadline is extended, the Company will 
promptly notify all Qualified Bidders. 
 
Binding APA 

20. A Binding APA must comply with all of the following: 
(a) the bid (either individually or in combination with other bids that make up one 

Binding APA) is an offer to purchase some or all of the Assets or Shares on terms 
and conditions acceptable to the Company, and the Monitor and delivered to 
the Company and the Monitor prior to the Bid Deadline; 

(b) it is duly authorized and executed, and includes a purchase price for the 
Assets/Shares expressed in Canadian dollars (the “Purchase Price”), together 
with all exhibits, schedules and all applicable ancillary agreements thereto; 

(c) includes a letter of acknowledgment stating that the Qualified Bidder’s offer is 
irrevocable and open for acceptance until the Successful APA is selected by the 
Company; 

(d) it is accompanied by written evidence of a firm, irrevocable commitment for 
financing or other evidence satisfactory to the Monitor, in its sole discretion, 
of the ability of the Qualified Bidder to consummate the proposed Transaction, 
and that will allow the Company and the Monitor to make a determination as 
to the Qualified Bidder’s financial and other capabilities to consummate the 
proposed sale and pay the Purchase Price; 
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(e) it fully discloses the identity of each entity that will be bidding for the Assets 
or otherwise sponsoring, financing, participating or benefiting from such bid; 

(f) it includes an acknowledgement and representation of the Qualified Bidder 
that: (i) it has had an opportunity to conduct any and all due diligence regarding 
the Assets/Shares and the Company prior to making its bid, (ii) it has relied 
solely upon its own independent review, investigation and/or inspection of any 
documents in making its bid, and (iii) it did not rely upon any written or oral 
statements, representations, warranties, or guarantees whatsoever, whether 
express, implied, statutory or otherwise, regarding the Assets, the Company or 
the completeness of any information provided in connection therewith; 

(g) it includes evidence, in form and substance reasonably satisfactory to the 
Company, of authorization and approval from the Qualified Bidder’s board of 
directors (or comparable governing body) with respect to the submission, 
execution and delivery of the Binding APA submitted by the Qualified Bidder; 

(h) provides a deposit in the amount of not less than 15% of the Purchase Price 
offered by the Qualified Bidder (the “Deposit”);  

(i) it is received by the Monitor by the Bid Deadline; and, 
(j) the bid contemplates closing the transaction set out therein within 10 Business 

Days of the Approval and Vesting Order or the RVO (the “Closing Date”). 

21. The Monitor with the consent of the Company may determine whether to entertain 
bids for the Assets/Shares that do not conform to one or more of the requirements specified 
herein. 

22. For greater certainty, the Stalking Horse Agreement shall be deemed to be a Binding 
APA. 

 
Evaluation of Binding APA 

23. Each submitted Binding APA will be considered by the Company and the Monitor 
based upon several factors including, without limitation, items such as the Purchase Price and 
the net value provided by such bid, the claims likely to be created by such bid in relation to 
other bids, the counterparties to such transactions, the proposed transaction documents, other 
factors affecting the speed and certainty of the closing of the transaction, the value of the 
transaction, the Assets/Shares included or excluded from the bid, the transition services 
required from the Company (if any), any related transaction costs, the likelihood and timing 
of consummating such transactions, whether the Transaction results in a Superior Offer, and 
such other matters as the Monitor determines in its sole discretion. 

24. Each Qualified Bidder shall comply with all reasonable requests for additional 
information by the Company or the Monitor regarding the Qualified Bidder or the Binding 
APA. Failure of a Qualified Bidder to comply with such requests for additional information 
will be a basis for the Company to reject a Binding APA. 
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Selection of Successful APA 

25. The Company and the Monitor will review and evaluate each Binding APA and: (i) the 
Company with the consent of the Monitor may identify the highest or otherwise best offer for 
the Assets/Shares (the “Successful Bid”), or (ii) if no Binding APAs, other than the Stalking 
Horse Agreement, have been received by the Bid Deadline, then the Company shall declare 
the Stalking Horse Agreement as the Successful Bid. 

26. Notwithstanding the foregoing, a Binding APA may not be withdrawn, modified or 
amended without the written consent of the Company or the Monitor prior to the Successful 
Bid being determined. Any such withdrawal, modification or amendment made without the 
written consent of the Monitor prior to the Successful Bid being determined shall result in the 
forfeiture of such Qualified Bidder’s Deposit as liquidated damages and not as a penalty. 

27. In the event a Binding APA is not selected as a Successful Bid, the Deposit (without 
interest) shall be returned to the Qualified Bidder as soon as reasonably practicable. 
 
Sale Approval Motion Hearing 

28. The motion for an order of the Court approving any Successful Bid (the “Sale 
Approval Motion”) shall be determined by the Company and its advisors. The Sale Approval 
Motion shall be heard on a date determined by the Company and its advisors and subject to 
the Court’s availability. 

29. All of the Binding APAs other than the Successful Bid, if any, shall be deemed rejected 
by the Company on and as of the date of closing of the Transaction contemplated by the 
Successful Bid. 
 
Reservation of Rights 

30. The Monitor with the consent of the Company, may: (a) determine which Binding APA, 
if any, is the highest or otherwise best offer; (b) notwithstanding anything contained herein, 
reject any bid that is (i) inadequate or insufficient as determined by the Company and the 
Monitor, in their sole discretion, (ii) not in conformity with the requirements of the Sale 
Process or any order of the Court, or (iii) contrary to the best interests of the Company as 
determined by the Company and the Monitor in their sole discretion, and (c) may modify the 
Sale Process or impose additional terms and conditions on the sale of the Assets/Shares at any 
time in its sole discretion. 
 
Miscellaneous 

31. This Sale Process is solely for the benefit of the Company and nothing this Sale 
Process shall create any rights in any other person or bidder (including without limitation 
rights as third party beneficiaries or otherwise). 

32. The Court shall retain jurisdiction to hear and determine all matters arising from or 
relating to the implementation of this Sale Process.  
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Limitation of Liability 

33. The Monitor and the Company shall not have any liability whatsoever to any person 
or party, including without limitation any Potential Bidder or Qualified Bidder, or any creditor 
or other stakeholder, for any act or omission related to this Sale Process. 
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STALKING HORSE ASSET PURCHASE AGREEMENT 

This stalking horse asset purchase agreement is dated July , 2021 between Medifocus 
Inc., as vendor (the “Vendor”) and  Ontario Inc., as purchaser (the “Purchaser”, together 
with the Vendor, the “Parties” and each a “Party”). 

RECITALS: 

(1) The Vendor is in the business of research, development and sale of medical device 
systems delivering focused microwave-generated heat to diseased tissue, thereby 
destroying or shrinking it (the “Business”). The Vendor has developed two platforms 
under which this heat is delivered for therapeutic purposes. 

(2) On September 8, 2021, the Vendor filed a Notice of Intention to Make a Proposal under 
the Bankruptcy and Insolvency Act (the “Proposal Proceedings”) and msi Spergel Inc. 
was appointed as proposal trustee. 

(3) On October 7, 2021, the Vendor intends to bring an application for an initial order by 
the Ontario Superior Court of Justice (Commercial List) (the “Court”), among other 
things, (i) converting and continuing the Proposal Proceedings under the Companies’ 
Creditors Arrangement Act (the “CCAA Proceedings”) pursuant to which, inter alia, 
msi Spergel Inc. was appointed monitor (in such capacity, the “Monitor”), and (ii) 
approving the Court-supervised “stalking horse” Sale Process (as defined below).  

(4) In connection with the proposed Sale Process to be carried out by the Vendor, in 
consultation with the Monitor, the Purchaser, as a “stalking horse bidder”, has agreed 
to purchase, and the Vendor has agreed to sell, the Purchased Assets pursuant to and in 
accordance with the terms of the Sale Process and subject to and in accordance with 
the conditions of this Agreement. 

(5) The transactions contemplated by this Agreement are subject to the approval of the 
Court and will be consummated only pursuant to the Approval and Vesting Order to be 
obtained in the CCAA Proceedings.  

NOW THEREFORE in consideration of the mutual covenants and agreements 
contained in this Agreement and for other good and valuable consideration (the receipt and 
sufficiency of which are acknowledged), the Parties agree as follows:  

ARTICLE 1 
INTERPRETATION 

Section 1.1 Defined Terms.  

As used in this Agreement (including the recitals above), the capitalized terms listed 
below shall have the corresponding meanings. 

“Affiliate” means, with respect to any Person, any other Person who directly or 
indirectly controls, is controlled by, or is under direct or indirect common control with, 
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such Person, and includes any Person in like relation to an Affiliate. A Person shall be 
deemed to “control” another Person if such Person possesses, directly or indirectly, the 
power to direct or cause the direction of the management and policies of such other 
Person, whether through the ownership of voting securities, by contract or otherwise; 
and the term “controlled” shall have a similar meaning. 

“Agreement” means this Asset Purchase Agreement and all attached Schedules, in 
each case as the same may be supplemented, amended, restated or replaced from time 
to time, and the expressions “hereof”, “herein”, “hereto”, “hereunder”, “hereby” and 
similar expressions refer to this Agreement and all attached Schedules and unless 
otherwise indicated, references to Articles, Sections and Schedules are to Articles, 
Sections and Schedules in this Agreement.  

“Ancillary Agreements” means all agreements, certificates and other instruments 
delivered or given pursuant to this Agreement. 

“Approval and Vesting Order” means an approval and vesting order of the Court in 
form and in substance satisfactory to the Vendor and the Purchaser, each acting 
reasonably, approving this Agreement and vesting in and to the Purchaser the 
Purchased Assets, free and clear of and from any and all Encumbrances subject only to 
Permitted Liens to the extent and as provided for in such approval and vesting order. 

“Assignment Order” means an order or orders of the Court, in form and substance 
satisfactory to the Purchaser, acting reasonably, authorizing and approving the 
assignment of one or more Consent Required Contracts for which the consent, approval 
or waiver of the party or parties thereto (other than the Vendor) required to assign such 
Consent Required Contracts has not been obtained by Closing. 

“Assumed Contracts” means all of the Contracts of the Vendor used in the Business 
other than the Excluded Contracts.  

“Assumed Liabilities” has the meaning specified in 10Section 2.3.  

“BIA” means the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. 

“Books and Records” means all information in any form relating to the Purchased 
Assets, including books of account, financial, operations, sales books, tax, business, 
marketing, personnel and research information and records, technical information, drill 
logs, equipment logs, technical reports, operating guides and manuals and all other 
documents, files, correspondence and other information, including all data, information 
and databases stored on computer-related or other electronic media, but excluding the 
minute books and corporate records of the Vendor. 

“Business” has the meaning specified in the preamble to this Agreement. 

“Business Day” means any day of the year, other than a Saturday, Sunday or any day 
on which major Canadian chartered banks are closed for business in the Province of 
Ontario or the federal laws of Canada applicable in the Province of Ontario. 
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“Canada’s Anti-Spam Law” or “CASL” has the meaning specified in Section 2.1(k). 

“CCAA” means the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36. 

“CCAA Proceedings” has the meaning specified in the preamble to this Agreement. 

“Closing” means the completion of the transaction of purchase and sale contemplated 
in this Agreement.  

“Closing Date” means the date on which the Closing occurs, which date shall be no 
later than five (5) days from the issuance of the Approval and Vesting Order or such 
other date as mutually agreed between the Parties and the Monitor.  

“Consent Required Contract” means any Assumed Contract or License that is 
material to the Business, which is not assignable in whole or in part without the consent, 
approval or waiver of the party or parties thereto (other than the Vendor). 

“Contract” means all contracts, letters of intent, licenses, leases, agreements, 
obligations, promises, undertakings, arrangements, documents, commitments, 
entitlements or engagements to which the Vendor is a party or by which the Vendor is 
bound relating to the Purchased Assets and/or the Business, all as may be amended 
and/or restated, and including any and all related quotations, orders, proposals or 
tenders which remain open for acceptance, warranties and guarantees and documents 
ancillary thereto. 

“Credit Bid Amount” has the meaning specified in Section 3.1(c).  

“Cure Costs” means, in respect of any Consent Required Contract for which an 
Assignment Order is required, all amounts owing as at the Closing Date by the Vendor 
pursuant to such Consent Required Contract and all amounts required to be paid to cure 
any monetary defaults thereunder, if any, required to effect an assignment thereof from 
the Vendor to the Purchaser, together with any fee or other monetary concession 
approved by the Purchaser and granted in connection with obtaining any Assignment 
Order for such Consent Required Contract, including all administrative fees and 
counsel fees of the counterparties required to be paid to obtain such Assignment Order. 

“DIP Loan” means the debtor in possession loan made by the Purchaser to the Vendor 
in the amount of $500,000, plus any accrued interest and fees pursuant to the DIP Loan 
Agreement. 

“DIP Loan Agreement” means the DIP Loan Agreement dated September , 2021, 
as approved by the Court in the CCAA Proceedings and as may be amended and 
restated or modified from time to time.  

“Employee Plan” means all: 

(a) contracts, agreements, plans, arrangements or policies (written or oral) 
providing for incentive compensation, deferred compensation, bonuses, profit-
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sharing, severance or termination pay, share appreciation, share option, share 
purchase or other stock related rights relating to the Business; and  

(b) health or other medical benefits (other than the Canadian Pension Plan, the 
Ontario Health Insurance Plan and other similar health plans established and 
administered by any other province and workers’ compensation insurance 
provided pursuant to applicable Law), life or other insurance (including any 
self-insured arrangements), dental, disability, salary continuation, vacation, 
automobile, supplemental unemployment benefits, post-employment, 
retirement or supplemental retirement benefits (including compensation, health, 
medical or life insurance benefits);  

which are maintained, administered or contributed to by or on behalf of the Vendor and 
which covers any employee or former employee of the Vendor. 

“Employees” means any and all (i) employees who are actively at work (including full-
time, part-time or temporary employees) of the Vendor; and (ii) employees of the 
Vendor who are on leaves of absence (including maternity leave, parental leave, 
disability leave, sickness leave and other statutory leaves) as at the Closing Date. 

“Encumbrance” means any mortgage, charge, pledge, hypothec, security interest, 
deemed trust (statutory or otherwise), assignment, lien (statutory or otherwise), leases, 
rights of way, title defects, options, claim, adverse claims, encumbrances, easement, 
title retention agreement or arrangement, conditional sale, deemed or statutory trust, 
restrictive covenant or other encumbrance of any nature which, in substance, secures 
payment or performance of an obligation. 

“Excluded Assets” has the meaning specified in Section 2.2. 

“Excluded Contracts” means all of the Contracts listed in Schedule 1.1(a) – Excluded 
Contracts.  

“Excluded Liabilities” means any and all liabilities and obligations of the Vendor 
including, without limitation, liabilities in respect to the Excluded Assets, the Non-
Transferred Employee Liabilities and those liabilities listed in Schedule 1.1(b) – 
Excluded Liabilities. 

“Expense Reimbursement” has the meaning specified in Section 7.2(a). 

“Governmental Authorities” means governments, regulatory authorities, 
governmental departments, agencies, commissions, bureaus, officials, ministers, 
Crown corporations, courts, bodies, boards, tribunals or dispute settlement panels or 
other law or regulation-making organizations or entities: (i) having or purporting to 
have jurisdiction on behalf of any nation, province, territory, state or other geographic 
or political subdivision thereof; or (ii) exercising, or entitled or purporting to exercise 
any administrative, executive, judicial, legislative, policy, regulatory or taxing 
authority or power. 
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“HST” means all goods and services tax and harmonized sales tax imposed under Part 
IX of the Excise Tax Act (Canada) or any other statute in any jurisdiction of Canada. 

“Intellectual Property” means all intellectual property of the Vendor used by or 
currently being developed for use in the Business, and all rights, interests and benefits 
of the Vendor, through ownership, licensing or otherwise, including without limitation: 

(a) all patents, patent applications and other patent rights, including provisional and 
continuation patents; 

(b) all registered and unregistered trade-marks, service marks, logos, slogans, 
corporate names, business names and other indicia of origin, and all 
applications and registrations therefor; 

(c) registered and unregistered copyrights and mask works, including all copyright 
in and to computer software programs and applications and registrations of such 
copyright; 

(d) internet domain names, applications and reservations for internet domain 
names, uniform resource locators and the corresponding internet sites; 

(e) industrial designs;  

(f) trade secrets and proprietary information not otherwise listed in (a) through (e) 
above, including, without limitation, all inventions (whether or not patentable), 
invention disclosures, moral and economic rights of authors and inventors 
(however denominated), confidential information, technical data, customer 
lists, corporate and business names, trade names, trade dress, brand names, 
know-how, mask works, circuit topography, formulae, methods (whether or not 
patentable), designs, processes, procedures, technology, business methods, 
source codes, object codes, computer software programs (in either source code 
or object code form), databases, data collections and other proprietary 
information or material of any type, and all derivatives, improvements and 
refinements thereof, howsoever recorded or unrecorded;  

(g) any applications or registrations of the foregoing, issued patents, continuations 
in part, divisional applications or analogous rights therefor, in each case 
whether registered or not; and 

(h) all Licenses in respect to any intellectual property.  

“Laws” means any principle of common law and all applicable (i) laws, constitutions, 
treaties, statutes, codes, ordinances, orders, decrees, rules, regulations and by-laws; (ii) 
judgments, orders, writs, injunctions, decisions, awards and directives of any 
governmental entity; and (iii) to the extent that they have the force of law, standards, 
policies, guidelines, notices and protocols of any governmental entity. 
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“Licenses” means all licenses, sub-licenses and other agreements by or through which 
other Persons grant the Vendor exclusive or non-exclusive rights or interests in or to 
any Intellectual Property that is used in connection with the Business.  

“Monitor’s Certificate” has the meaning specified in Section 9.3. 

“Non-Transferred Employee Liabilities” means all liabilities relating to the Non-
Transferred Employees, including Wages, vacation pay, termination costs, notice or 
pay in lieu of notice, severance, wrongful and constructive dismissal damages, human 
rights claims, all liabilities pursuant to any Employee Plan. 

“Non-Transferred Employees” means all Employees who are not Transferred 
Employees.  

“Notice” has the meaning specified in Section 11.1. 

“Offerees” has the meaning specified in Section 6.4(a). 

“Parties” has the meaning specified in the recitals above. 

“Permitted Liens” means any permitted liens set forth in Schedule 1.1(d). 

“Person” means an individual, partnership, limited partnership, limited liability 
partnership, corporation, limited liability company, unlimited liability company, joint 
stock company, trust, unincorporated association, joint venture or other entity and 
pronouns have a similarly extended meaning. 

“Priority Payables” has the meaning specified in Section 3.1(a).  

“Purchase Price” has the meaning specified in Section 3.1, subject to any change 
pursuant to Section 3.1. 

“Purchased Assets” has the meaning specified in Section 2.1. 

“Purchaser” has the meaning specified in the preamble above. 

“Purchaser Debt” means collectively, all liabilities of the Vendor to the Purchaser 
estimated to be $, as at , 2021, plus interest and costs continuing to accrue. 

“RVO” has the meaning specified in Section 7.2(d)(v). 

“Sale Process” means the sale solicitation process set forth in Schedule 1.1(c) as 
approved by the Court on , 2021, as may be amended or otherwise modified from 
time to time in accordance with the terms therein.   

“Sale Process Approval Order” means the Court order approving the Sale Process.  

“Successful Bid” has the meaning specified in the Sale Process. 
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“Successful Bidder” has the meaning specified in the Sale Process. 

“Tax Act” means the Income Tax Act (Canada), as amended and any relevant 
legislation of a province imposing tax similar to the Income Tax Act (Canada).  

“Tax Returns” means any and all returns, reports, declarations, elections, notices, 
forms, designations, filings, and other documents filed or required to be filed in respect 
of Taxes. 

“Taxes” means (i) any and all taxes, duties, fees, excises, premiums, assessments, 
imposts, levies, rates, withholdings, dues, contributions and other charges, collections 
or assessments of any kind whatsoever; (ii) all interest, penalties, fines, additions to tax 
or other additional amounts imposed on or in respect of amounts of the type described 
in clause (i) or (ii) above; and (iii) any liability for the payment of any amounts of the 
type described in clauses (i) or (ii) above as a result of any express or implied obligation 
to indemnify any other Person or as a result of being a transferee or successor in interest 
to any party. 

“Transferred Employees” means Offerees who accept offers of employment given in 
accordance with this Agreement from the Purchaser. 

“Vendor” has the meaning specified in the recitals above. 

“Wages” has the meaning specified in Section 6.4(d). 

Section 1.2 References and Usage. 

Unless expressly stated otherwise, in this Agreement: 

(a) reference to a gender includes all genders; 

(b) the singular includes the plural and vice versa; 

(c) “or” is used in the inclusive sense of “and/or”; 

(d) “any” means “any and all”; 

(e) the words “including”, “includes” and “include” mean “including (or includes 
or include) without limitation”; 

(f) the phrase “the aggregate of”, “the total of”, “the sum of”, or a phrase of similar 
meaning means “the aggregate (or total or sum), without duplication, of”; 

(g) $ or dollars refers to the Canadian currency unless otherwise specifically 
indicated; 

(h) a statute includes all rules and regulations made under it, if and as amended, re-
enacted or replaced from time to time; 
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(i) a Person includes its predecessors, successors and permitted assigns; 

(j) the term “notice” refers to written notices except as otherwise specified; 

(k) the term “Agreement” and any reference in this Agreement to this Agreement 
or any other agreement or document includes, and is a reference to, this 
Agreement or such other agreement or document as it may have been, or may 
from time to time be amended, restated, replaced, supplemented or novated and 
all schedules to it, except as otherwise provided in this Agreement; and 

(l) whenever payments are to be made or an action is to be taken on a day which 
is not a Business Day, such payment will be required to be made or such action 
will be required to be taken on or not later than the next succeeding Business 
Day and in the computation of periods of time, unless otherwise stated, the word 
“from” means “from and excluding” and the words “to” and “until” each mean 
“to and including”. 

Section 1.3 Headings, etc. 

The use of headings (e.g. Article, Section, etc.) in this Agreement is reference only and 
is not to affect the interpretation of this Agreement.  References in the Agreement to Article, 
Section etc., unless otherwise specified, shall mean the applicable Article, Section, etc. of this 
Agreement. 

Section 1.4 Schedules. 

The schedules attached to this Agreement form an integral part of this Agreement for 
all purposes of it. 

Schedule 1.1(a) Excluded Contracts 
Schedule 1.1(b) Excluded Liabilities 
Schedule 1.1(c) Sale Process 
Schedule 2.2(d) Excluded Assets 
Schedule 3.3 Purchase Price Allocation   
Schedule 5.1(e) Priority Amounts 

 

ARTICLE 2 
PURCHASE AND SALE 

Section 2.1 Purchased Assets.   

Subject to the terms and conditions of this Agreement, the Vendor agrees to sell, assign 
and transfer to the Purchaser and the Purchaser agrees to purchase from the Vendor on the 
Closing Date, on an “as is, where is” basis, all of the Vendor’s right, title and interest in the 
Vendor’s property, assets and undertakings of every kind and description and wheresoever 
situate, of the Business, other than the Excluded Assets (collectively, the “Purchased Assets”), 
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free and clear of all Encumbrances. Without limiting the forgoing, the Purchased Assets shall 
include: 

(a) Equipment and Supplies. All equipment, furnishings, furniture, parts, dies, 
molds, tooling, tools, computer hardware, supplies, accessories and other 
tangible personal and moveable property (other than inventory) owned by the 
Vendor and used in connection with the Business; 

(b) Contracts. All Assumed Contracts and all rights, title, interests and obligations 
thereunder;  

(c) Computer Software. All software and documentation used in the Business, 
including, all electronic data processing systems, program specifications, input 
data, report layouts, formats, algorithms, record file layouts, diagrams, 
functional specifications, narrative descriptions, flow charts, operating 
manuals; 

(d) Cash and Accounts Receivable. All cash in the bank accounts of the Vendor 
and all accounts receivable (including unbilled revenue from work in progress), 
bills receivable, contractual hold-backs, trade accounts, trade debts and book 
debts due or accruing due in connection with the Business, including any 
refunds and rebates receivable relating to the Business or the Purchased Assets 
and the full benefit of all security (including cash deposits), guarantees and 
other collateral held by the Vendor relating to the Business, and amounts 
receivable (or which may become receivable) by the Vendor under royalty 
agreements or other agreements or documents related thereto and  all bank 
accounts;   

(e) Prepaid Expenses. All prepaid expenses of the Business; 

(f) Intellectual Property. All right, title and interest of the Vendor in and to the 
Intellectual Property owned by or licensed to the Vendor for use in connection 
with the Business or the Purchased Assets, including domain names and 
telephone numbers; 

(g) Books and Records. The Books and Records of the Vendor related to the 
Business, the Purchased Assets or the Assumed Liabilities; 

(h) Claims. All claims of the Vendor relating to the Business or the Purchased 
Assets whether choate or inchoate, known or unknown, contingent or 
otherwise;  

(i) Tax Refunds. The proceeds of any and all refundable Taxes payable or paid by 
the Vendor net of any amounts withheld by any taxing authority, and any claim 
or right of the Vendor to any refund, rebate, or credit of Taxes; 
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(j) Goodwill. The goodwill of the Business, including the exclusive right of the 
Purchaser to represent itself as carrying on the Business in continuation of and 
in succession to the Vendor (including all business names related thereto);  

(k) CASL. All consents, whether express or implied, granted in favour of the 
Vendor in accordance with An Act to promote the efficiency and adaptability of 
the Canadian economy by regulating certain activities that discourage reliance 
on electronic means of carrying out commercial activities, and to amend the 
Canadian Radio-television and Telecommunications Commission Act, the 
Competition Act, the Personal Information Protection and Electronic 
Documents Act and the Telecommunications Act (Canada) (commonly known 
as “Canada’s Anti-Spam Law” or “CASL”); 

(l) Insurance. The interest of the Vendor in: (i) all contracts of insurance, 
insurance policies and insurance plans which are assets of or maintained in 
connection with the Purchased Assets; (ii) any insurance proceeds net of any 
deductibles recovered by the Vendor under all other contracts of insurance, 
insurance policies (excluding D&O policies) and insurance plans between the 
date of this Agreement and the Closing Date; and (iii) the full benefit of the 
Vendor’s rights to insurance claims relating to the Business and amounts 
recoverable in respect thereof net of any deductible to the extent any of the 
foregoing are transferable; 

(m) Warranty Rights. All warranty rights against manufacturers or suppliers 
relating to any of the Purchased Assets; and 

(n) Other Property. All other property, assets and undertakings of the Vendor of 
whatever nature or kind used in connection with the Business and/or the 
Purchased Assets, other than the Excluded Assets.  

 

Section 2.2 Excluded Assets. 

The Purchased Assets shall not include any of the following assets (collectively, the 
“Excluded Assets”):  

(a) the Excluded Contracts; and 

(b) the Excluded Assets listed on Schedule 2.2(d). 

Section 2.3 Assumed Liabilities. 

Subject to this transaction Closing on the Closing Date, the Purchaser agrees to 
discharge, perform and fulfil the obligations and liabilities of the Vendor with respect to the 
Purchased Assets that are due and payable or relate to period from and after the Closing Date 
(the “Assumed Liabilities”).  
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Other than the Assumed Liabilities, the Purchaser shall not assume and shall have no 
obligation to discharge, perform or fulfil any other liabilities, including the Excluded 
Liabilities.  

Section 2.4 Assignment and Assumption of Consent Required Contracts. 

(a) Notwithstanding anything in this Agreement, the Purchaser shall not assume 
and has no obligation to discharge any liability or obligation under or in respect 
of any Consent Required Contract unless: (a) the consent, approval or waiver 
of the party or parties to such Consent Required Contract (other than the 
Vendor) required to assign such Consent Required Contract has been obtained 
on terms satisfactory to the Purchaser, acting reasonably and the value of such 
Consent Required Contract has enured to the Purchaser; or (b) such Consent 
Required Contract is subject to an Assignment Order. 

(b) The Vendor and the Purchaser shall use reasonable commercial efforts to obtain 
the consent, approval or waiver of the party or parties to each Consent Required 
Contract (other than the Vendor) to the assignment of such Consent Required 
Contract prior to the filing of the motion materials for the Approval and Vesting 
Order. For greater certainty, neither the Vendor nor the Purchaser is under any 
obligation to pay any money, incur any obligations, commence any legal 
proceedings (other than as set forth below with respect to Assignment Orders), 
or offer or grant any accommodation (financial or otherwise) to any third party 
in order to obtain any such consent, approval or waiver. 

(c) In the event that the consent, approval or waiver required to assign any Consent 
Required Contract is not obtained before the date the motion materials are filed 
for the Approval and Vesting Order, the Vendor shall, at the request of the 
Purchaser and prior to Closing, seek the Assignment Order for such Consent 
Required Contract in form and substance satisfactory to the Vendor and the 
Purchaser, each acting reasonably. 

(d) Subject to Closing, in the event that the consent to assign any Consent Required 
Contract is not obtained and the Vendor is required to obtain the Assignment 
Order for one or all of the Consent Required Contracts, the Purchaser shall pay 
the applicable Cure Costs related to such Consent Required Contracts on 
Closing. 

ARTICLE 3 
PURCHASE PRICE 

Section 3.1 Purchase Price. 

The purchase price payable by the Purchaser to the Vendor for the Purchased Assets 
(the “Purchase Price”) shall be the aggregate of the following: 

(a) the assignment and assumption of the amount of the DIP Loan advanced by the 
Purchaser to the Vendor pursuant to the DIP Loan Agreement; 
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(b) the payment in cash, or the assumption of, any payables of the Vendor, which 
by operation of law, are in priority to the security interest of the Purchaser in 
respect to the Purchaser Debt (the “Priority Payables”); and 

(c) the amount of $1,079,818.85 as a credit bid on account of the Purchaser Debt 
(the “Credit Bid Amount”). 

Section 3.2 Payment of the Purchase Price. 

The Purchaser shall pay and satisfy the Purchase Price: 

(a) at Closing, by the payment in cash, or, with the consent of the holder of a 
Priority Payable, the assumption of, all Priority Payables; 

(b) at Closing, by the assumption of the amount of the DIP Loan owing by the 
Vendor to the Purchaser;  

(c) at Closing, by the cancellation of the Credit Bid Amount; and 

(d) at Closing, by the assumption of the Assumed Liabilities.  

Section 3.3 Purchase Price Allocation. 

The Purchase Price shall be allocated among the Purchased Assets in the manner and 
form set out in Schedule 3.3 – Purchase Price Allocation. Such allocation shall be binding and 
the Purchaser and Vendor shall report the purchase and sale of the Purchased Assets and file 
all filings which are necessary or desirable under the Tax Act to give effect to such allocations 
and shall not take any position or action inconsistent with such allocation.  

Section 3.4 No Effect on Other Rights. 

The determination of the Purchase Price in accordance with the provisions of this 
Article will not limit or affect any other rights or causes of action either the Purchaser or the 
Vendor may have with respect to the representations, warranties or covenants in its favour 
contained in this Agreement. 

ARTICLE 4 
TAX MATTERS 

Section 4.1 Transfer Taxes. 

The Purchaser shall be liable for and shall pay all sales Taxes and all other similar 
Taxes properly payable upon and in connection with the sale, assignment and transfer of the 
Purchased Assets from the Vendor to the Purchaser, other than any taxes payable on the 
Vendor’s net income, profits or gains. 
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Section 4.2 Tax Elections. 

The Parties shall use their commercially reasonable efforts in good faith to minimize 
(or eliminate) any taxes payable under the Excise Tax Act (Canada) in respect of the Closing 
by, among other things, making such elections and taking such steps as may be provided for 
under that Act, including, for greater certainty, making a joint election in a timely manner 
under Section 167 of that Act, under Section 22 of the Tax Act and under Subsections 20(24) 
and 20(25) of the Tax Act (and the corresponding sections of any provincial legislation) as 
may reasonably be requested by the Purchaser in connection with the Closing.  

ARTICLE 5 
REPRESENTATIONS AND WARRANTIES 

Section 5.1 Representations and Warranties of the Vendor. 

The Vendor represents and warrants as follows to the Purchaser and acknowledges and 
agrees that the Purchaser is relying upon the representations and warranties in connection with 
its purchase of the Purchased Assets and its assumption of the Assumed Liabilities. 

(a) Incorporation and Qualification. The Vendor is a corporation incorporated 
and existing under the laws of jurisdiction of its formation.  The Vendor has the 
corporate power and authority to own and operate its property, carry on its 
business and, subject to Court approval, enter into and perform its obligations 
under this Agreement and each of the Ancillary Agreements to which it is a 
party. 

(b) Corporate Authorization. Subject to the issuance of the Approval and Vesting 
Order, the execution and delivery of and performance by the Vendor of this 
Agreement and each of the Ancillary Agreements to which it is a party and the 
consummation of the transactions contemplated by them have been duly 
authorized by all necessary and corporate action on the part of each of them. 

(c) Execution and Binding Obligation. Subject to the issuance of the Approval 
and Vesting Order, this Agreement and each of the Ancillary Agreements to 
which the Vendor is a party have been duly executed and delivered by the 
Vendor and constitute legal, valid and binding agreements of it, enforceable 
against it in accordance with their respective terms. 

(d) Residence of the Vendor. The Vendor is not a non-resident of Canada within 
the meaning of the Tax Act. The Vendor is not a non-Canadian within the 
meaning of the Investment Canada Act.  

(e) HST Registrant.  The Vendor is a registrant for the purposes of the tax imposed 
under Part IX of the Excise Tax Act (Canada) and its registration number is . 

(f) Taxes. The Vendor has, in accordance with applicable Laws, invoiced, 
collected, withheld, reported and remitted to the appropriate tax authority all 
Taxes which are due and payable by the Vendor. There are no liens for Taxes 
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(other than Permitted Liens) against the Purchased Assets. None of the 
Purchased Assets is the subject of any trust (other than a Permitted Lien) arising 
under any Law relating to Taxes.  

Section 5.2 Representations and Warranties of the Purchaser. 

The Purchaser represents and warrants as follows to the Vendor and acknowledges and 
agrees that the Vendor is relying on such representations and warranties in connection with its 
sale of the Purchased Assets: 

(a) Incorporation and Corporate Power. The Purchaser is an entity that is duly 
formed and validly existing under the laws of the jurisdiction of its formation, 
has full power and capacity to own the Purchased Assets and to carry on the 
Business as now conducted has the power and authority to enter into and 
perform its obligations under this Agreement and each of the Ancillary 
Agreements to which it is a party. 

(b) Corporate Authorization. The execution and delivery of and performance by 
the Purchaser of this Agreement and each of the Ancillary Agreements to which 
it is a party and the consummation of the transactions contemplated by them 
have been duly authorized by all necessary action on the part of the Purchaser. 

(c) Execution and Binding Obligation. This Agreement and each of the Ancillary 
Agreements to which the Purchaser is a party have been duly executed and 
delivered by the Purchaser and constitute legal, valid and binding agreements 
of the Purchaser, enforceable against it in accordance with their respective 
terms subject only to any limitation under applicable Laws relating to (i) 
bankruptcy, winding-up insolvency, arrangement, fraudulent preference and 
conveyance, assignment and preference and other similar laws of general 
application affecting creditors’ rights, and (ii) the discretion that a court may 
exercise in the granting of equitable remedies such as specific performance and 
injunction. 

(d) HST Registrant. The Purchaser will be as at Closing, a registrant for the 
purposes of the tax imposed under Part IX of the Excise Tax Act (Canada) and 
its registration number is . 

Section 5.3 No Other Representations or Warranties. 

 The representations and warranties given by the Vendor in Section 5.1 are the only 
representations and warranties of the Vendor in connection with this Agreement and the 
transactions contemplated by it.  Except for the representations and warranties given by the 
Vendor in Section 5.1, the Purchaser is purchasing the Purchased Assets on an “as is, where 
is” basis and does not rely upon any statements, representations, promises, warranties, 
conditions or guarantees whatsoever by the Vendor or the Monitor, whether express or implied 
(by operation of law or otherwise), oral or written, legal, equitable, conventional, collateral or 
otherwise, regarding any of the assets to be acquired or any of the liabilities to be assumed or 
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the completeness of any information provided in connection therewith.  No representation, 
warranty or condition is expressed or can be implied as to title, encumbrances, description, 
fitness for purpose, merchantability, condition, quantity or quality or in respect of any other 
matter or thing whatsoever concerning the Purchased Assets, the Business, or the Assumed 
Liabilities. 

Section 5.4 AS IS, WHERE IS. 

THE PURCHASER ACKNOWLEDGES AND AGREES THAT, EXCEPT AS 
EXPRESSLY SET FORTH HEREIN, THE PURCHASED ASSETS AND THE BUSINESS 
ARE PURCHASED AND THE ASSUMED LIABILITIES ARE ASSUMED BY THE 
PURCHASER “AS IS, WHERE IS” AS THEY SHALL EXIST AT THE CLOSING DATE 
WITH ALL FAULTS AND WITHOUT ANY REPRESENTATIONS OR WARRANTIES, 
EXPRESS OR IMPLIED, IN FACT OR BY LAW WITH RESPECT TO THE PURCHASED 
ASSETS, THE BUSINESS, AND THE ASSUMED LIABILITIES, AND WITHOUT ANY 
RECOURSE TO ANY OF THE VENDOR, THE MONITOR OR ANY OF THEIR 
DIRECTORS, OFFICERS, SHAREHOLDERS, EMPLOYEES, AGENTS, 
REPRESENTATIVES OR ADVISORS, OTHER THAN FOR FRAUD. THE PURCHASER 
AGREES TO ACCEPT THE PURCHASED ASSETS, THE BUSINESS, AND THE 
ASSUMED LIABILITIES IN THE CONDITION, STATE AND LOCATION THEY ARE IN 
ON THE CLOSING DATE BASED ON THE PURCHASER’S OWN INSPECTION, 
EXAMINATION AND DETERMINATION WITH RESPECT TO ALL MATTERS AND 
WITHOUT RELIANCE UPON ANY EXPRESS OR IMPLIED REPRESENTATIONS OR 
WARRANTIES OF ANY KIND OR NATURE MADE BY OR ON BEHALF OF OR 
IMPUTED TO ANY OF THE VENDOR OR THE MONITOR, EXCEPT AS EXPRESSLY 
SET FORTH IN THIS AGREEMENT. Unless specifically stated in this Agreement, the 
Purchaser acknowledges and agrees that no representation, warranty, term or condition, 
understanding or collateral agreement, whether statutory, express or implied, oral or written, 
legal, equitable, conventional, collateral or otherwise, is being given by the Vendor or Monitor 
in this Agreement or in any instrument furnished in connection with this Agreement, as to 
description, fitness for purpose, sufficiency to carry on any business, operate, merchantability, 
quantity, condition, ownership, quality, value, suitability, durability, environmental condition, 
assignability or marketability thereof, or in respect of any other matter or thing whatsoever, 
and all of the same are hereby expressly excluded. 

ARTICLE 6 
PRE-CLOSING COVENANTS OF THE PARTIES 

Section 6.1 Access by Purchaser. 

Subject to applicable Law, from the date that this Agreement is selected, or deemed to 
be selected as, the Successful Bid in accordance with the Sale Process until the Closing, the 
Vendor shall upon reasonable notice, permit the Purchaser and its partners and Affiliates, its 
and their respective employees, agents, counsel, accountants or other representatives, lenders, 
potential lenders and potential investors to have reasonable access during normal business 
hours to (i) the premises of the Vendor; (ii) the Purchased Assets, including all Books and 
Records and all minute books and corporate records of the Vendor using commercially 
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reasonable efforts; (iii) the Assumed Contracts; and (iv) furnish to the Purchaser or its partners, 
employees, agents, counsel, accountants or other representatives, lenders, potential lenders and 
potential investors such financial and operating data and other information with respect to the 
Purchased Assets and the Vendor (to the extent such data or information is in the Vendor’s 
possession or, using commercially reasonable efforts, can be obtained by the Vendor or the 
Monitor) as the Purchaser from time to time reasonably requests. 

Section 6.2 Access by Monitor. 

From the Closing Date, the Purchaser shall, upon reasonable notice, permit 
representatives of the Monitor to have reasonable access during normal business hours to the 
Books and Records for the purpose of completing its mandate as the Monitor from time to time 
reasonably requests. 

Section 6.3 Title and Risk. 

 The Purchased Assets shall remain at the risk of the Vendor until Closing and at the 
risk of the Purchaser from and after Closing. The Vendor covenants to the Purchaser that, 
during the period from and including the date hereof through and including the Closing Date 
or the earlier termination of this Agreement, the Vendor shall use commercially reasonable 
efforts to conduct the Business in substantially the same manner as conducted as of the date 
hereof. 

Section 6.4 Employees.  

(a) The Purchaser shall, prior to the Closing Date, offer employment conditional 
on Closing and effective as of the Closing Date to the all of the Employees 
whom the Purchaser wishes, in its sole discretion (subject to the requirements 
of applicable Law, if any), to employ after the Closing (collectively, the 
“Offerees”) on such employment terms and conditions as the Purchaser 
considers appropriate or as may be required in accordance with applicable Law. 

(b) At least two (2) Business Days prior to the Closing Date, the Purchaser shall 
provide the Vendor and the Monitor with a schedule setting forth a list of the 
names of all Offerees. 

(c) The Vendor shall terminate the employment of all Employees no later than the 
Closing. 

(d) Prior to the Closing Date, the Vendor shall process, or cause to be processed, 
the payroll for, and pay (or cause to be paid), all compensation, including the 
base wages, base salary, vacation pay and ordinary course sales commissions 
for all Employees (collectively, “Wages”) as and when due for the period prior 
to Closing. The Vendor shall withhold and remit all applicable payroll taxes 
and deductions from Wages at source as required by Law. 

(e) Following the Closing, the Purchaser shall process the payroll for, and pay (or 
cause to be paid), as and when due, (i) all unpaid Wages accrued but which did 
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not become due prior to the Closing Date with respect to each Transferred 
Employee; and (ii) all Wages accrued on and after the Closing Date with respect 
to each Transferred Employee.  

(f) All Non-Transferred Employee Liabilities shall be dealt with in the CCAA 
Proceedings or any subsequent bankruptcy of the Vendor in accordance with 
the entitlement and priority afforded to such claims under applicable Law. The 
Purchaser shall not assume or be liable for any Non-Transferred Employee 
Liabilities. 

Section 6.5 Notices and Requests for Consents. 

(a) Subject to the selection or deeming of this Agreement as the Successful Bid in 
accordance with the Sale Process, the Vendor shall use its commercially 
reasonable efforts to obtain or cause to be obtained prior to Closing, at its 
expense, all consents, approvals and waivers that are required by the terms of 
the Consent Required Contracts, or an Assignment Order in order to complete 
the transactions contemplated by this Agreement.  

(b) The Vendor and the Monitor shall provide notices (in form and substance 
acceptable to the Purchaser, acting reasonably) that are required by the terms of 
the Assumed Contracts in connection with the transaction contemplated 
pursuant to the Approval and Vesting Order and this Agreement. 

Section 6.6 Transfer of the Purchased Assets. 

The Vendor shall take all necessary steps and proceedings to permit title to the 
Purchased Assets to be duly and validly transferred and assigned to the Purchaser at the Closing 
pursuant to the Approval and Vesting Order and this Agreement, free from all Encumbrances. 

Section 6.7 Actions to Satisfy Closing Conditions. 

(a) The Vendor shall use its commercially reasonable efforts to take or cause to be 
taken all such actions so as to ensure compliance with all of the conditions set 
forth in Section 8.1. 

(b) The Purchaser shall use its commercially reasonable efforts to take or cause to 
be taken all such actions so as to ensure compliance with all of the conditions 
set forth in Section 8.2. 

ARTICLE 7 
SALES PROCESS 

Section 7.1 Compliance with Sale Process.  

The Parties each agree to comply with the Sale Process.  

Section 7.2 Expense Reimbursement. 
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(a) In consideration for the Purchaser’s expenditure in the preparation of this 
Agreement, and in performing due diligence with respect to the Vendor and the 
Purchased Assets, if this Agreement is terminated pursuant to Section 10.1(1) 
or Section 10.1(2)(b), then the Vendor shall reimburse the Purchaser for its 
expenses reasonably incurred in connection with this Agreement up to a 
maximum amount of $25,000 (the “Expense Reimbursement”). 

(b) The Purchaser agrees that the Expense Reimbursement will be the sole and 
exclusive remedy of the Purchaser against the Vendor in the event that this 
Agreement is terminated pursuant to Section 10.1(1) or Section 10.1(2)(b). 

(c) If the Purchaser is not selected as, or deemed to be, the Successful Bidder, the 
Vendor shall request that the order of the Court approving the sale of the assets 
of the Vendor to the Successful Bidder to include a provision requiring that the 
Expense Reimbursement be paid to the Purchaser in accordance with the Sale 
Process and that the payment of the Expense Reimbursement be approved as 
part of such sale and not be voidable as a matter of bankruptcy law or otherwise. 

(d) The Vendor shall seek the approval of the Court to the transactions 
contemplated by this Agreement in accordance with the following: 

(i) Promptly upon execution of this Agreement, the Vendor shall seek 
approval of the (i) Sale Process; (ii) filing of this Agreement as a 
“stalking horse bid”; and (iii) the Expense Reimbursement.  

(ii) The Vendor and the Purchaser acknowledge that: (i) this Agreement and 
the transactions contemplated herein are subject to Court approval; and 
(ii) Closing the transactions contemplated herein is subject to this 
Agreement being determined to be the Successful Bid in accordance 
with the Sale Process and to the issuance of the Approval and Vesting 
Order or RVO, as applicable.  

(iii) As soon as practicable if the Purchaser is selected as, or deemed to be, 
the Successful Bidder, the Vendor shall file motion materials seeking 
the issuance of the Approval and Vesting Order or RVO, as applicable.  

(iv) If the Purchaser is selected, or deemed to be selected as the Successful 
Bidder, as soon as practicable, the Purchaser shall advise the Vendor 
and the Monitor in writing of the Consent Required Contracts for which 
the Purchaser requires the Vendor to seek an Assignment Order. 

(v) The Vendor and the Purchaser shall cooperate with filing and serving 
the motion for issuance and entry of the Approval and Vesting Order 
and any Assignment Orders required pursuant to Section 2.4(c). If 
determined to be necessary by the Purchaser, the Vendor shall cooperate 
to obtain a reverse vesting order (the “RVO”) pursuant to which the 
Purchaser shall acquire the shares of the Vendor and the liabilities of the 
Vendor, other than the Assumed Liabilities, shall be vested to a newly 
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incorporated company such that the Vendor shall be cleansed of all such 
liabilities.  

(vi) The Vendor, in consultation with the Purchaser, shall determine all 
Persons required to receive notice of the motions for the Approval and 
Vesting Order, Assignment Order or the RVO, as applicable under 
applicable Laws and the requirements of the CCAA, the Court and any 
other Person determined necessary by the Vendor or the Purchaser. 

ARTICLE 8 
CONDITIONS OF CLOSING 

Section 8.1 Conditions for the Benefit of the Purchaser. 

The purchase and sale of the Purchased Assets and the assumption of the Assumed 
Liabilities are subject to the following conditions being satisfied on or prior to the Closing 
Date, which conditions are for the exclusive benefit of the Purchaser and may be waived, in 
whole or in part, by the Purchaser in its sole discretion: 

(a) Successful Bid. The Purchaser shall have been selected as, or deemed to be, the 
Successful Bidder, following the completion of the Sale Process. 

(b) Truth of Representations and Warranties. The representations and 
warranties of the Vendor contained in this Agreement were true and correct, in 
all material respects, as of the date of this Agreement and as of the Closing Date 
with the same force and effect as if such representations and warranties had 
been made on and as of such date and the Vendor shall have executed and 
delivered a certificate of a senior officer to that effect. Upon the delivery of 
such certificate, the representations and warranties of the Vendor in Section 5.1 
will be deemed to have been made on and as of the Closing Date with the same 
force and effect as if made on and as of such date. 

(c) Performance of Covenants. The Vendor shall have fulfilled or complied, in 
all material respects, with all covenants contained in this Agreement required 
to be fulfilled or complied with by it at or prior to the Closing, and the Vendor 
shall have executed and delivered a certificate of an authorized representative 
to that effect. 

(d) Consents for Consent Required Contracts. All consents, approvals or 
waivers for each Consent Required Contract shall have been obtained on terms 
acceptable to the Purchaser, acting reasonably, or an Assignment Order will 
have been obtained in respect thereof.  All such consents, approvals, waivers or 
Assignment Orders will be in force and will not have been modified, rescinded, 
appealed or stayed. 

(e) No Bankruptcy: The Vendor shall not be and shall not have become a bankrupt 
under the BIA.   
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(f) Legal Action. There shall be no order issued by any Governmental Authority 
delaying, restricting or preventing consummation of the transactions 
contemplated herein.  

(g) Deliveries. The Vendor shall have delivered or caused to be delivered to the 
Purchaser the following in form and substance satisfactory to the Purchaser 
acting reasonably: 

(i) consents to the assignment of the Consent Required Contracts to the 
extent that an Assignment Order was not obtained; 

(ii) the certificates referred to in Section 8.1(b) and Section 8.1(c); 

(iii) the issued and entered Approval and Vesting Order or RVO as 
applicable, which order shall not have been modified, rescinded, 
appealed or stayed;  

(iv) a copy of the Monitor’s Certificate (such certificate shall be filed with 
the Court by the Monitor following Closing and a copy of such filed 
Monitor’s Certificate shall be delivered to the Purchaser promptly 
thereafter); 

(v) the originals of the Books and Records, excluding those Excluded 
Assets but including all Tax Returns pertaining to corporate income 
Taxes of the Vendor for the previous 5 years from the Closing Date, that 
are available to the Vendor using commercially reasonable efforts;  

(vi) the Purchased Assets, which shall be delivered in situ, other than the 
cash held in the Vendor’s bank accounts on the Closing Date, which 
shall be transferred to the Purchaser; and  

(vii) an assignment and assumption agreement, bill of sale or such other 
conveyances, assignments, documents and instruments of transfer as 
may be reasonably required by the Purchaser to complete the transaction 
contemplated herein. 

Section 8.2 Conditions for the Benefit of the Vendor. 

The purchase and sale of the Purchased Assets and the assumption of the Assumed 
Liabilities are subject to the following conditions being satisfied on or prior to the Closing 
Date, which conditions are for the exclusive benefit of the Vendor and may be waived, in whole 
or in part, by the Vendor in its sole discretion. 

(a) Truth of Representations and Warranties. The representations and 
warranties of the Purchaser contained in this Agreement were true and correct, 
in all material respects, as of the date of this Agreement as of the Closing Date 
with the same force and effect as if such representations and warranties had 
been made on and as of such date and the Purchaser shall have executed and 
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delivered a certificate of a senior officer to that effect. Upon delivery of such 
certificate, the representations and warranties of the Purchaser in Section 5.2 
will be deemed to have been made on and as of the Closing Date with the same 
force and effect as if made on and as of such date. 

(b) Performance of Covenants. The Purchaser shall have fulfilled or complied, in 
all material respects, with all covenants contained in this Agreement required 
to be fulfilled or complied with by it at or prior to Closing and the Purchaser 
shall have executed and delivered a certificate of a senior officer to that effect. 

(c) Deliveries. The Purchaser shall have delivered or caused to be delivered to the 
Vendor the following in form and substance satisfactory to the Vendor, acting 
reasonably: 

(i) all resolutions of the board of directors of the Purchaser approving the 
entering into and completion of the transactions contemplated by this 
Agreement and the Ancillary Agreements; 

(ii) a certificate of status, compliance, good standing or like certificate with 
respect to the Purchaser issued by appropriate government official of 
the jurisdiction of its incorporation; and 

(iii) the certificates referred to in Section 8.2(a) and Section 8.2(b). 

(d) Proceedings. All proceedings to be taken in connection with the transactions 
contemplated in this Agreement and any Ancillary Agreement are reasonably 
satisfactory in form and substance to the Vendor, acting reasonably, and the 
Vendor shall have received copies of all the instruments and other evidence as 
it may reasonably request in order to establish the consummation of such 
transactions and the taking of all proceedings in connection therewith. 

(e) Legal Action. There shall be no order by issued by any Governmental 
Authority delaying, restricting or preventing consummation of the transactions 
contemplated herein.  

Section 8.3 Conditions for the Benefit of the Purchaser and the Vendor. 

The purchase and sale of the Purchased Assets is subject to the following conditions 
being satisfied on or prior to the Closing Date, which conditions are for the benefit of both the 
Vendor and the Purchaser and may be jointly waived, in whole or in part, by the Vendor and 
the Purchaser. 

(a) Approval and Vesting Order. The Approval and Vesting Order shall have 
been obtained and shall not have been appealed, set aside, varied or stayed or, 
if appealed or stayed, all appeals shall have been dismissed and all stays shall 
have been lifted, respectively. 
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(b) Monitor’s Certificate.  The Monitor shall have delivered the Monitor’s 
Certificate confirming the satisfaction of all conditions under this Agreement, 
payment of the Purchase Price and the vesting of the Purchased Assets pursuant 
to the Approval and Vesting Order. 

ARTICLE 9 
CLOSING 

Section 9.1 Date, Time and Place of Closing. 

Closing will take place on the Closing Date by exchanging signature pages of the 
Parties electronically or at the offices of counsel to the Vendor in Toronto, Ontario, or at such 
other place, on such other date and at such other time as may be consented to by the Monitor 
and agreed upon in writing between the Vendor and the Purchaser. 

Section 9.2 Closing Procedures. 

Subject to satisfaction or waiver by the relevant Party of the conditions of closing, on 
the Closing Date, the Closing shall be deemed completed upon the delivery of the Monitor’s 
Certificate. 

Section 9.3 Monitor’s Certificate. 

The Parties hereby acknowledge and agree that the Monitor shall be entitled to file a 
certificate, substantially in the form attached to the Approval and Vesting Order or RVO, as 
applicable (the “Monitor’s Certificate”), with the Court upon receiving written confirmation 
from the Purchaser and the Vendor that all conditions of Closing have been satisfied or waived. 

 
ARTICLE 10 

TERMINATION 

Section 10.1 Termination Rights. 

(1) This Agreement will be terminated automatically, without any action by either Party, 
if: 

(a) this Agreement is not selected as the Successful Bid pursuant to and in 
accordance with the terms of the Sale Process; or 

(b) if the Approval and Vesting Order or RVO, as applicable, is not granted by , 
2021, or such later date as may be agreed to be the Parties. 

(2) This Agreement may, by Notice in writing given on or prior to the Closing Date, be 
terminated: 

(a) by mutual consent of the Vendor and the Purchaser; 

(b) by the Purchaser, if: 
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(i) there has been a material breach of this Agreement by the Vendor and 
where such breach is capable of being cured, such breach has not been 
waived by the Purchaser in writing or cured within 15 days following 
written Notice of such breach by the Purchaser; or 

(ii) any of the conditions in Section 8.1 have not been satisfied and it 
becomes reasonably apparent that any of such conditions will never be 
satisfied (other than as result of the failure of the Purchaser to perform 
any of its material obligations) and the Purchaser has not waived such 
condition in writing at or prior to Closing; 

(c) by the Vendor, if: 

(i) there has been a material breach of this Agreement by Purchaser and 
where such breach is capable of being cured, such breach has not been 
waived by the Vendor in writing or cured within 15 days following 
written Notice of such breach by the Vendor; or  

(ii) any of the conditions in Section 8.2 have not been satisfied and it 
becomes reasonably apparent that any of such conditions will never be 
satisfied (other than as result of the failure of the Vendor to perform any 
of its material obligations) and the Vendor has not waived such 
condition in writing at or prior to Closing.  

Section 10.2 Effect of Termination. 

The rights of termination under this Article 10 are, subject to Section 7.2(b), in addition 
to any other rights the respective Party may have under this Agreement or otherwise, and the 
exercise of a right of termination by a Party will not constitute an election of remedies.  If this 
Agreement is terminated pursuant to Section 10.1, this Agreement will be of no further force 
or effect; provided, however, that Section 7.2(b) (Expense Reimbursement), this Section 10.2 
(Effect of Termination), and Article 11 (Miscellaneous) and provisions that by their nature 
should survive, will survive the termination of this Agreement. 

ARTICLE 11 
MISCELLANEOUS 

Section 11.1 Notices. 

Any notice, direction or other communication given regarding the matters contemplated by 
this Agreement (each a “Notice”) must be in writing, sent by personal delivery, courier or 
email addressed: 

(a) to the Purchaser at: 
 Ontario Inc. 
[NTD: Add address] 

Attn:  
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Email:  
 

(b) to the Vendor at: 
Medifocus Inc. 
10240 Old Columbia Rd. Suite G,  
Columbia, MD, USA 
21046 

Attn:  Dr. Raymond Tong, Director 
Email: rtong@asia-hmi.com 
 
with a copy by email to: 
 
Weisz Fell Kour LLP 
200 Bay Street, Suite 2305 
Toronto, Ontario 
M5J 2J3 

Attn:  Caitlin Fell and Shaun Parsons 
Email: cfell@wfklaw.ca / sparsons@wfklaw.ca 
 

(c) to the Monitor at: 
msi Spergel Inc. 
505 Consumers Road, Suite 200 
Toronto, Ontario 
M2J 4V8  

Attn:  Mukul Manchanda, Managing Partner 
Email: mmanchanda@spergel.ca 
 
with a copy by email to: 

 
Aird & Berlis LLP 
Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario  
M5J 2T9 

Attn:  Kyle Plunkett  
Email: kplunkett@airdberlis.com 

 

A Notice is deemed to be given and received (i) if sent by personal delivery or courier, on the 
date of delivery if it is a Business Day and the delivery was made prior to 4:00 p.m. (local time 
in the place of receipt) and otherwise on the next Business Day; or (ii) if sent email, on the 
next Business Day. A Party may change its address for service from time to time by providing 
a Notice in accordance with the foregoing. Any subsequent Notice must be sent to the Party at 
its changed address. Any element of a Party’s address that is not specifically changed in a 
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Notice will be assumed not to be changed. Sending a copy of a Notice to a Party’s legal counsel 
as contemplated above is for information purposes only and does not constitute delivery of the 
Notice to that Party. 

Section 11.2 Time of the Essence. 

Time shall be of the essence in respect of the obligations of the Parties arising prior to 
Closing under this Agreement. 

Section 11.3 Third Party Beneficiaries. 

Except as otherwise provided in this Agreement, (i) the Vendor and the Purchaser 
intend that this Agreement will not benefit or create any right or cause of action in favour of 
any Person, other than the Parties; and (ii) no Person, other than the Parties, is entitled to rely 
on the provisions of this Agreement in any action, suit, proceeding, hearing or other forum. 
The Parties reserve their right to vary or rescind the rights at any time and in any way 
whatsoever, if any, granted by or under this Agreement to any Person who is not a Party, 
without notice to or consent of that Person. 

Section 11.4 Expenses. 

Except as otherwise expressly provided in this Agreement, each Party will pay for its 
own costs and expenses (including the fees and expenses of legal counsel, accountants and 
other advisors) incurred in connection with this Agreement or any Ancillary Agreements and 
the transactions contemplated by them. 

Section 11.5 Amendments. 

This Agreement may only be amended, supplemented or otherwise modified by written 
agreement signed by the Vendor and the Purchaser. 

Section 11.6 Waiver. 

No waiver of any of the provisions of this Agreement or any Ancillary Agreement will 
constitute a waiver of any other provision (whether or not similar). No waiver will be binding 
unless executed in writing by the Party to be bound by the waiver. A Party’s acceptance of any 
certificate delivered on Closing or failure or delay in exercising any right under this Agreement 
will not operate as a waiver of that. A single or partial exercise of any right will not preclude 
a Party from any other or further exercise of that right or the exercise of any other right. 

Section 11.7 Entire Agreement. 

This Agreement and the other documents executed in connection herewith constitutes 
the entire agreement between the Parties with respect to the transactions contemplated in this 
Agreement and supersede all prior agreements, understandings, negotiations and discussions, 
whether oral or written, of the Parties with respect to such transactions. There are no 
representations, warranties, covenants, conditions or other agreements, express or implied, 
collateral, statutory or otherwise, between the Parties in connection with the subject matter of 
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this Agreement, except as specifically set forth in this Agreement. The Parties have not relied 
and are not relying on any other information, discussion or understanding in entering into and 
completing the transactions contemplated by this Agreement. 

Section 11.8 Successors and Assigns. 

(1) Upon execution of the Agreement by the Parties, it will be binding upon and enure to 
the benefit of the Vendor, the Purchaser and their respective successors and permitted 
assigns. 

(2) Except as provided in this Section 11.9, neither this Agreement nor any of the rights or 
obligations under this Agreement may be assigned or transferred, in whole or in part, 
by any Party without the prior written consent of the other Party. Upon giving Notice 
to the Vendor at any time on or prior to the Closing Date, the Purchaser may assign this 
Agreement or any of its rights and/or obligations under this Agreement to any of its 
Affiliates, provided that such Affiliate and the Purchaser shall be jointly and severally 
liable with respect to all of the obligations of the Purchaser, including the 
representations, warranties, covenants, indemnities and agreements of the Purchaser. 

Section 11.9 Severability. 

If any provision of this Agreement is determined to be illegal, invalid or unenforceable 
by an arbitrator or any court of competent jurisdiction, from which no appeal exists or is taken, 
that provision will be severed from this Agreement and the remaining provisions will remain 
in full force and effect. 

Section 11.10 Governing Law and Jurisdiction.  

(1) This Agreement is governed by and will be interpreted and construed in accordance 
with the laws of the Province of Ontario and the federal laws of Canada applicable 
therein. 

(2) Each Party irrevocably attorns and submits to the exclusive jurisdiction of the Court 
(and appellate courts therefrom) and waives objection to the venue of any proceeding 
in such court or that such court provides an inappropriate forum. 

Section 11.11 Counterparts. 

This Agreement may be executed in any number of counterparts, each of which is 
deemed to be an original, and such counterparts together constitute one and the same 
instrument. Transmission of an executed signature page by facsimile, email or other electronic 
means is as effective as a manually executed counterpart of this Agreement. 

[Remainder of page intentionally left blank. Signature pages follow.] 
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IN WITNESS WHEREOF the Parties have executed this Asset Purchase Agreement. 

 

 

 ONTARIO INC. 

By:  
 Authorized Signing Officer 

 

 

MEDIFOCUS INC. 

By:  
 Authorized Signing Officer 
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SCHEDULES  
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Schedule 1.1(a) – Excluded Contracts 

  

[NTD]
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Schedule 1.1(b) – Excluded Liabilities  

 

Any Employee Plan 
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Schedule 1.1(c) – Sale Process 

 

NTD.
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Schedule 2.2(d) – Excluded Assets 

 

 

[NTD]
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Schedule 3.3 – Purchase Price Allocation 

 

 

[NTD]
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Schedule 5.1(e) – Priority Amounts 

 

(1) Any amounts owing by the Vendor on account of the court-ordered charges in the 
CCAA Proceedings or BIA proceedings; and 

(2) Any amounts owing by the Vendor on account of source deductions. 
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THIS IS EXHIBIT “N” REFERRED TO IN THE  
AFFIDAVIT OF RAYMOND TONG SWORN BEFORE ME, 

THIS 28TH DAY OF SEPTEMBER 2021 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 
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Court File No. 31-2764805 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

 

IN THE MATTER OF THE BANKRUPTCY AND 

INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED 

 

AND IN THE MATTER OF THE NOTICE OF INTENTION TO 

MAKE A PROPOSAL OF MEDIFOCUS INC. OF THE CITY OF 

TORONTO IN THE PROVINCE OF ONTARIO 

 

CONSENT 

 

 msi Spergel inc., of the City of Toronto, Ontario, hereby consents to act as the court-

appointed monitor of Medifocus Inc. pursuant to the terms of an order substantially in the form 

filed in the above proceeding. 

 

DATED at Toronto, this 28th day of September, 2021. 

 

msi Spergel inc., solely in its capacity as 

Monitor and not in its personal capacity 

      Per:  

            

      Name: Mukul Manchanda 

             Title: Managing Partner 

I have the authority to bind the corporation 

  

  

 

46047637.1 
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28030012.1 

 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF MEDIFOCUS INC. OF THE CITY OF TORONTO IN THE 

PROVINCE OF ONTARIO 

                                                                                                                                                                            Court File No.  31-2764805         

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 
Proceeding commenced at Toronto 

 

CONSENT 

AIRD & BERLIS LLP 

Barristers and Solicitors 

Brookfield Place 

181 Bay Street, Suite 1800 
Toronto, Ontario  M5J 2T9 

 
Kyle B. Plunkett (LSO # 61044N) 

Tel: (416) 865-3406 
Fax: (416) 863-1515 

Email:  kplunkett@airdberlis.com  

 

Miranda Spence (LSO # 60621M) 

Tel: (416) 865-3414 

Fax: (416) 863-1515 

Email: mspence@airdberlis.com    

 

Lawyers for msi Spergel inc. 
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Court File No. ________________ 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF MEDIFOCUS INC. (the “Applicant”) 

 
 

NOTICE OF APPLICATION 
 
 

TO THE RESPONDENT(S): 
 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim made by 
the applicant appears on the following page.  
 

THIS APPLICATION will come on for a hearing on October 7, 2021 at 11 a.m. by the Court 
by video conference. 
 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the application, you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of 
Civil Procedure, serve it on the applicant’s lawyer, or where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in this court office, and you or your other 
lawyer must appear at the hearing.  
 

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO 
THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve 
a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in the court office where the application 
is to be heard as soon as possible, but at least four days before the hearing.  

 
IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR 

ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE THIS 
APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE 
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 
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Date:  September 28, 2021 Issued by:  _________________________ 
 
 
Address of court office: 
 
Ontario Superior Court of Justice 
(Commercial List) 
330 University Avenue, 
Toronto, ON  M5G 1R8 
 
 

 
TO: THIS HONOURABLE COURT 

 
AND TO: THE ATTACHED SERVICE LIST AT SCHEDULE “A” 
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APPLICATION 

THE APPLICANT MAKES AN APPLICATION FOR: 

1. An Order, substantially in the form attached as Tab 4 of the Motion Record of Medifocus 

Inc. returnable October 7, 2021; and  

2. Such further and other relief as this Honourable Court deems just. 

THE GROUNDS FOR THIS APPLICATION ARE: 

3. Medifocus Inc. (“Medifocus”) is insolvent and has committed an act of bankruptcy; 

4. The Applicant is a company to which the Companies Creditors Arrangement Act, R.S.C. 

1985, c. C-36 (the “CCAA”) applies; 

5. The Applicant has liabilities in excess of $5 million; 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED ON THE HEARING 
OF THE MOTION: 

6. The Affidavit of Raymond Tong, to be sworn;  

7. The consent of msi Spergel Inc. to act as Monitor in the CCAA proceedings;  

8. The First Report of the Proposed Monitor, to be filed; 

9. Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 
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September 28, 2021 WEISZ FELL KOUR LLP 
Royal Bank Plaza, South Tower 
200 Bay Street 
Suite 2305, P.O. Box 120 
Toronto, ON M5J 2J3 
 
Caitlin Fell (LSO No. 60091H) 
Email: cfell@wfklaw.ca 
Tel:  416.613.8282 
Pat Corney (LSO No. 65462N) 
Email: pcorney@wfklaw.ca 
Tel: 416.613.8287 
Shaun Parsons (LSO No. 81240A) 
Email: sparsons@wfklaw.ca 
Tel: 416.613.8284 
 
Fax:   416.613.8290 
 

Lawyers for Medifocus Inc. 
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SCHEDULE “A” 

Service List 
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Court File No. 31-2764805 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, RSC 1985, c C-36, S AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF MEDIFOCUS INC. OF THE PROVINCE 

OF ONTARIO 

SERVICE LIST 
(September 28, 2021) 

MEDIFOCUS INC. 
10240 Old Columbia Rd., Suite G 
Columbia, MD 
USA  21046 

Attention:  Dr. Raymond Tong, Director 
Email:  rtong@asia-hmi.com 

WEISZ FELL KOUR LLP 
200 Bay Street, Suite 2305 
Toronto, ON M5J 2J3 

Caitlin Fell 
LSO No. 60091H 
Email:  cfell@wfklaw.ca 
Tel: 416.613.8282 

Shaun Parsons 
LSO No. 81240A 
Email:  sparsons@wfklaw.ca 
Tel: 416.613.8284 

Fax: 416.613.8290 

Lawyers for Medifocus Inc. 
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MSI SPERGEL INC. 
200 – 505 Consumers Rd. 
Toronto, ON  M2J 4V8 
 
Mukul Manchanda 
Tel:  416.498.4314 
Email:  mmanchanda@spergel.ca 
 
Fax:  416.494.7199 
 
 
Proposed Monitor 

 
AIRD BERLIS LLP 
Brookfield Place 
181 Bay St #1800 
Toronto, ON  M5J 2T9 
 
Kyle Plunkett 
Email:  kplunkett@airdberlis.com 
Tel:  416.865.3406 
 
Miranda Spence 
Email:  mspence@airdberlis.com 
Tel:  416.865.3414 
 
Fax:  416.863.1515 
 
Lawyers for the Proposed Monitor 

 
LLF LAWYERS LLP 
332 Aylmer St. N. 
Peterborough, ON 
K9H 3V6 
 
Le Nguyen 
Email:  lnguyen@llf.ca 
Tel:  705.742.1674 x 231 
 
Fax: 705.742.4677 
 
Lawyers for Asset Profits Ltd 

 
JUSTICE CANADA 
120 Adelaide Street West, Suite #400 
Toronto, ON  M5H 1T1 
 
Diane Winters 
Email:  diane.winters@justice.gc.ca 
Tel:  647.256.7459 
 
Fax: 416.973.0810 

 
INSOLVENCY UNIT 
ONTARIO MINISTRY OF FINANCE 
6th Floor - 33 King Street West 
Oshawa, ON  L1H 8H5 
 
Email:  insolvency.unit@ontario.ca 
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ELECTRONIC SERVICE LIST 

rtong@asia-hmi.com; cfell@wfklaw.ca; sparsons@wfklaw.ca; mmanchanda@spergel.ca; 
kplunkett@airdberlis.com; mspence@airdberlis.com; lnguyen@llf.ca; 

diane.winters@justice.gc.ca; insolvency.unit@ontario.ca;  
 
 

DOCUMENT CENTRE WEBSITE 
 
 

https://www.spergelcorporate.ca/engagements/medifocus-inc/ 
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Court File No.  
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MR 

JUSTICE CAVANAGH 

) 
) 
) 

THURSDAY, THE 7TH 

DAY OF OCTOBER, 2021 

 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF MEDIFOCUS INC. (the “Applicant”) 

 

INITIAL ORDER 
 

THIS APPLICATION, made by the Applicant, pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was heard this day by video 

conference due to the COVID-19 crisis. 

ON READING the affidavit of Raymond Tong, sworn September , 2021, and the 

Exhibits thereto (the “Tong Affidavit”), the First Report, dated September , 2021 (the “First 

Report”), of msi Spergel Inc. (“Spergel”) in its capacity as proposal trustee (the “Proposal 

Trustee”), and on being advised that the secured creditors who are likely to be affected by the 

charges created herein were given notice, and on hearing the submissions of counsel for the 

Applicant and the Proposal Trustee, as well as any person listed on the counsel slip and on 

reading the consent of Spergel to act as the monitor (the “Monitor”),  
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application Record is hereby abridged and validated so that this Application is properly 

returnable today and hereby dispenses with further service thereof. 

CONTINUANCE UNDER THE CCAA 

2. THIS COURT ORDERS AND DECLARES that the Applicant is a company to which 

the CCAA applies. 

3. THIS COURT ORDERS AND DECLARES that effective October 7, 2021, the 

Applicant’s proposal proceedings (the “Proposal Proceedings”) commenced under Part III of 

the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 (as amended) (the “BIA”) are hereby 

taken up and continued under the CCAA and that, as of such date, the provisions of Part III of 

the BIA shall have no further application to the Applicant, save that any and all steps, 

agreements and procedures validly taken, done or entered into by the Applicant and all Orders 

granted during the Proposal Proceedings shall remain valid and binding, notwithstanding the 

commencement of the CCAA proceedings. For greater certainty, in the event of a conflict 

between an Order granted during the Proposal Proceedings and this Order, this Order shall 

govern.  

4. THIS COURT ORDERS AND DIRECTS the Proposal Trustee to take all necessary 

steps in furtherance of its discharge as Proposal Trustee in the Proposal Proceedings, including 

the taxation of its fees and disbursements and those of its counsel.  
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PLAN OF ARRANGEMENT 

5. THIS COURT ORDERS that the Applicant shall have the authority to file and may, 

subject to further order of this Court, file with this Court a plan of compromise or arrangement 

(hereinafter referred to as the “Plan”). 

POSSESSION OF PROPERTY AND OPERATIONS 

6. THIS COURT ORDERS that the Applicant shall remain in possession and control of its 

current and future assets, undertakings and properties of every nature and kind whatsoever, and 

wherever situate including all proceeds thereof (the “Property”). Subject to further Order of this 

Court, the Applicant shall continue to carry on business in a manner consistent with the 

preservation of its business (the “Business”) and Property. The Applicant is authorized and 

empowered to continue to retain and employ the employees, consultants, agents, experts, 

accountants, counsel and such other persons (collectively “Assistants”) currently retained or 

employed by it, with liberty to retain such further Assistants as it deems reasonably necessary or 

desirable in the ordinary course of business or for the carrying out of the terms of this Order. 

7. THIS COURT ORDERS that the Applicant shall be entitled to continue to utilize the 

central cash management system currently in place as described in the Tong Affidavit or replace 

it with another substantially similar central cash management system (the "Cash Management 

System") and that any present or future bank providing the Cash Management System shall not 

be under any obligation whatsoever to inquire into the propriety, validity or legality of any 

transfer, payment, collection or other action taken under the Cash Management System, or as to 

the use or application by the Applicant of funds transferred, paid, collected or otherwise dealt 

with in the Cash Management System, shall be entitled to provide the Cash Management System 
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without any liability in respect thereof to any Person (as defined herein) other than the Applicant, 

pursuant to the terms of the documentation applicable to the Cash Management System, and 

shall be, in its capacity as provider of the Cash Management System, an unaffected creditor 

under the Plan with regard to any claims or expenses it may suffer or incur in connection with 

the provision of the Cash Management System. 

8. THIS COURT ORDERS that the Applicant shall be entitled but not required to pay the 

following expenses whether incurred prior to or after this Order: 

(a) all outstanding and future wages, salaries, employee and pension benefits, 

vacation pay and expenses payable on or after the date of this Order, in each case 

incurred in the ordinary course of business and consistent with existing 

compensation policies and arrangements; and 

(b) the fees and disbursements of any Assistants retained or employed by the 

Applicant in respect of these proceedings, at their standard rates and charges. 

9. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, the 

Applicant shall be entitled but not required to pay all reasonable expenses incurred by the 

Applicant in carrying on the Business in the ordinary course after this Order, and in carrying out 

the provisions of this Order, which expenses shall include, without limitation: 

(a) all expenses and capital expenditures reasonably necessary for the preservation of 

the Property or the Business including, without limitation, payments on account of 

insurance (including directors and officers’ insurance), maintenance and security 

services; and 
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(b) payment for goods or services actually supplied to the Applicant following the 

date of this Order. 

10. THIS COURT ORDERS that the Applicant shall remit, in accordance with legal 

requirements, or pay: 

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or 

of any Province thereof or any other taxation authority which are required to be 

deducted from employees' wages, including, without limitation, amounts in 

respect of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec 

Pension Plan, and (iv) income taxes; 

(b) all goods and services or other applicable sales taxes (collectively, “Sales Taxes”) 

required to be remitted by the Applicant in connection with the sale of goods and 

services by the Applicant, but only where such Sales Taxes are accrued or 

collected after the date of this Order, or where such Sales Taxes were accrued or 

collected prior to the date of this Order but not required to be remitted until on or 

after the date of this Order, and 

(c) any amount payable to the Crown in right of Canada or of any Province thereof or 

any political subdivision thereof or any other taxation authority in respect of 

municipal realty, municipal business or other taxes, assessments or levies of any 

nature or kind which are entitled at law to be paid in priority to claims of secured 

creditors and which are attributable to or in respect of the carrying on of the 

Business by the Applicant. 
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11. THIS COURT ORDERS that until a real property lease is disclaimed in accordance 

with the CCAA, the Applicant shall pay all amounts constituting rent or payable as rent under 

real property leases (including, for greater certainty, common area maintenance charges, utilities 

and realty taxes and any other amounts payable to the landlord under the lease) or as otherwise 

may be negotiated between the Applicant and the landlord from time to time (“Rent”), for the 

period commencing from and including the date of this Order, twice-monthly in equal payments 

on the first and fifteenth day of each month, in advance (but not in arrears). On the date of the 

first of such payments, any Rent relating to the period commencing from and including the date 

of this Order shall also be paid. 

12. THIS COURT ORDERS that, except as specifically permitted herein, the Applicant is 

hereby directed, until further Order of this Court: (a) to make no payments of principal, interest 

thereon or otherwise on account of amounts owing by the Applicant to any of its creditors as of 

this date; (b) to grant no security interests, trust, liens, charges or encumbrances upon or in 

respect of any of its Property; and (c) to not grant credit or incur liabilities except in the ordinary 

course of the Business. 

RESTRUCTURING 

13. THIS COURT ORDERS that the Applicant shall, subject to such requirements as are 

imposed by the CCAA, have the right to: 

(a) permanently or temporarily cease, downsize or shut down any of its business or 

operations, and to dispose of redundant or non-material assets not exceeding 

$50,000 in any one transaction or $100,000 in the aggregate; 
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(b) terminate the employment of such of its employees or temporarily lay off such of 

its employees as it deems appropriate; and 

(c) pursue all avenues of refinancing of its Business or Property, in whole or part, 

subject to prior approval of this Court being obtained before any material 

refinancing, 

all of the foregoing to permit the Applicant to proceed with an orderly restructuring of the 

Business (the “Restructuring”). 

14. THIS COURT ORDERS that the Applicant shall provide each of the relevant landlords 

with notice of the Applicant’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Applicant’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Applicant, or by further Order of this Court 

upon application by the Applicant on at least two (2) days notice to such landlord and any such 

secured creditors. If the Applicant disclaims the lease governing such leased premises in 

accordance with Section 32 of the CCAA, it shall not be required to pay Rent under such lease 

pending resolution of any such dispute (other than Rent payable for the notice period provided 

for in Section 32(5) of the CCAA), and the disclaimer of the lease shall be without prejudice to 

the Applicant’s claim to the fixtures in dispute. 

15. THIS COURT ORDERS that if a notice of disclaimer is delivered pursuant to Section 

32 of the CCAA, then (a) during the notice period prior to the effective time of the disclaimer, 
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the landlord may show the affected leased premises to prospective tenants during normal 

business hours, on giving the Applicant and the Monitor 24 hours' prior written notice, and (b) at 

the effective time of the disclaimer, the relevant landlord shall be entitled to take possession of 

any such leased premises without waiver of or prejudice to any claims or rights such landlord 

may have against the Applicant in respect of such lease or leased premises, provided that nothing 

herein shall relieve such landlord of its obligation to mitigate any damages claimed in connection 

therewith. 

NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY 

16. THIS COURT ORDERS that until and including January 7, 2022, or such later date as 

this Court may order (the “Stay Period”), no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”) shall be commenced or continued against or in respect of the 

Applicant or the Monitor, or affecting the Business or the Property, except with the written 

consent of the Applicant and the Monitor, or with leave of this Court, and any and all 

Proceedings currently under way against or in respect of the Applicant or affecting the Business 

or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

17. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any 

individual, firm, corporation, governmental body or agency, or any other entities (all of the 

foregoing, collectively being “Persons” and each being a “Person”) against or in respect of the 

Applicant or the Monitor, or affecting the Business or the Property, are hereby stayed and 

suspended except with the written consent of the Applicant and the Monitor, or leave of this 

Court, provided that nothing in this Order shall (i) empower the Applicant to carry on any 
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business which the Applicant is not lawfully entitled to carry on, (ii) affect such investigations, 

actions, suits or proceedings by a regulatory body as are permitted by Section 11.1 of the CCAA, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH RIGHTS 

18. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to 

honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right, 

contract, agreement, licence or permit in favour of or held by the Applicant, except with the 

written consent of the Applicant and the Monitor, or leave of this Court. 

CONTINUATION OF SERVICES 

19. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written 

agreements with the Applicant or statutory or regulatory mandates for the supply of goods and/or 

services, including without limitation all computer software, communication and other data 

services, centralized banking services, payroll services, insurance, transportation services, utility 

or other services to the Business or the Applicant, are hereby restrained until further Order of this 

Court from discontinuing, altering, interfering with or terminating the supply of such goods or 

services as may be required by the Applicant, and that the Applicant shall be entitled to the 

continued use of its current premises, telephone numbers, facsimile numbers, internet addresses 

and domain names, provided in each case that the normal prices or charges for all such goods or 

services received after the date of this Order are paid by the Applicant in accordance with normal 

payment practices of the Applicant or such other practices as may be agreed upon by the supplier 
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or service provider and each of the Applicant and the Monitor, or as may be ordered by this 

Court. 

NON-DEROGATION OF RIGHTS 

20. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person 

shall be prohibited from requiring immediate payment for goods, services, use of lease or 

licensed property or other valuable consideration provided on or after the date of this Order, nor 

shall any Person be under any obligation on or after the date of this Order to advance or re-

advance any monies or otherwise extend any credit to the Applicant. Nothing in this Order shall 

derogate from the rights conferred and obligations imposed by the CCAA. 

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS 

21. THIS COURT ORDERS that during the Stay Period, and except as permitted by 

subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any 

of the former, current or future directors or officers of the Applicant with respect to any claim 

against the directors or officers that arose before the date hereof and that relates to any 

obligations of the Applicant whereby the directors or officers are alleged under any law to be 

liable in their capacity as directors or officers for the payment or performance of such 

obligations, until a compromise or arrangement in respect of the Applicant, if one is filed, is 

sanctioned by this Court or is refused by the creditors of the Applicant or this Court. 

APPOINTMENT OF MONITOR 

22. THIS COURT ORDERS that Spergel is hereby appointed pursuant to the CCAA as the 

Monitor, an officer of this Court, to monitor the business and financial affairs of the Applicant 

with the powers and obligations set out in the CCAA or set forth herein and that the Applicant 
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and its shareholders, officers, directors, and Assistants shall advise the Monitor of all material 

steps taken by the Applicant pursuant to this Order, and shall co-operate fully with the Monitor 

in the exercise of its powers and discharge of its obligations and provide the Monitor with the 

assistance that is necessary to enable the Monitor to adequately carry out the Monitor's functions. 

23. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and 

obligations under the CCAA, is hereby directed and empowered to: 

(a) monitor the Applicant’s receipts and disbursements; 

(b) report to this Court at such times and intervals as the Monitor may deem 

appropriate with respect to matters relating to the Property and such other matters 

as may be relevant to the proceedings herein; 

(c) advise the Applicant in their preparation of the Applicant’s cash flow statements; 

(d) assist the Applicant, to the extent required by the Applicant, in its dissemination, 

to the DIP Lender and its counsel on a periodic basis of financial and other 

information as agreed to between the Applicant and the DIP Lender which may be 

used in these proceedings including reporting on a basis to be agreed by the 

Applicant and the DIP Lender; 

(e) advise the Applicant in its preparation of the Applicant’s cash flow statements and 

reporting required by the DIP Lender, which information shall be reviewed with 

the Monitor and delivered to the DIP Lender and its counsel on a periodic basis, to 

the extent otherwise agreed to by the Applicant and the DIP Lender; 

254



  

  
 

(f) advise the Applicant in its development of the Plan and any amendments to the 

Plan; 

(g) assist the Applicant, to the extent required by the Applicant, with the holding and 

administering of creditors’ or shareholders’ meetings for voting on the Plan; 

(h) have full and complete access to the Property, including the premises, books, 

records, data, including data in electronic form, and other financial documents of 

the Applicant, to the extent that is necessary to adequately assess the Applicant’s 

business and financial affairs or to perform its duties arising under this Order; 

(i) carry out the Sales Process (as defined herein) and to take such steps and do all 

things the Monitor reasonably deems necessary to perform its obligations 

thereunder and to take such steps and execute such documentation as the Monitor 

may deem necessary or incidental to the Sales Process; 

(j) be at liberty to engage independent legal counsel or such other persons as the 

Monitor deems necessary or advisable respecting the exercise of its powers and 

performance of its obligations under this Order; and 

(k) perform such other duties as are required by this Order or by this Court from time 

to time. 

24. THIS COURT ORDERS that the Monitor shall not take possession of the Property and 

shall take no part whatsoever in the management or supervision of the management of the 

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or 

maintained possession or control of the Business or Property, or any part thereof.  
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25. THIS COURT ORDERS that nothing herein contained shall require the Monitor to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 

exempt the Monitor from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Monitor shall not, as a result of this Order or anything done in 

pursuance of the Monitor's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession. 

26. THIS COURT ORDERS that that the Monitor shall provide any creditor of the 

Applicant and the DIP Lender with information provided by the Applicant in response to 

reasonable requests for information made in writing by such creditor addressed to the Monitor.  

The Monitor shall not have any responsibility or liability with respect to the information 

disseminated by it pursuant to this paragraph. In the case of information that the Monitor has 

been advised by the Applicant is confidential, the Monitor shall not provide such information to 

creditors unless otherwise directed by this Court or on such terms as the Monitor and the 

Applicant may agree. 
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27. THIS COURT ORDERS that, in addition to the rights and protections afforded the 

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or 

obligation as a result of its appointment or the carrying out of the provisions of this Order, save 

and except for any gross negligence or wilful misconduct on its part.  Nothing in this Order shall 

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation. 

28. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the 

Applicant shall be paid their reasonable fees and disbursements, in each case at their standard 

rates and charges, whether incurred prior to, on or subsequent to, the date of this Order, by the 

Applicant as part of the costs of these proceedings. The Applicant is hereby authorized and 

directed to pay the accounts of the Monitor, counsel for the Monitor and counsel for the 

Applicant on a weekly basis.  

29. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Monitor and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

30. THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the 

Applicant’s counsel shall be entitled to the benefit of and are hereby granted a charge (the 

"Administration Charge") on the Property, which charge shall not exceed an aggregate amount 

of $200,000, as security for their professional fees and disbursements incurred at the standard 

rates and charges of the Monitor and such counsel, both before and after the making of this Order 

in respect of these proceedings.  The Administration Charge shall have the priority set out in 

paragraphs 37 and 39 hereof.  
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DIP FINANCING 

31. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to 

obtain and borrow under a loan from Asset Profits Limited (the “DIP Lender”) in order to 

finance the Applicant's working capital requirements and other general corporate purposes and 

capital expenditures, provided that borrowings under such credit facility shall not exceed 

$700,000 unless permitted by further Order of this Court. 

32. THIS COURT ORDERS THAT such loan shall be on the terms and subject to the 

conditions set forth in the commitment letter between the Applicant and the DIP Lender dated as 

of September 27, 2021 (the “Commitment Letter”), filed. 

33. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to 

execute and deliver such credit agreements, mortgages, charges, hypothecs and security 

documents, guarantees and other definitive documents (collectively, the “Definitive 

Documents”), as are contemplated by the Commitment Letter or as may be reasonably required 

by the DIP Lender pursuant to the terms thereof, and the Applicant is hereby authorized and 

directed to pay and perform all of its indebtedness, interest, fees, liabilities and obligations to the 

DIP Lender under and pursuant to the Commitment Letter and the Definitive Documents as and 

when the same become due and are to be performed, notwithstanding any other provision of this 

Order. 

34. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is 

hereby granted a charge (the “DIP Lender’s Charge”) on the Property of the Applicant, which 

DIP Lender's Charge shall not secure an obligation that exists before this Order is made. The DIP 

Lender’s Charge shall have the priority set out in paragraphs 37 and 39 hereof. 
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35. THIS COURT ORDERS that, notwithstanding any other provision of this Order: 

(a) the DIP Lender may take such steps from time to time as it may deem necessary 

or appropriate to file, register, record or perfect the DIP Lender’s Charge or any of 

the Definitive Documents; 

(b) upon the occurrence of an event of default under the Definitive Documents or the 

DIP Lender’s Charge, the DIP Lender, upon five (5) days notice to the Applicant 

and the Monitor, may exercise any and all of its rights and remedies against the 

Applicant or the Property under or pursuant to the Commitment Letter, Definitive 

Documents and the DIP Lender’s Charge, including without limitation, to cease 

making advances to the Applicant and set off and/or consolidate any amounts 

owing by the DIP Lender to the Applicant against the obligations of the Applicant 

to the DIP Lender under the Commitment Letter, the Definitive Documents or the 

DIP Lender’s Charge, to make demand, accelerate payment and give other 

notices, or to apply to this Court for the appointment of a receiver, receiver and 

manager or interim receiver, or for a bankruptcy order against the Applicant and 

for the appointment of a trustee in bankruptcy of the Applicant; and    

(c) the foregoing rights and remedies of the DIP Lender shall be enforceable against 

any trustee in bankruptcy, interim receiver, receiver or receiver and manager of 

the Applicant or the Property. 

36. THIS COURT ORDERS AND DECLARES that the DIP Lender shall be treated as 

unaffected in any plan of arrangement or compromise filed by the Applicant under the CCAA 

with respect to any advances made under the Definitive Documents. 
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VALIDITY AND PRIORITY OF CHARGES  

37. THIS COURT ORDERS that the priorities of the Administration Charge and the DIP 

Lender’s Charge, as among them, shall be as follows: 

First – Administration Charge (to the maximum amount of $200,000); 

Second – DIP Lender’s Charge (to the maximum amount of $700,000). 

38. THIS COURT ORDERS that the filing, registration or perfection of the Administration 

Charge or the DIP Lender’s Charge (collectively, the “Charges”) shall not be required, and that 

the Charges shall be valid and enforceable for all purposes, including as against any right, title or 

interest filed, registered, recorded or perfected subsequent to the Charges coming into existence, 

notwithstanding any such failure to file, register, record or perfect. 

39. THIS COURT ORDERS that each of the Administration Charge and the DIP Lender’s 

Charge (all as constituted and defined herein) shall constitute a charge on the Property and such 

Charges shall rank in priority to all other security interests, trusts, liens, charges and 

encumbrances, claims of secured creditors, statutory or otherwise (collectively, 

"Encumbrances") in favour of any Person. 

40. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as 

may be approved by this Court, the Applicant shall not grant any further Encumbrances over any 

Property that rank in priority to, or pari passu with the DIP Lender’s Charge, unless the 

Applicant also obtains the prior written consent of the Monitor, the DIP Lender and the 

beneficiaries of the Administration Charge, or further Order of this Court.   
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41. THIS COURT ORDERS that the Charges shall not be rendered invalid or 

unenforceable and the rights and remedies of the beneficiaries of the applicable Charges (the 

“Chargees”) shall not otherwise be limited or impaired in any way by (a) the pendency of these 

proceedings and the declarations of insolvency made herein; (b) any application(s) for 

bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made pursuant to such 

applications; (c) the filing of any assignments for the general benefit of creditors made pursuant 

to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants, 

prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation 

of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or 

other agreement (collectively, an “Agreement”) which binds the Applicant, and notwithstanding 

any provision to the contrary in any Agreement: 

(a) neither the creation of the Charges nor the execution, delivery, perfection, 

registration or performance of the Commitment Letter or the Definitive 

Documents shall create or be deemed to constitute a breach by the Applicant of 

any Agreement to which it is a party; 

(b) none of the Chargees shall have any liability to any Person whatsoever as a result 

of any breach of any Agreement caused by or resulting from the creation of the 

Charges or the Applicant entering into the Commitment Letter, the creation of the 

DIP Charge, or the execution, delivery or performance of the Definitive 

Documents; and 

(c) the payments made by the Applicant pursuant to this Order, the granting of the 

Charges, the Commitment Letter or the Definitive Documents, and the granting of 

DIP Charge, do not and will not constitute preferences, fraudulent conveyances, 
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transfers at undervalue, oppressive conduct, or other challengeable or voidable 

transactions under any applicable law. 

42. THIS COURT ORDERS that any Charge created by this Order over leases of real 

property in Canada shall only be a Charge in the Applicant’s interest in such real property leases. 

SALE PROCESS 

43. THIS COURT ORDERS that the Sale Process attached as Schedule “A” to this Order is 

hereby approved (the “Sale Process”). 

44. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to take 

such steps as are necessary or desirable to carry out and perform their obligations under the Sale 

Process, provided that any definitive agreement to be executed by the Applicant in respect of the 

sale of all or part of the assets, rights, undertakings and properties of the Applicant, of every 

nature and kind whatsoever, and wherever situated, including all proceeds thereof shall require 

further approval of the Court. 

45. THIS COURT ORDERS that the Applicant and the Monitor are authorized and directed 

to enter into the stalking horse asset purchase agreement dated September , 2021 (the 

“Stalking Horse Agreement”) between the Applicant and Asset Profits Limited (the “Stalking 

Horse Bidder”), and the Stalking Horse Agreement is hereby approved and accepted for the 

purpose of conducting the Sale Process.  

46. THIS COURT ORDERS that the Monitor shall incur no liability or obligation as a 

result of assisting the Applicant with the carrying out of the Sale Process or the provisions of this 

Order, save and except for gross negligence or willful misconduct on its part. 
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SERVICE AND NOTICE 

47. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe 

and Mail (National Edition) a notice containing the information prescribed under the CCAA, (ii) 

within five days after the date of this Order, (A) make this Order publicly available in the manner 

prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every known creditor 

who has a claim against the Applicant of more than $1000, and (C) prepare a list showing the 

names and addresses of those creditors and the estimated amounts of those claims, and make it 

publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the CCAA 

and the regulations made thereunder. 

48. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL ‘<https://www.spergelcorporate.ca/engagements/medifocus-inc/>’. 

49. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Applicant and the Monitor are at liberty to serve or 

distribute this Order, any other materials and orders in these proceedings, any notices or other 

correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal 
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delivery or facsimile transmission to the Applicant’s creditors or other interested parties at their 

respective addresses as last shown on the records of the Applicant and that any such service or 

distribution by courier, personal delivery or facsimile transmission shall be deemed to be 

received on the next business day following the date of forwarding thereof, or if sent by ordinary 

mail, on the third business day after mailing. 

GENERAL 

50. THIS COURT ORDERS that the Applicant or the Monitor may from time to time apply 

to this Court for advice and directions in the discharge of its powers and duties hereunder. 

51. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from 

acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the 

Applicant, the Business or the Property. 

52. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States, to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance to the 

Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to give 

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to 

assist the Applicant and the Monitor and their respective agents in carrying out the terms of this 

Order.   

53. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty and is 

hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative 
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body, wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Monitor is authorized and empowered to act as a representative 

in respect of the within proceedings for the purpose of having these proceedings recognized in a 

jurisdiction outside Canada.  

54. THIS COURT ORDERS that any interested party (including the Applicant and the 

Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days 

notice to any other party or parties likely to be affected by the order sought or upon such other 

notice, if any, as this Court may order. 

55. THIS COURT ORDERS that this Order and all of its provisions are effective as of 

12:01 a.m. Eastern Standard/Daylight Time on the date of this Order. 

 

       ____________________________________
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Revised: January 21, 2014

Court File No.      

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST   )

THE HONOURABLE      MR

JUSTICE      CAVANAGH

)

)

)

WEEKDAYTHURSDAY, THE # 7TH

DAY OF MONTHOCTOBER, 20YR2021

DOCSTOR: 2847683\3DOCSTOR: 2847683\3

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF [APPLICANT’S NAME]MEDIFOCUS
INC. (the "“Applicant"”)

INITIAL ORDER

THIS APPLICATION, made by the Applicant, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "“CCAA"”) was heard this day at 330

University Avenue, Toronto, Ontarioby video conference due to the COVID-19 crisis.

ON READING the affidavit of [NAME]Raymond Tong, sworn [DATE]September ,

2021, and the Exhibits thereto (the “Tong Affidavit”), the First Report, dated September ,

2021 (the “First Report”), of msi Spergel Inc. (“Spergel”) in its capacity as proposal trustee (the

“Proposal Trustee”), and on being advised that the secured creditors who are likely to be

affected by the charges created herein were given notice, and on hearing the submissions of
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1 Include names of secured creditors or other persons who must be served before certain relief in this model Order 
may be granted.  See, for example, CCAA Sections 11.2(1), 11.3(1), 11.4(1), 11.51(1), 11.52(1), 32(1), 32(3), 33(2
) and 36(2).

2 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order 
validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted 
in appropriate circumstances.

counsel for [NAMES], no one appearing for [NAME]1 although duly served as appears from the

affidavit of service of [NAME] sworn [DATE]the Applicant and the Proposal Trustee, as well as

any person listed on the counsel slip and on reading the consent of [MONITOR’S

NAME]Spergel to act as the monitor (the “Monitor”),

SERVICE

THIS COURT ORDERS that the time for service of the Notice of Application and the1.

Application Record is hereby abridged and validated2 so that this Application is properly

returnable today and hereby dispenses with further service thereof.

APPLICATION

CONTINUANCE UNDER THE CCAA

THIS COURT ORDERS AND DECLARES that the Applicant is a company to which2.

the CCAA applies.

THIS COURT ORDERS AND DECLARES that effective October 7, 2021, the3.

Applicant’s proposal proceedings (the “Proposal Proceedings”) commenced under Part III of

the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 (as amended) (the “BIA”) are hereby

taken up and continued under the CCAA and that, as of such date, the provisions of Part III of the

BIA shall have no further application to the Applicant, save that any and all steps, agreements

and procedures validly taken, done or entered into by the Applicant and all Orders granted during

the Proposal Proceedings shall remain valid and binding, notwithstanding the commencement of
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the CCAA proceedings. For greater certainty, in the event of a conflict between an Order granted

during the Proposal Proceedings and this Order, this Order shall govern. 

THIS COURT ORDERS AND DIRECTS the Proposal Trustee to take all necessary4.

steps in furtherance of its discharge as Proposal Trustee in the Proposal Proceedings, including

the taxation of its fees and disbursements and those of its counsel.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicant shall have the authority to file and may,5.

subject to further order of this Court, file with this Court a plan of compromise or arrangement

(hereinafter referred to as the "“Plan"”).

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicant shall remain in possession and control of6.

its current and future assets, undertakings and properties of every nature and kind whatsoever,

and wherever situate including all proceeds thereof (the "“Property"”).  Subject to further Order

of this Court, the Applicant shall continue to carry on business in a manner consistent with the

preservation of its business (the "“Business"”) and Property.  The Applicant is authorized and

empowered to continue to retain and employ the employees, consultants, agents, experts,

accountants, counsel and such other persons (collectively "“Assistants"”) currently retained or

employed by it, with liberty to retain such further Assistants as it deems reasonably necessary or

desirable in the ordinary course of business or for the carrying out of the terms of this Order.
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3 This provision should only be utilized where necessary, in view of the fact that central cash management systems 
often operate in a manner that consolidates the cash of applicant companies.  Specific attention should be paid to 
cross-border and inter-company transfers of cash.

5. [THIS COURT ORDERS that the Applicant shall be entitled to continue to utilize the7.

central cash management system3 currently in place as described in the Tong Affidavit of

[NAME] sworn [DATE] or replace it with another substantially similar central cash management

system (the "Cash Management System") and that any present or future bank providing the

Cash Management System shall not be under any obligation whatsoever to inquire into the

propriety, validity or legality of any transfer, payment, collection or other action taken under the

Cash Management System, or as to the use or application by the Applicant of funds transferred,

paid, collected or otherwise dealt with in the Cash Management System, shall be entitled to

provide the Cash Management System without any liability in respect thereof to any Person (as

hereinafter defined herein) other than the Applicant, pursuant to the terms of the documentation

applicable to the Cash Management System, and shall be, in its capacity as provider of the Cash

Management System, an unaffected creditor under the Plan with regard to any claims or expenses

it may suffer or incur in connection with the provision of the Cash Management System.] 

6. THIS COURT ORDERS that the Applicant shall be entitled but not required to pay8.

the following expenses whether incurred prior to or after this Order:

all outstanding and future wages, salaries, employee and pension benefits, vacation(a)

pay and expenses payable on or after the date of this Order, in each case incurred

in the ordinary course of business and consistent with existing compensation

policies and arrangements; and

the fees and disbursements of any Assistants retained or employed by the Applicant in(b)

respect of these proceedings, at their standard rates and charges.
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7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein,9.

the Applicant shall be entitled but not required to pay all reasonable expenses incurred by the

Applicant in carrying on the Business in the ordinary course after this Order, and in carrying out

the provisions of this Order, which expenses shall include, without limitation:

all expenses and capital expenditures reasonably necessary for the preservation of the(a)

Property or the Business including, without limitation, payments on account of

insurance (including directors and officers’ insurance), maintenance and security

services; and

payment for goods or services actually supplied to the Applicant following the date of(b)

this Order.

8. THIS COURT ORDERS that the Applicant shall remit, in accordance with legal10.

requirements, or pay:

any statutory deemed trust amounts in favour of the Crown in right of Canada or of(a)

any Province thereof or any other taxation authority which are required to be

deducted from employees' wages, including, without limitation, amounts in

respect of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec

Pension Plan, and (iv) income taxes;

all goods and services or other applicable sales taxes (collectively, "“Sales Taxes"”)(b)

required to be remitted by the Applicant in connection with the sale of goods and

services by the Applicant, but only where such Sales Taxes are accrued or

collected after the date of this Order, or where such Sales Taxes were accrued or

272



DOCSTOR: 2847683\3DOCSTOR: 2847683\3

4 The term "resiliate" should remain if there are leased premises in the Province of Quebec, but can otherwise be 
removed.

collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order, and

any amount payable to the Crown in right of Canada or of any Province thereof or any(c)

political subdivision thereof or any other taxation authority in respect of municipal

realty, municipal business or other taxes, assessments or levies of any nature or

kind which are entitled at law to be paid in priority to claims of secured creditors

and which are attributable to or in respect of the carrying on of the Business by the

Applicant.

9. THIS COURT ORDERS that until a real property lease is disclaimed [or resiliated]411.

in accordance with the CCAA, the Applicant shall pay all amounts constituting rent or payable as

rent under real property leases (including, for greater certainty, common area maintenance

charges, utilities and realty taxes and any other amounts payable to the landlord under the lease)

or as otherwise may be negotiated between the Applicant and the landlord from time to time

("“Rent"”), for the period commencing from and including the date of this Order, twice-monthly

in equal payments on the first and fifteenth day of each month, in advance (but not in arrears).

On the date of the first of such payments, any Rent relating to the period commencing from and

including the date of this Order shall also be paid.

10. THIS COURT ORDERS that, except as specifically permitted herein, the Applicant12.

is hereby directed, until further Order of this Court: (a) to make no payments of principal, interest

thereon or otherwise on account of amounts owing by the Applicant to any of its creditors as of

this date; (b) to grant no security interests, trust, liens, charges or encumbrances upon or in
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5 Section 36 of the amended CCAA does not seem to contemplate a pre-approved power to sell (see subsection 
36(3)) and moreover requires notice (subsection 36(2)) and evidence (subsection 36(7)) that may not have 
occurred or be available at the initial CCAA hearing.

respect of any of its Property; and (c) to not grant credit or incur liabilities except in the ordinary

course of the Business.

RESTRUCTURING

11. THIS COURT ORDERS that the Applicant shall, subject to such requirements as13.

are imposed by the CCAA and such covenants as may be contained in the Definitive Documents

(as hereinafter defined), have the right to:

permanently or temporarily cease, downsize or shut down any of its business or(a)

operations, [and to dispose of redundant or non-material assets not exceeding

$●50,000 in any one transaction or $●100,000 in the aggregate]5;

[terminate the employment of such of its employees or temporarily lay off such of its(b)

employees as it deems appropriate];  and

pursue all avenues of refinancing of its Business or Property, in whole or part, subject(c)

to prior approval of this Court being obtained before any material refinancing,

all of the foregoing to permit the Applicant to proceed with an orderly restructuring of the

Business (the "“Restructuring"”).

12. THIS COURT ORDERS that the Applicant shall provide each of the relevant14.

landlords with notice of the Applicant’s intention to remove any fixtures from any leased

premises at least seven (7) days prior to the date of the intended removal.  The relevant landlord

shall be entitled to have a representative present in the leased premises to observe such removal
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and, if the landlord disputes the Applicant’s entitlement to remove any such fixture under the

provisions of the lease, such fixture shall remain on the premises and shall be dealt with as

agreed between any applicable secured creditors, such landlord and the Applicant, or by further

Order of this Court upon application by the Applicant on at least two (2) days notice to such

landlord and any such secured creditors. If the Applicant disclaims [or resiliates] the lease

governing such leased premises in accordance with Section 32 of the CCAA, it shall not be

required to pay Rent under such lease pending resolution of any such dispute (other than Rent

payable for the notice period provided for in Section 32(5) of the CCAA), and the disclaimer [or

resiliation] of the lease shall be without prejudice to the Applicant'’s claim to the fixtures in

dispute.

13. THIS COURT ORDERS that if a notice of disclaimer [or resiliation] is delivered15.

pursuant to Section 32 of the CCAA, then (a) during the notice period prior to the effective time

of the disclaimer [or resiliation], the landlord may show the affected leased premises to

prospective tenants during normal business hours, on giving the Applicant and the Monitor 24

hours' prior written notice, and (b) at the effective time of the disclaimer [or resiliation], the

relevant landlord shall be entitled to take possession of any such leased premises without waiver

of or prejudice to any claims or rights such landlord may have against the Applicant in respect of

such lease or leased premises, provided that nothing herein shall relieve such landlord of its

obligation to mitigate any damages claimed in connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY

14. THIS COURT ORDERS that until and including [DATE – MAX. 3016.

DAYS]January 7, 2022, or such later date as this Court may order (the "“Stay Period"”), no

proceeding or enforcement process in any court or tribunal (each, a "“Proceeding"”) shall be
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commenced or continued against or in respect of the Applicant or the Monitor, or affecting the

Business or the Property, except with the written consent of the Applicant and the Monitor, or

with leave of this Court, and any and all Proceedings currently under way against or in respect of

the Applicant or affecting the Business or the Property are hereby stayed and suspended pending

further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any17.

individual, firm, corporation, governmental body or agency, or any other entities (all of the

foregoing, collectively being "“Persons"” and each being a "“Person"”) against or in respect of

the Applicant or the Monitor, or affecting the Business or the Property, are hereby stayed and

suspended except with the written consent of the Applicant and the Monitor, or leave of this

Court, provided that nothing in this Order shall (i) empower the Applicant to carry on any

business which the Applicant is not lawfully entitled to carry on, (ii) affect such investigations,

actions, suits or proceedings by a regulatory body as are permitted by Section 11.1 of the CCAA,

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien.

NO INTERFERENCE WITH RIGHTS

16. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue,18.

fail to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal

right, contract, agreement, licence or permit in favour of or held by the Applicant, except with the

written consent of the Applicant and the Monitor, or leave of this Court.
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CONTINUATION OF SERVICES

17. THIS COURT ORDERS that during the Stay Period, all Persons having oral or19.

written agreements with the Applicant or statutory or regulatory mandates for the supply of goods

and/or services, including without limitation all computer software, communication and other

data services, centralized banking services, payroll services, insurance, transportation services,

utility or other services to the Business or the Applicant, are hereby restrained until further Order

of this Court from discontinuing, altering, interfering with or terminating the supply of such

goods or services as may be required by the Applicant, and that the Applicant shall be entitled to

the continued use of its current premises, telephone numbers, facsimile numbers, internet

addresses and domain names, provided in each case that the normal prices or charges for all such

goods or services received after the date of this Order are paid by the Applicant in accordance

with normal payment practices of the Applicant or such other practices as may be agreed upon by

the supplier or service provider and each of the Applicant and the Monitor, or as may be ordered

by this Court.

NON-DEROGATION OF RIGHTS

18. THIS COURT ORDERS that, notwithstanding anything else in this Order, no20.

Person shall be prohibited from requiring immediate payment for goods, services, use of lease or

licensed property or other valuable consideration provided on or after the date of this Order, nor

shall any Person be under any obligation on or after the date of this Order to advance or
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6 This non-derogation provision has acquired more significance due to the recent amendments to the CCAA, since a 
number of actions or steps cannot be stayed, or the stay is subject to certain limits and restrictions.  See, for 
example, CCAA Sections 11.01, 11.04, 11.06, 11.07, 11.08, 11.1(2) and 11.5(1).

7 The broad indemnity language from Section 11.51 of the CCAA has been imported into this paragraph.  The 
granting of the indemnity (whether or not secured by a Directors' Charge), and the scope of the indemnity, are 
discretionary matters that should be addressed with the Court.

8 Section 11.51(3) provides that the Court may not make this security/charging order if in the Court's opinion the 
Applicant could obtain adequate indemnification insurance for the director or officer at a reasonable cost.

re-advance any monies or otherwise extend any credit to the Applicant.  Nothing in this Order

shall derogate from the rights conferred and obligations imposed by the CCAA.6

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

19. THIS COURT ORDERS that during the Stay Period, and except as permitted by21.

subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any of

the former, current or future directors or officers of the Applicant with respect to any claim

against the directors or officers that arose before the date hereof and that relates to any

obligations of the Applicant whereby the directors or officers are alleged under any law to be

liable in their capacity as directors or officers for the payment or performance of such

obligations, until a compromise or arrangement in respect of the Applicant, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicant or this Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

20. THIS COURT ORDERS that the Applicant shall indemnify its directors and officers 

against obligations and liabilities that they may incur as directors or officers of the Applicant 

after the commencement of the within proceedings,7 except to the extent that, with respect to any 

officer or director, the obligation or liability was incurred as a result of the director's or officer's 

gross negligence or wilful misconduct.

21. THIS COURT ORDERS that the directors and officers of the Applicant shall be entitled 

to the benefit of and are hereby granted a charge (the "Directors’ Charge")8 on the Property, 

which charge shall not exceed an aggregate amount of $, as security for the indemnity provided 
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in paragraph [20] of this Order.  The Directors’ Charge shall have the priority set out in 

paragraphs [38] and [40] herein.

22. THIS COURT ORDERS that, notwithstanding any language in any applicable insurance 

policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of 

the Directors' Charge, and (b) the Applicant's directors and officers shall only be entitled to the 

benefit of the Directors' Charge to the extent that they do not have coverage under any directors' 

and officers' insurance policy, or to the extent that such coverage is insufficient to pay amounts 

indemnified in accordance with paragraph [20] of this Order. 

APPOINTMENT OF MONITOR

23. THIS COURT ORDERS that [MONITOR’S NAME]Spirgel is hereby appointed22.

pursuant to the CCAA as the Monitor, an officer of this Court, to monitor the business and

financial affairs of the Applicant with the powers and obligations set out in the CCAA or set

forth herein and that the Applicant and its shareholders, officers, directors, and Assistants shall

advise the Monitor of all material steps taken by the Applicant pursuant to this Order, and shall

co-operate fully with the Monitor in the exercise of its powers and discharge of its obligations

and provide the Monitor with the assistance that is necessary to enable the Monitor to adequately

carry out the Monitor's functions.

24. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and23.

obligations under the CCAA, is hereby directed and empowered to:

monitor the Applicant'’s receipts and disbursements;(a)

report to this Court at such times and intervals as the Monitor may deem appropriate(b)

with respect to matters relating to the Property, the Business, and such other

matters as may be relevant to the proceedings herein;
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advise the Applicant in their preparation of the Applicant’s cash flow statements;(c)

(c) assist the Applicant, to the extent required by the Applicant, in its dissemination,(d)

to the DIP Lender and its counsel on a [TIME INTERVAL]periodic basis of

financial and other information as agreed to between the Applicant and the DIP

Lender which may be used in these proceedings including reporting on a basis to

be agreed withby the Applicant and the DIP Lender;

(d) advise the Applicant in its preparation of the Applicant’s cash flow statements and(e)

reporting required by the DIP Lender, which information shall be reviewed with

the Monitor and delivered to the DIP Lender and its counsel on a periodic basis,

but not less than [TIME INTERVAL], or asto the extent otherwise agreed to by

the Applicant and the DIP Lender;

(e) advise the Applicant in its development of the Plan and any amendments to the(f)

Plan;

(f) assist the Applicant, to the extent required by the Applicant, with the holding and(g)

administering of creditors’ or shareholders’ meetings for voting on the Plan;

(g) have full and complete access to the Property, including the premises, books,(h)

records, data, including data in electronic form, and other financial documents of

the Applicant, to the extent that is necessary to adequately assess the Applicant'’s

business and financial affairs or to perform its duties arising under this Order;

carry out the Sales Process (as defined herein) and to take such steps and do all things(i)

the Monitor reasonably deems necessary to perform its obligations thereunder and
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to take such steps and execute such documentation as the Monitor may deem

necessary or incidental to the Sales Process;

(h) be at liberty to engage independent legal counsel or such other persons as the(j)

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order; and

(i) perform such other duties as are required by this Order or by this Court from time(k)

to time.

25. THIS COURT ORDERS that the Monitor shall not take possession of the Property24.

and shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.
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26. THIS COURT ORDERS that nothing herein contained shall require the Monitor to25.

occupy or to take control, care, charge, possession or management (separately and/or collectively,

"“Possession"”) of any of the Property that might be environmentally contaminated, might be a

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of

a substance contrary to any federal, provincial or other law respecting the protection,

conservation, enhancement, remediation or rehabilitation of the environment or relating to the

disposal of waste or other contamination including, without limitation, the Canadian

Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario Water

Resources Act, or the Ontario Occupational Health and Safety Act and regulations thereunder

(the "“Environmental Legislation"”), provided however that nothing herein shall exempt the

Monitor from any duty to report or make disclosure imposed by applicable Environmental

Legislation.  The Monitor shall not, as a result of this Order or anything done in pursuance of the

Monitor's duties and powers under this Order, be deemed to be in Possession of any of the

Property within the meaning of any Environmental Legislation, unless it is actually in possession.

27. THIS COURT ORDERS that that the Monitor shall provide any creditor of the26.

Applicant and the DIP Lender with information provided by the Applicant in response to

reasonable requests for information made in writing by such creditor addressed to the Monitor.

The Monitor shall not have any responsibility or liability with respect to the information

disseminated by it pursuant to this paragraph.  In the case of information that the Monitor has

been advised by the Applicant is confidential, the Monitor shall not provide such information to

creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicant may agree.
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28. THIS COURT ORDERS that, in addition to the rights and protections afforded the27.

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or

obligation as a result of its appointment or the carrying out of the provisions of this Order, save

and except for any gross negligence or wilful misconduct on its part.  Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

29. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the28.

Applicant shall be paid their reasonable fees and disbursements, in each case at their standard

rates and charges, whether incurred prior to, on or subsequent to, the date of this Order, by the

Applicant as part of the costs of these proceedings.  The Applicant is hereby authorized and

directed to pay the accounts of the Monitor, counsel for the Monitor and counsel for the

Applicant on a [TIME INTERVAL]weekly basis and, in addition, the Applicant is hereby

authorized to pay to the Monitor, counsel to the Monitor, and counsel to the Applicant, retainers

in the amount[s] of $ [, respectively,] to be held by them as security for payment of their

respective fees and disbursements outstanding from time to time. 

30. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their29.

accounts from time to time, and for this purpose the accounts of the Monitor and its legal counsel

are hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

31. THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the30.

Applicant’s counsel shall be entitled to the benefit of and are hereby granted a charge (the

"Administration Charge") on the Property, which charge shall not exceed an aggregate amount

of $200,000,  as security for their professional fees and disbursements incurred at the standard

rates and charges of the Monitor and such counsel, both before and after the making of this Order
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in respect of these proceedings.  The Administration Charge shall have the priority set out in

paragraphs [38]37 and [40]39 hereof.

DIP FINANCING

32. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to31.

obtain and borrow under a credit facilityloan from [DIP LENDER'S NAME]Asset Profits

Limited (the "“DIP Lender"”) in order to finance the Applicant's working capital requirements

and other general corporate purposes and capital expenditures, provided that borrowings under

such credit facility shall not exceed $700,000 unless permitted by further Order of this Court.

33. THIS COURT ORDERS THAT such credit facilityloan shall be on the terms and32.

subject to the conditions set forth in the commitment letter between the Applicant and the DIP

Lender dated as of [DATE]September 27, 2021 (the "“Commitment Letter"”), filed.

34. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to33.

execute and deliver such credit agreements, mortgages, charges, hypothecs and security

documents, guarantees and other definitive documents (collectively, the "“Definitive

Documents"”), as are contemplated by the Commitment Letter or as may be reasonably required

by the DIP Lender pursuant to the terms thereof, and the Applicant is hereby authorized and

directed to pay and perform all of its indebtedness, interest, fees, liabilities and obligations to the

DIP Lender under and pursuant to the Commitment Letter and the Definitive Documents as and

when the same become due and are to be performed, notwithstanding any other provision of this

Order.

35. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and34.

is hereby granted a charge (the "“DIP Lender’s Charge"”) on the Property of the Applicant,
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which DIP Lender's Charge shall not secure an obligation that exists before this Order is made.

The DIP Lender’s Charge shall have the priority set out in paragraphs [38]37 and [40]39 hereof.

36. THIS COURT ORDERS that, notwithstanding any other provision of this Order:35.

the DIP Lender may take such steps from time to time as it may deem necessary or(a)

appropriate to file, register, record or perfect the DIP Lender’s Charge or any of

the Definitive Documents;

upon the occurrence of an event of default under the Definitive Documents or the DIP(b)

Lender’s Charge, the DIP Lender, upon five (5) days notice to the Applicant and

the Monitor, may exercise any and all of its rights and remedies against the

Applicant or the Property under or pursuant to the Commitment Letter, Definitive

Documents and the DIP Lender’s Charge, including without limitation, to cease

making advances to the Applicant and set off and/or consolidate any amounts

owing by the DIP Lender to the Applicant against the obligations of the Applicant

to the DIP Lender under the Commitment Letter, the Definitive Documents or the

DIP Lender’s Charge, to make demand, accelerate payment and give other notices,

or to apply to this Court for the appointment of a receiver, receiver and manager or

interim receiver, or for a bankruptcy order against the Applicant and for the

appointment of a trustee in bankruptcy of the Applicant; and

the foregoing rights and remedies of the DIP Lender shall be enforceable against any(c)

trustee in bankruptcy, interim receiver, receiver or receiver and manager of the

Applicant or the Property.
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9 The ranking of these Charges is for illustration purposes only, and is not meant to be determinative.  This ranking 
may be subject to negotiation, and should be tailored to the circumstances of the case before the Court.  Similarly, 
the quantum and caps applicable to the Charges should be considered in each case.  Please also note that the 
CCAA now permits Charges in favour of critical suppliers and others, which should also be incorporated into this 
Order (and the rankings, above), where appropriate.

37. THIS COURT ORDERS AND DECLARES that the DIP Lender shall be treated as36.

unaffected in any plan of arrangement or compromise filed by the Applicant under the CCAA, or

any proposal filed by the Applicant under the Bankruptcy and Insolvency Act of Canada (the

"BIA"), with respect to any advances made under the Definitive Documents.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

38. THIS COURT ORDERS that the priorities of the Directors’ Charge, the37.

Administration Charge and the DIP Lender’s Charge, as among them, shall be as follows9:

First – Administration Charge (to the maximum amount of $200,000);

Second – DIP Lender’s Charge; and

Third – Directors’ Charge (to the maximum amount of $700,000).

39. THIS COURT ORDERS that the filing, registration or perfection of the Directors’38.

Charge, the Administration Charge or the DIP Lender’s Charge (collectively, the "“Charges"”)

shall not be required, and that the Charges shall be valid and enforceable for all purposes,

including as against any right, title or interest filed, registered, recorded or perfected subsequent

to the Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect.

40. THIS COURT ORDERS that each of the Directors’ Charge, the Administration39.

Charge and the DIP Lender’s Charge (all as constituted and defined herein) shall constitute a

charge on the Property and such Charges shall rank in priority to all other security interests,
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trusts, liens, charges and encumbrances, claims of secured creditors, statutory or otherwise

(collectively, "Encumbrances") in favour of any Person.

41. THIS COURT ORDERS that except as otherwise expressly provided for herein, or40.

as may be approved by this Court, the Applicant shall not grant any further Encumbrances over

any Property that rank in priority to, or pari passu with, any of the Directors’ Charge, the

Administration Charge or the DIP Lender’s Charge, unless the Applicant also obtains the prior

written consent of the Monitor, the DIP Lender and the beneficiaries of the Directors’ Charge and

the Administration Charge, or further Order of this Court.

42. THIS COURT ORDERS that the Directors’ Charge, the Administration Charge, the41.

Commitment Letter, the Definitive Documents and the DIP Lender’s ChargeCharges shall not be

rendered invalid or unenforceable and the rights and remedies of the chargees entitled to the

benefitbeneficiaries of the applicable Charges (collectively, the "“Chargees"”) and/or the DIP

Lender thereunder shall not otherwise be limited or impaired in any way by (a) the pendency of

these proceedings and the declarations of insolvency made herein; (b) any application(s) for

bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made pursuant to such

applications; (c) the filing of any assignments for the general benefit of creditors made pursuant

to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,

prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation

of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or

other agreement (collectively, an "“Agreement"”) which binds the Applicant, and

notwithstanding any provision to the contrary in any Agreement:

neither the creation of the Charges nor the execution, delivery, perfection, registration(a)

or performance of the Commitment Letter or the Definitive Documents shall
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create or be deemed to constitute a breach by the Applicant of any Agreement to

which it is a party;

none of the Chargees shall have any liability to any Person whatsoever as a result of(b)

any breach of any Agreement caused by or resulting from the creation of the

Charges or the Applicant entering into the Commitment Letter, the creation of the

ChargesDIP Charge, or the execution, delivery or performance of the Definitive

Documents; and

the payments made by the Applicant pursuant to this Order, the granting of the(c)

Charges, the Commitment Letter or the Definitive Documents, and the granting of

the ChargesDIP Charge, do not and will not constitute preferences, fraudulent

conveyances, transfers at undervalue, oppressive conduct, or other challengeable

or voidable transactions under any applicable law.

43. THIS COURT ORDERS that any Charge created by this Order over leases of real42.

property in Canada shall only be a Charge in the Applicant'’s interest in such real property leases.

SALE PROCESS

THIS COURT ORDERS that the Sale Process attached as Schedule “A” to this Order is43.

hereby approved (the “Sale Process”).

THIS COURT ORDERS that the Applicant is hereby authorized and empowered to take44.

such steps as are necessary or desirable to carry out and perform their obligations under the Sale

Process, provided that any definitive agreement to be executed by the Applicant in respect of the

sale of all or part of the assets, rights, undertakings and properties of the Applicant, of every
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nature and kind whatsoever, and wherever situated, including all proceeds thereof shall require

further approval of the Court.

THIS COURT ORDERS that the Applicant and the Monitor are authorized and directed45.

to enter into the stalking horse asset purchase agreement dated September , 2021 (the “Stalking

Horse Agreement”) between the Applicant and Asset Profits Limited (the “Stalking Horse

Bidder”), and the Stalking Horse Agreement is hereby approved and accepted for the purpose of

conducting the Sale Process. 

THIS COURT ORDERS that the Monitor shall incur no liability or obligation as a46.

result of assisting the Applicant with the carrying out of the Sale Process or the provisions of this

Order, save and except for gross negligence or willful misconduct on its part.

SERVICE AND NOTICE

44. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in47.

[newspapers specified by the Court]The Globe and Mail (National Edition) a notice containing

the information prescribed under the CCAA, (ii) within five days after the date of this Order, (A)

make this Order publicly available in the manner prescribed under the CCAA, (B) send, in the

prescribed manner, a notice to every known creditor who has a claim against the Applicant of

more than $1000, and (C) prepare a list showing the names and addresses of those creditors and

the estimated amounts of those claims, and make it publicly available in the prescribed manner,

all in accordance with Section 23(1)(a) of the CCAA and the regulations made thereunder.

45. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the48.

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List
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website at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/) shall be

valid and effective service.  Subject to Rule 17.05 this Order shall constitute an order for

substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule

3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in

accordance with the Protocol will be effective on transmission.  This Court further orders that a

Case Website shall be established in accordance with the Protocol with the following URL

‘<@https://www.spergelcorporate.ca/engagements/medifocus-inc/>’.

46. THIS COURT ORDERS that if the service or distribution of documents in49.

accordance with the Protocol is not practicable, the Applicant and the Monitor are at liberty to

serve or distribute this Order, any other materials and orders in these proceedings, any notices or

other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier,

personal delivery or facsimile transmission to the Applicant'’s creditors or other interested parties

at their respective addresses as last shown on the records of the Applicant and that any such

service or distribution by courier, personal delivery or facsimile transmission shall be deemed to

be received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

GENERAL

47. THIS COURT ORDERS that the Applicant or the Monitor may from time to time50.

apply to this Court for advice and directions in the discharge of its powers and duties hereunder.
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48. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from51.

acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicant, the Business or the Property.

49. THIS COURT HEREBY REQUESTS the aid and recognition of any court,52.

tribunal, regulatory or administrative body having jurisdiction in Canada or in the United States,

to give effect to this Order and to assist the Applicant, the Monitor and their respective agents in

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies

are hereby respectfully requested to make such orders and to provide such assistance to the

Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to give

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Applicant and the Monitor and their respective agents in carrying out the terms of this

Order.

50. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty53.

and is hereby authorized and empowered to apply to any court, tribunal, regulatory or

administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order, and that the Monitor is authorized and empowered to act as a

representative in respect of the within proceedings for the purpose of having these proceedings

recognized in a jurisdiction outside Canada.

51. THIS COURT ORDERS that any interested party (including the Applicant and the54.

Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days

notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.
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52. THIS COURT ORDERS that this Order and all of its provisions are effective as of55.

12:01 a.m. Eastern Standard/Daylight Time on the date of this Order.

____________________________________
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