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PART I: OVERVIEW 

1. This Factum is filed in support of an application by BDC Capital Inc. (“BDC”) for an Order 

appointing msi Spergel Inc. (“Spergel”) as the receiver and manager (in such capacities, 

the “Receiver”) under section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-

3, as amended (the “BIA”), and section 101 of the Courts of Justice Act, R.S.O. 1990, c. 

C.43, as amended (the “CJA”), without security, over all property, assets, and undertakings 

of the respondents, BlueRush Inc. (the “Borrower”) and BlueRush Digital Media Corp. (the 

“Guarantor”), and together with the Borrower, the “Debtors”). 

2. The Borrower owes BDC approximately $2.6 million.1  

3. After the expiration of the statutory notice period under s. 244 of the BIA, the Debtors 

entered into a Forbearance Agreement with BDC, which included consenting to the 

appointment of a receiver upon default or expiry of the Forbearance Period.2  

4. The Forbearance Period has expired, the Debtors have failed to repay BDC, and BDC has 

satisfied the requirements for the appointment of the Receiver under the BIA and CJA to 

preserve the value of the Debtors’ business and the BDC collateral. 3  

PART II: FACTS 

5. The relevant facts for this application are set out below and in the Affidavit of Mark O’Connor, 

sworn December 16, 2025 (“O’Connor Affidavit”). All capitalised terms not otherwise 

defined have the meaning given to them in the O’Connor Affidavit.4 

 
1 Affidavit of Mark O’Connor, sworn December 16, 2025 (“O’Connor Affidavit”), at para 10; Plaintiff’s 
Application Record dated December 17, 2025 (‘”AR”), Tab 2, p. 19.  
2 O’Connor Affidavit, at para 27(c), p. 24.  
3 O’Connor Affidavit, at paras 28-43, p. 25-27.  
4 O’Connor Affidavit, AR Tab 2, p. 16.  
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Loan and Security  

6. Pursuant to a Letter of Offer dated August 24, 2022, as amended, between BDC and the 

Borrower (the “Loan Agreement”), BDC agreed to extend the Borrower financing in the 

principal sum of $2,000,000.00 (the “Loan”).5  

7. The Guarantor provided a Guarantee in favour of BDC dated September 29, 2022 (the 

“Guarantee”) unconditionally guaranteeing the Borrower’s performance of all obligations 

and covenants under the Loan agreement, including the repayment of the Loan plus interest 

thereon as provided for in the Loan Agreement and BDC’s legal fees incurred.6  

8. BDC and the Debtors entered into various letters of amendment to amend the Loan 

Agreement, the specifics of which are included at paragraph 9 of the O’Connor Affidavit, but 

that generally amended the interest payable, payment terms, underlying conditions, and 

other various terms and conditions of the Loan Agreement (collectively and together with 

the Loan Agreement, the “Credit Agreement”).7   

9. As of December 16, 2025, the aggregate indebtedness owing under the Credit Agreement 

was $2,624,756.05 plus accruing interest, fees, costs, and disbursements (collectively, the 

“Indebtedness”).8 

10. The Debtors’ obligations under the Credit Agreement and Guarantee were secured by, 

among other things, General Security Agreements granted by each of the respective 

Debtors in favour of BDC dated September 29, 2022, and US and Canadian Patent and 

 
5 O’Connor Affidavit, at para 7, p. 18.  
6 O’Connor Affidavit, at para 8, p. 18. 
7 O’Connor Affidavit, at para 9, p. 18. 
8 O’Connor Affidavit, at para 10, p. 19.  
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Trademark Security Agreements granted by the Borrower in favour of BDC (collectively, the 

“Security”).9 

11. Pursuant to the General Security Agreements provided by the Debtors, upon an Event of 

Default, BDC can appoint a private receiver or apply to Court to appoint a receiver:  

15.1 Upon any default under this Security Agreement BDC may declare any or all the 
Obligations whether or not payable on demand to become immediately due and 
payable and the Security Interests will immediately become enforceable. To 
enforce and realize on the Security Interests BDC may take any action permitted 
by law or in equity as it may deem expedient and in particular, without limitation, 
BDC may do any of the following:  

(a) appoint by instrument a receiver, manager, receiver and manager or 
receiver-manager (the “Receiver” of all or any part of the Collateral, with or 
without bond as BDC my determine, and in its absolute discretion remove 
such Receiver and appoint another in its stead.10  

12. BDC perfected its security interest in the personal property of both Debtors by registration 

of Financing Statements against the Debtors in the provincial registry maintained under the 

Personal Property Security Act (Ontario), R.S.O c P.10 (“PPSA”).11   

13. BDC is the only registered secured creditor of the Borrower.12 The Guarantor has two other 

registered secured creditors in addition to BDC – the Canadian Imperial Bank of Commerce 

(“CIBC”), with a prior registration to BDC, and Bonsai Growth Solutions Inc., with a 

subsequent registration to BDC.13  

14. BDC and CIBC entered into a Priority Agreement dated September 22, 2022 (the “Priority 

Agreement”), which provides, inter alia, that the BDC security shall have priority over the 

CIBC security other than with respect to cash collateral of the Guarantor deposited by the 

 
9 O’Connor Affidavit, at para 11, p. 20. 
10 O’Connor Affidavit, at para 12, p. 20; Exhibit ‘K’, p. 128; and, Exhibit “L”, p. 147.  
11 O’Connor Affidavit, at paras 13-14, p. 20-21; Exhibit ‘O’, p. 187; and, Exhibit ‘P’, p. 196.  
12 O’Connor Affidavit, at para 16, p. 21.  
13 O’Connor Affidavit, at para 17, p. 21.  
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Guarantor with CIBC, to a maximum aggregate principal amount of $76,550.00 plus all 

interest thereon.14  

15. BDC is therefore the first ranking secured creditor of the Debtors, other than the priority 

given to CIBC in the cash collateral of the Guarantor in the Priority Agreement. 

Default and Forbearance 

16. The Borrower failed to repay the amounts owing under the Credit Agreement on the 

Maturity Date (April 30, 2025), which was an event of default.15  

17. There were also further events of default, including a cease trade order being issued 

against the Borrower by the Ontario Securities Commission, the Debtors being in 

breach of their liquidity parameters and their minimum growth requirements, and the 

Borrower failing to remit its annual consolidated financial statements.16 

18. On June 30, 2025, BDC made a written demand for repayment of the Indebtedness to 

the Debtors, and provided the Debtors with notice of its intention to enforce its security 

pursuant to section 244 of the BIA (the “Demand Letters and NITES”).17 

19. BDC worked with the Debtors to address their ongoing financial issues, and the 

Debtors entered into an agreement with Oak Hill Asset Management Inc. to assist them 

with attracting investment to refinance and restructure their operations.18  

20. On July 18, 2025, BDC entered into an Acknowledgement of Default and Forbearance 

Offer with the Debtors (the “Forbearance Agreement”).19 BDC agreed to forebear 

 
14 O’Connor Affidavit, at paras 18-19, p. 21-22; Exhibit ‘Q’, p. 199.  
15 O’Connor Affidavit, at para 21, p. 22.  
16 O’Connor Affidavit, at para 22, p. 22-23.  
17 O’Connor Affidavit, at para 23, p. 23. 
18 O’Connor Affidavit, at paras 24-25, p. 23.  
19 O’Connor Affidavit, at para 26, p. 23 
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from enforcing its rights against the Debtors until the earlier of (i) 90 days from the date 

of the Forbearance Agreement, being October 16, 2025; or (ii) the occurrence or 

existence of any Terminating Event (the “Forbearance Period”).20 

21. The Forbearance Agreement included the following key terms:  

i. Part I: the Debtors acknowledged that as of July 18, 2025, they were indebted 

to BDC in the amount of $2,440,800.87.21  

ii. Part II: the Debtors acknowledged the Existing Defaults as defined in the 

Forbearance Agreement and outlined in paragraphs 15 and 16 hereof.22  

iii. Part III, Sections (1) to (3): the Debtors acknowledged their liability under the 

Credit Agreement and Guarantee for the Indebtedness, which was due and 

payable.23  

iv. Part III, Sections (4) to (6): the Debtors acknowledged the Credit Agreement, 

Guarantee, Security, and Forbearance Agreement were valid, binding, and 

enforceable.24  

v. Part III, Section (7): the Debtors acknowledged the Existing Defaults had 

occurred and had not been rectified.25 

vi. Part III, Section (10): the Debtors waived any defences to BDC’s claim or 

enforcement.26 

 
20 O’Connor Affidavit, at para 27, p. 23-24.  
21 O’Connor Affidavit, Exhibit ‘S’, p. 212.  
22 O’Connor Affidavit, Exhibit ‘S’, p. 212. 
23 O’Connor Affidavit, Exhibit ‘S’, p. 213. 
24 O’Connor Affidavit, Exhibit ‘S’, p. 213. 
25 O’Connor Affidavit, Exhibit ‘S’, p. 213. 
26 O’Connor Affidavit, Exhibit ‘S’, p. 214. 
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vii. Part IV, Section (a): the Debtors acknowledged the Forbearance Period would 

expire 90 days from the date of the Forbearance Agreement or upon the 

occurrence or existence of any Terminating Event.27 

viii. Part IV, Section (f): the Debtors specifically consented to the immediate 

appointment of a receiver and manager over all of their assets, undertakings, 

and property upon the expiration of the Forbearance Period in the form of the 

Commercial List Model Order, with such modifications BDC or its receiver may 

deem appropriate.28  

Forbearance Agreement has Expired  

22. BDC worked with the Debtors to address their ongoing financial issues during the 

second and third quarters of 2024, during which time the Debtors entered into an 

agreement with Oak Hill Asset Management Inc. to assist them with attracting 

investment to refinance and restructure their operations.29  

23. Despite BDC providing the Debtors with ample time to restructure and refinance their 

business, the Debtors have been unable to do so and have failed to present BDC with 

any viable proposals or plans to refinance and restructure their business.30 

24. The Forbearance Period has expired and BDC has lost confidence that management 

of the Debtors will be able to repay the Indebtedness.31 

 
27 O’Connor Affidavit, Exhibit ‘S’, p. 214. 
28 O’Connor Affidavit, Exhibit ‘S’, p. 218. 
29 O’Connor Affidavit, at paras 24-25, p. 23.  
30 O’Connor Affidavit, at paras 28-30, p. 25.  
31 O’Connor Affidavit, at paras 31-37, p. 25-26.  
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PART II: LAW & ANALYSIS 

25. The only issue on this application is whether it is just and convenient to appoint Spergel as 

Receiver over the Debtors’ property – the answer is yes.   

Technical Requirements  

26. Section 243(1) of the BIA and section 101(1) of the CJA provide the Court with jurisdiction 

to appoint a receiver where it is “just or convenient to do so”.32  

27. Subsection 243(1) of the BIA provides:  

Court may appoint receiver 

243 (1) Subject to subsection (1.1), on application by a secured 
creditor, a court may appoint a receiver to do any or all of the 
following if it considers it to be just or convenient to do so:33 

28. Subsection 101(1) of the CJA provides:  

Injunctions and receivers 

101 (1) In the Superior Court of Justice, an interlocutory injunction 
or mandatory order may be granted or a receiver or receiver and 
manager may be appointed by an interlocutory order, where it 
appears to a judge of the court to be just or convenient to do so.34 

29. The technical requirements for the appointment of a receiver under the BIA have been 

satisfied:  

i. BDC is a secured creditor of the Debtors and is therefore entitled to bring an 

application under section 243 of the BIA.35 

 
32 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s.243 (“BIA”); Courts of Justice Act, R.S.O. 1990, c. 
C.43, s. 101 (the “CJA”) 
33 BIA, s. 243(1). 
34 CJA, s. 101(1). 
35 BIA, s. 243; O’Connor Affidavit, at paras 11-14 and 26-27, p. 20-21 and 23-25. 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
https://www.ontario.ca/laws/statute/90c43#BK141
https://www.ontario.ca/laws/statute/90c43#BK141
https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
https://www.ontario.ca/laws/statute/90c43#BK141
https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
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ii. BDC delivered the Demands and NITES in accordance with section 244 of the BIA, 

and the 10-day notice period under the NITES, as required by subsection 243(1.1) of 

the BIA, which the Debtors waived in the Forbearance Agreement, has expired.36  

iii. Spergel is a licensed insolvency trustee and has provided its consent to act as the 

Receiver if so appointed and is qualified to act in that capacity.37 

Proposed Receiver’s Appointment is Both Just and Convenient  

30. In determining whether it is just or convenient to appoint a receiver, the Court must consider 

all of the circumstances, but in particular the nature of the property and the rights and 

interests of all the parties in relation thereto. These include the rights of the secured creditor 

pursuant to its security.”38 

31. When assessing whether it is appropriate to appoint a receiver, courts have considered 

several different factors, which are not a checklist and are viewed holistically, including:  

i. The balance of convenience and whether irreparable harm might be caused if no order 

was made, although irreparable harm is not necessary where appointment is 

authorized by security documentation; 

ii. The nature of the property, and the likelihood or preserving said property and 

maximizing return on the property;  

 
36 BIA, s. 243(1.1); O’Connor Affidavit, at paras 23 and 27(c), p. 23-25.  
37 O’Connor Affidavit, at paras 42-43, p. 27; Exhibit ‘U’, p. 232.  
38 Metropolitan Partners Group Administration, LLC v. International Credit Experts Inc., 2024 
ONSC 4601 (CanLII), at para 21 (“Metropolitan Partners”); Business Development Bank of Canada v 
170 Willowdale Investments Corp., 2023 ONSC 3230 (CanLII), at para 50 (“BDC v. Willowdale”) 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
https://canlii.ca/t/k6d9d#par21
https://canlii.ca/t/k6d9d#par21
https://canlii.ca/t/jz369#par50
https://canlii.ca/t/jz369#par50
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iii. Whether the lender has a contractual right to the receiver’s appointment, and the 

enforcement of rights under a security agreement where the security-holder 

encounters or may encounter difficulties with the debtor;  

iv. The loss of confidence in the debtor’s management;  

v. The conduct of the parties;  

vi. The potential costs of the receiver and the best way to facilitate the work and duties of 

the receiver.39 

32. Courts have held it is appropriate to appoint a receiver where: the lender’s security may be 

at risk of deteriorating, there is a loss of confidence in the management of the debtor, and 

there is a need to stabilize and preserve the debtor’s business.40  

33. The existence of a contractual right to appoint a receiver upon default is of particular 

importance. As Justice Osborne held in Metropolitan Partners Group Administration, LLC v. 

International Credit Experts Inc.: 

Where the rights of the secured creditor include, pursuant to the terms of its 
security, the right to seek the appointment of a receiver, the burden on the applicant 
is lessened: while the appointment of a receiver is generally an extraordinary 
equitable remedy, the courts do not so regard the nature of the remedy where the 
relevant security permits the appointment and as a result, the applicant is merely 
seeking to enforce a term of an agreement already made by both parties.41 

34. Where a secured creditor has the right to appoint a receiver, there must be a good reason 

to deprive that secured creditor of its bargained-for contractual right to appoint a receiver.42  

 
39 Metropolitan Partners, at para 23-24; BCIMC Construction Fund Corporation et al. v. The Clover 
on Yonge Inc., 2020 ONSC 1953 (CanLII), at para 45. 
40 JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII), at para 37. 
41 Metropolitan Partners, at para 22. See also: BDC v. Willowdale, at para 51. 
42 Romspen Investment Corporation v. Atlas Healthcare (Richmond Hill) Ltd. et al, 2018 ONSC 
7283, at para 100 (Tab 4 attached to this Factum).  

https://canlii.ca/t/k6d9d#par22
https://canlii.ca/t/j6g1r#par45
https://canlii.ca/t/j6g1r#par45
https://canlii.ca/t/kb0c8#par37
https://canlii.ca/t/k6d9d#par22
https://canlii.ca/t/jz369#par51
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35. The above-noted factors support the appointment of the Receiver being just and convenient. 

(a) BDC has a contractual right to appoint the Receiver  

36. In this case both the General Security Agreements and the Forbearance Agreement 

specifically provide for the appointment of a receiver upon default under the Credit 

Agreement.43 The Forbearance Agreement provides that the Debtors: 

….specifically waive the notice period pursuant to section 244(2) of the Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B-3, and subject to the expiration of the 
Forbearance Period, consent to the immediate appointment of a receiver and manager 
over all of its assets, undertakings, and property without further notice, on the terms 
and conditions set out in the model order for the appointment of a receiver attached to 
this agreement at Appendix “B”, with such modifications as BDC Capital and a 
receiver selected by BDC Capital consider appropriate.44 (emphasis original) 

37. The Debtors were in default when they entered into the Forbearance Agreement, and their 

consent to the appointment of a receiver therein provides a particularly compelling and 

important basis for granting the relief sought in this application.  

38. Justice Kimmel’s statements at paragraph 53 of JBT Transport Inc.(Re) are directly 

applicable to the within application:  

[53]           However, where a creditor has a contractual right to appoint a receiver 
upon the debtor’s default, has already agreed to forbear and defer exercising its 
enforcement remedies and, in exchange, has received further confirmation of the 
Debtors’ consent to the appointment of a receiver if the forbearance did not lead 
to the promised refinancing of  the debt: “Commercial certainty for all stakeholders 
dictates that parties should expect that courts will hold them to their bargains, 
absent further agreement or circumstances that would make it appropriate to nullify 
or remove the order”45 

 

 
43 O’Connor Affidavit, at para 12 and 27(c), p. 20 and 24-25; Exhibit ‘K’, p. 128; Exhibit “L”, p. 147; and, 
Exhibit ‘S’, p. 218.  
44 O’Connor Affidavit, Exhibit ‘S’, p. 218.  
45 JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII), at para 53. 

https://canlii.ca/t/kb0c8#par53
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39. BDC has acted reasonably and worked with the Debtors to allow them time to obtain 

refinancing in the face of persistent and ongoing defaults. However, despite BDC’s 

accommodations, the Debtors remain in default and have failed to present a viable proposal 

or plan to refinance and restructure their business despite the expiry of the Forbearance 

Period – BDC has “earned the right to exercise its enforcement remedy and appoint the 

Receiver.”46 

(b) The Existing Defaults are Continuing  

40. On June 30, 2025, following the Debtors’ defaults under the Credit Agreement, BDC made 

demand and accelerated the Loan, and the Indebtedness became due and payable in full.47 

41. The Forbearance Period has expired, and the Debtors’ Existing Defaults at the time of the 

Forbearance Agreement are continuing and cannot be disputed, as the Debtors 

acknowledged in the Forbearance Agreement.48  

42. The Indebtedness remains unpaid despite the expiry of the Forbearance Period and has 

only continued to grow since BDC’s demand in June 2025.49  

(c) BDC has lost confidence in the Debtors  

43. Courts have consistently held that loss of confidence in the debtor and its management 

arising from a pattern of defaults or other various other difficulties is a factor that supports 

the appointment of a receiver.50  

 
46 JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII) at paras 53-56 
47 O’Connor Affidavit, at para 23, p. 23.  
48 O’Connor Affidavit, at para 27, p. 23-25.  
49 O’Connor Affidavit, at para 10 and 28-25, p. 19 and 25-26.  
50 KingSett Mortgage Corporation v. 30 Roe Investments Corp., 2022 ONSC 2777 (CanLII), at paras 
32-35; Callidus v. Carcap, 2012 ONSC 163 (CanLII) at para 51.  

https://canlii.ca/t/kb0c8#par53
https://canlii.ca/t/jp58m#par32
https://canlii.ca/t/fpl4g#par51
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44. BDC has been accommodating the Debtors since September 2024, first through a series of 

amendments to the Loan Agreement, and then in the Forbearance Agreement.51  

45. This is not a case where BDC has rushed to Court to appoint a Receiver.52 It has given the 

Debtors a reasonable opportunity to explore other options, including refinancing or 

restructuring. They have been unable provide BDC with any viable plan or proposal.53  

46. The Debtors have been in default for a prolonged time. BDC is therefore entitled to take 

steps under its security to enforce payment of the Indebtedness, including its contractual 

right to appoint the Receiver to provide an effective and appropriate means to realize on the 

Security.54  

47. BDC has acted reasonably. Despite BDC’s accommodations, the Debtors remain in default 

under the Credit Agreement, Guarantee, Security, and Forbearance Agreement and have 

not provided BDC with a viable plan to repay the Indebtedness – BDC is therefore entitled 

to its contractual right to exercise its enforcement remedy and appoint the Receiver.55 

(d) The Appointment of the Receiver is Necessary  

48. The appointment of the proposed Receiver is necessary to preserve the value BDC has 

already invested in the company, to assess the Borrower’s financial state, and to determine 

a strategy to recover assets and maximise value for all stakeholders in accordance with 

their interests.56  

 
51 O’Connor Affidavit, at paras 9 and 21-27, p. 18-19 and 22-25.  
52 BDC v. Willowdale, at paras 61-69; JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII) at para 54. 
53 O’Connor Affidavit, at paras 28-30, p. 25.  
54 KingSett Mortgage Corporation v. 30 Roe Investments Corp., 2022 ONSC 2777 (CanLII), para 35. 
55 JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII) at paras 51-56; BDC v. Willowdale, paras 61-69. 
56 O’Connor Affidavit, at paras 35-41, p. 26-27.  

https://canlii.ca/t/jz369#par51
https://canlii.ca/t/kb0c8#par54
https://canlii.ca/t/jp58m#par35
https://canlii.ca/t/kb0c8#par54
https://canlii.ca/t/jz369#par51
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49. If this Court appoints the Proposed Receiver, it is proposed that a related charge be granted 

(the “Receiver’s Charge”) to secure the Receiver’s and its counsel’s fees and 

disbursements, with the priority set out in the proposed appointment Order. Such court-

ordered priority charges are typical in receiverships, as reflected in the model receivership 

order, and are expressly contemplated by s. 243(6) of the BIA.57 

PART III: CONCLUSION & ORDER SOUGHT 

50. The Applicant respectfully request that the Court grant the proposed Order appointing 

Spergel as Receiver over the Debtors’ property, substantially in the form attached as Tab 3 

to the Application Record.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED  

Date: December 17, 2025  ____________________________________ 
 

BRAZEAU SELLER LLP 
700−100 Queen Street 
Ottawa, ON   K1P 1J9 
 
Tel: (613) 237-4000  
 
ERIC DWYER 
LSO #: 79413V 
edwyer@brazeauseller.com  
 
Lawyers for the Applicant   

 
 
 
 
 
 
 
 
 
 
 
 

 
57 BIA, s. 243(6).  

mailto:edwyer@brazeauseller.com
https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
edwyer
eric signature
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TAB 2 
 

Authority Paragraph Reference  

Metropolitan Partners Group Administration, LLC v. International 
Credit Experts Inc., 2024 ONSC 4601 (CanLII) 

21-24 

Business Development Bank of Canada v 170 Willowdale 
Investments Corp., 2023 ONSC 3230 (CanLII), 

50-52; 65-69; 80-82 

JBT Transport Inc.(Re), 2025 ONSC 1436 (CanLII) 37; 53-56 

BCIMC Construction Fund Corporation et al. v. The Clover on 
Yonge Inc., 2020 ONSC 1953 (CanLII) 

45 

KingSett Mortgage Corporation v. 30 Roe Investments Corp., 2022 
ONSC 2777 (CanLII) 

32-35 

Callidus v. Carcap, 2012 ONSC 163 (CanLII) 51 

Romspen Investment Corporation v. Atlas Healthcare (Richmond 
Hill) Ltd. et al, 2018 ONSC 7283, (Tab 4) 

100 

 
I, Eric Dwyer, certify that I am satisfied as to the authenticity of every authority cited in this Factum.  

Date: December 17, 2025  ____________________________________ 
 

BRAZEAU SELLER LLP 
700−100 Queen Street 
Ottawa, ON   K1P 1J9 
 
Tel: (613) 237-4000  
 
ERIC DWYER 
LSO #: 79413V 
edwyer@brazeauseller.com  
 
Lawyers for the Applicant   

 
 
 
 
 
 

https://canlii.ca/t/k6d9d#par21
https://canlii.ca/t/k6d9d#par21
https://canlii.ca/t/jz369#par50
https://canlii.ca/t/jz369#par50
https://canlii.ca/t/kb0c8#par37
https://canlii.ca/t/j6g1r#par45
https://canlii.ca/t/j6g1r#par45
https://canlii.ca/t/jp58m#par32
https://canlii.ca/t/jp58m#par32
https://canlii.ca/t/fpl4g#par51
mailto:edwyer@brazeauseller.com
edwyer
eric signature
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TAB 3 
 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3  
 
Court may appoint receiver 

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a 
receiver to do any or all of the following if it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all of the inventory, accounts receivable or 
other property of an insolvent person or bankrupt that was acquired for or used in 
relation to a business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and over 
the insolvent person’s or bankrupt’s business; or 

(c) take any other action that the court considers advisable 

 

Restriction on appointment of receiver 

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under 
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry 
of 10 days after the day on which the secured creditor sends the notice unless 

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or 

(b) the court considers it appropriate to appoint a receiver before then. 

 
Definition of receiver 

(2) Subject to subsections (3) and (4), in this Part, receiver means a person who 

(a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control — of all or substantially all of the 
inventory, accounts receivable or other property of an insolvent person or bankrupt that 
was acquired for or used in relation to a business carried on by the insolvent person or 
bankrupt — under 

(i) an agreement under which property becomes subject to a security (in this Part 
referred to as a “security agreement”), or 

(ii) a court order made under another Act of Parliament, or an Act of a legislature 
of a province, that provides for or authorizes the appointment of a receiver or 
receiver-manager. 

 
Definition of receiver — subsection 248(2) 

(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to be read 
without reference to paragraph (a) or subparagraph (b)(ii). 
 
 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html#h-28565
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Trustee to be appointed 

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order 
referred to in paragraph (2)(b). 
 
Place of filing 

(5) The application is to be filed in a court having jurisdiction in the judicial district of the locality 
of the debtor. 

 
Orders respecting fees and disbursements 

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the 
payment of fees and disbursements of the receiver that it considers proper, including one that 
gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part 
of the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or 
disbursements, but the court may not make the order unless it is satisfied that the secured 
creditors who would be materially affected by the order were given reasonable notice and an 
opportunity to make representations. 

 
Meaning of disbursements 

(7) In subsection (6), disbursements does not include payments made in the operation of a 
business of the insolvent person or bankrupt. 

 
Advance notice 

244 (1) A secured creditor who intends to enforce a security on all or substantially all of 

(a) the inventory, 

(b) the accounts receivable, or 

(c) the other property 

of an insolvent person that was acquired for, or is used in relation to, a business carried 
on by the insolvent person shall send to that insolvent person, in the prescribed form and 
manner, a notice of that intention. 

 
Period of notice 

(2) Where a notice is required to be sent under subsection (1), the secured creditor shall not 
enforce the security in respect of which the notice is required until the expiry of ten days after 
sending that notice, unless the insolvent person consents to an earlier enforcement of the 
security. 

 
No advance consent 

(2.1) For the purposes of subsection (2), consent to earlier enforcement of a security may not be 
obtained by a secured creditor prior to the sending of the notice referred to in subsection (1). 
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Exception 

(3) This section does not apply, or ceases to apply, in respect of a secured creditor 

(a) whose right to realize or otherwise deal with his security is protected by subsection 
69.1(5) or (6); or 

(b) in respect of whom a stay under sections 69 to 69.2 has been lifted pursuant to 
section 69.4. 

 
Idem 

(4) This section does not apply where there is a receiver in respect of the insolvent person. 
 
 
Courts of Justice Act, R.S.O. 1990, c. C.43 
 

Injunctions and receivers 

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be 
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where 
it appears to a judge of the court to be just or convenient to do so.   

 

(2) An order under subsection (1) may include such terms as are considered just.  
 

https://www.ontario.ca/laws/statute/90c43#BK141
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