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with RBC and had entered into a forbearance with RBC, which was terminated over concerns with 

I 

the landlord. Absent RBC's concerns about the landlord terminating our lease, I believe that RBC 

would not be bringing a receivership application. 

4. I make this affidavit in support of Duty Free's request to have the receivership application 

adjourned to allow for more time for good faith negotiations with the landlord and RBC to reach 

an acceptable resolution. If negotiations stall and the landlord continues to dispute that its 

enforcement rights are stayed under Part IV of the Commercial Tenancies Act (the "Act"), Duty 

Free seeks an opportunity to bring an application for an order enjoining the landlord from taking 

any enforcement steps in accordance with the Act. 

Background 

5. Duty Free is an Ontario corporation with a registered office address located at 1 Peace 

Bridge Plaza, Fort Erie, Ontario (the "Leased Premises"). 

6. By lease dated July 28, 2016, Duty Free leased the Leased Premises from the Buffalo and 

Fort Erie Public Bridge Authority (the "Landlord") for a fifteen (15) year term commencing on 

November 1, 2016 and ending on October 31, 2031, subject to Duty Free's option to extend for an 

additional period of five (5) years through 2036 (the "Lease"). The terms of the Lease were 

amended by rent deferral agreements, which are further detailed below. Attached as Exhibit "A" 

is a copy of the Lease. 

7. The Landlord is an international entity created by the State of New York and the 

Government of Canada. It is governed by a 10 member Board of Directors consisting of five 

members from New York State and five members from Canada. 
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8. As the name suggests, Duty Free operates a land border duty free shop with 26,000 square 

feet of retail space from the Leased Premises. The retail store sells alcohol, tobacco and other 

products such as fragrances, cosmetics, jewelry and sunglasses. Other services provided at the 

store include currency exchange, motor coach parking and travel services, such as processing 

customs paperwork for truck drivers. The duty-free store is located at the border crossing with 

Buffalo, New York, which is the main north-south travel corridor between Canada and the United 

States. 

9. Before the pandemic, the duty free shop would at times have more than 500 customers in 

the store, with approximately 60% of customers from Canada and 40% from the United States. 

Particularly during busy travel times, the store would be at capacity and the parking lot full of 

buses and cars. The duty free shop is a destination retail store for Western New York State. Duty 

Free has also done extensive marketing campaigns to bring tourists to Canada, including bus tour 

companies from Asia and Southern United States. Duty Free was awarded second place as the Best 

Land Border Store in the Americas and was a finalist in the Best Land Border store in the world. 

10. Prior to the COVID-19 pandemic, the retail store also had a full-service Tim Hortons on 

site, but it closed in August 2020. There is currently no food vendor in the Leased Premises. 

11. The duty free store is typically open 24 hours a day and 365 days a year, although the 

store's hours were impacted by the pandemic. The business previously employed approximately 

90 staff, including cashiers, product specialists/buyers, customer service, sales staff, supervisors, 

marketing professionals, and support staff in replenishment, customs paperwork, inventory and 

cash control. Forty employees were full-time staff, including myself. All staff live locally and all 
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functions are performed at the store location. The Fort Erie store is one of the busiest stores in the 

49th Parallel and is steady from mid-March through to December. 

12. The pandemic, and particularly the border closures between Canada and the United States, 

greatly impacted Duty Free's business. The land border was closed between March 2020 and 

August 2021 for all non-essential travel. The retail store entirely closed on or about March 21, 

2020 and was partially reopened on September 19, 2021. Canada only reopened its land border to 

fully vaccinated Americans on August 9, 2021, and the United States did not re-open its border to 

Canadian travelers until November 8, 2021. 

13. When the retail store was closed for approximately a year and a half, Duty Free maintained 

staff to secure the Leased Premises. Washroom facilities were opened for truckers and essential 

workers in the Spring of 2020. Since the store reopened to retail customers in mid-September 2021, 

the business has approximately 20 employees and is operating at 30% capacity as compared to 

pre-pandemic levels. 

14. In addition to the duty free store operating from the Leased Premises, Duty Free also 

operates a duty free shop and convenience store at the Hamilton International Airport by way of a 

lease with Hamilton International Airport Limited. Inventory for the Hamilton store is shipped 

from the Leased Premises. There are no issues with the lease or the landlord relating to the 

Hamilton Airport location. 

Tenant Improvements to the Leased Premises 

15. Duty Free was the successful bidder in a request for proposal ("RFP") process initiated by 

the Landlord prior to entering into the Lease. As part of the RFP, Duty Free was required to and 
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agreed that it would undertake significant capital improvements to the 'Leased Premises. As a 

result, Duty Free undertook a major renovation of the Leased Premises, including reconfiguring 

the space with new entrance and exit ways, redoing the stucco and exterior, installing a new roof, 

gutting the interior and putting in new floors, ceiling, and walls, and fixing the parking lot. The 

renovation work started in August 2018 and finished in May 2019. During the renovation, the c;luty 

free shop operated at half capacity because we renovated half of the store at a time. 

16. The renovations were significant in scale and cost Duty Free over $6 million. As will be 

explained in greater detail below, Duty Free obtained financing from RBC in the amount of 

approximately $4.2 to fund the project. In addition, Duty Free invested more than $1.8 million of 

company assets into the improvements. 

The Fort Erie Tenancy 

17. Under the Lease, Duty Free agreed to pay Base Rent, Percentage Rent and Additional Rent. 

As a result, the Rent payable is tied to Duty Free's Gross Sales. 

18. The amount payable for Base Rent and Percentage Rent are set out in subsections 4.02 ad 

4.03 of the Lease and can generally be described as approximately 20% of sales with a floor of 

$4,000,000. 

19. The agreement on the amount of Rent was largely based on traffic and revenue 

expectations, as attached at Schedule D to the Lease. Obviously, the worldwide pandemic that 

prohibited virtually all cross-border travel destroyed any business during the time the bridge was 

closed to non-essential travel. 

4

abotejue
Highlight

abotejue
Highlight

abotejue
Highlight

abotejue
Highlight



16

24. On April 27, 2020, Duty Free entered into a rent deferral a\reement prepared by the 

Landlord due to travel restrictions and economic hardship created by the Covid-19 pandemic. A 

copy of the April rental deferral agreement is attached hereto and marked as Exhibit "B". 

25. During the Rent Deferral Period, Duty Free was required to pay all Additional Rent, which 

it did, and Base Rent was deferred to be paid over an amortized period. 

26. The first agreement expired on July 31, 2020. The parties continued to act as if the 

agreement had been extended. 

27. In November 2020, Duty Free accepted the Landlord's offer to enter into a second deferral 

agreement, which had the same terms as the first agreement except that the amortization period to 

repay rent was doubled to two years. The Rent Deferral Period under the second deferral agreement 

was to be extended to the earlier of (i) March 31st, 2021 or (ii) the last day of the month following 

the date the duty free shop fully reopened for business after the restrictions on non-essential travel 

between Canada and the US are lifted. 

28. Duty Free executed the second deferral agreement and delivered it to the Landlord in 

accordance with the Landlord's request on November 19, 2020. The Landlord has not yet delivered 

an executed copy of the agreement to us. A copy of the second rental deferral agreement is attached 

hereto and marked as Exhibit "C". The parties have conducted themselves in accordance with the 

rental deferral agreement since November 19, 2020. 

29. Notwithstanding that under the rent deferral agreement the Rent Deferral Period ended on 

March 31, 2021 and the Restart Date was April 1, 2021, the Canada-US border remained closed 
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35. Duty Free applied for and was approved for CERS. Duty Free obtained rent assistance 

under CERS between September 25, 2020 through to October 23, 2021, when the program was 

completed. A summary of the timing and amounts of funds received by Duty Free related to CERS 

is attached hereto and marked as Exhibit "D". 

Landlord Delivers Notices of Default 

36. On September 8, 2021, the Landlord provided Duty Free with two Notices of Default, one 

relating to purported monetary defaults and one relating to non-monetary defaults. A copy of the 

Notices of Default are attached as Exhibit "G" to the Affidavit of Christopher Schulze, sworn 

December 2, 2021 ("Schulze Affidavit"). 

3 7. The monetary default sought payment of approximately $5. 9 million of rent arrears 9 days 

later, which represented the full amount of all unpaid Rent. The Landlord threatened to seize our 

property and/or terminate the Lease if this payment was not made. 

38. The monetary Notice of Default asserts that Duty Free's arrears at the time were 

$5,931,389, despite the fact that the Deferred Rent was to be payable in equal installments over a 

two-year period (as set out in the amortization schedule in subsection 2.3 of the November rent 

deferral agreement). There had been no previous Notice of default or allegation of an Event of 

Default. Duty Free disputes the accuracy of the amount of arrears of Rent identified in the 

monetary Notice of Default and takes the position that the Notice of Default is invalid. 

39. The second Notice of Default was a non-monetary default alleging that Duty Free breached 

the Lease by not being open for business 24 hours a day, 7 days a week, 365 days a year, and also 

alleged Duty Free had abandoned the Leased Premises in March 2020. The notice further said that 
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Duty Free breached the Lease by being closed for 10 consecutive days without the prior consent 

of the Landlord. Finally, the notice alleged that Duty Free did not provide a replacement letter of 

credit after the Landlord, without notice and contrary to the parties' course of conduct to that point, 

applied Duty Free's full $50,000 letter of credit toward Rent even though the Canada-US border 

and the duty free shop had not re-opened. The Landlord demanded payment ,in 14 days of three 

month's accelerated rent, being about $1.2 million dollars plus $10,000 oflegal expenses and more 

taxes. 

40. The total amount demanded to be paid by certified cheque in 14 days under the two Notices 

of Default exceeded $7 million and the Duty Free was not yet open for business. 

41. Regarding the second (non-monetary) notice of default, Duty Free has restored the $50,000 

letter of credit and reopened the duty-free store, thus curing the non-monetary defaults, to the 

extend they were bona fide defaults. 

42. Since re-opening for business on September 19, 2021, in addition to Additional Rent and 

CERS payments, Duty Free has made the following payments to the Landlord, which represent 

20% of gross sales: $19,533 for September rent paid; $61,600 for October rent; and $109,400 for 

November rent. Unfortunately, as of November 2021, traffic across the bridge and Duty Free's 

gross sales remain down approximately 70-60% from pre-Covid-19 levels. 

Duty Free Subject to Eviction Moratorium under the Act 

43. Duty Free advised the Landlord that, as a result of qualifying for CERS, it was protected 

by the eviction moratorium mandated by the Ontario government as set out in the Act. Duty Free 

further advised the Landlord that it had applied for, been approved to receive and did receive CERS 
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8. The Normal Rent paid by Duty Free has been accepted and deposited by the Authority

throughout the emergency Border Restriction. 

9. Duty Free believes that during the emergency Border Restrictions period, and until the

Canadian side Peace Bridge border traffic returns to pre-Covid-19 levels that 20% of Duty Free’s 

Gross Sales is a fair and reasonable basic rent because 20% of the Duty Free’s Gross Sales is the

basis upon which minimum Base Rent is calculated in subsection 3.04 of the Lease. 

Attached hereto and marked as Exhibit “A” is a true copy of the letter from Blaney
McMurtry LLP to Gowling WLG dated January 14th, 2022 and subsequent emails 
between counsel  

Border Restrictions 

10. Duty Free’s retail store business was crippled by U.S.-Canada emergency border restriction

legislation and related regulations and requirements as a result of the Covid-19 pandemic that have 

restricted and impacted the Peace Bridge border crossing (“Border Restrictions”).

11. Duty Free’s retail store closed March 21st, 2020 in response to government emergency

mandated closures due to Covid-19, including Border Restrictions and public health regulations, 

and remained closed for retail sales until it reopened on September 19th, 2021 in anticipation of 

Canadian side travel becoming lawful for non-essential travellers (“Closure Period”).

12. The U.S. government opened its land border with Canada for non-essential travellers on

November 9th, 2021. Even then, there were significant restrictions imposed by both the U.S. and 

Canadian governments, including testing, vaccine mandates, quarantine periods and mandatory 

use of the ArriveCAN app.  

0318

abotejue
Highlight



6 

partially vaccinated foreign national truck drivers, coming from the U.S. by 

land, will not be allowed entry; 

bb) January 22nd, 2022: U.S. allowed non-U.S. individuals traveling via land ports or 
entry at US-Canada borders to be fully vaccinated and to show proof of 

vaccination for essential and non-essential reasons; 

cc) February 28th, 2022: Fully vaccinated travellers arriving from any country to

Canada would be randomly selected for arrival testing and accepting either a

negative rapid antigen or PCR test from travellers as well as ArriveCAN;

dd) April 1st, 2022: Fully vaccinated travellers no longer required to provide a pre-entry
COVID-19 test result to enter Canada by air, land or water, but ArriveCAN

required;

ee) April 25th, 2022: Border measures eased - rapid testing no longer required, but 

ArriveCAN and double vaccination still required; 

ff) October 1st, 2022: Canadian Covid-19 border measures ended including all 
requirements including vaccination and mandatory use of ArriveCAN. 

Authority’s obligation to reasonably consult on the impact to Lease

14. The Authority is a statutory entity created by New York State legislation and the

Government of Canada legislation pursuant to An Act Respecting the Buffalo and Fort Erie Public 

Bridge Company, SC 1934, c 63. It is governed by a 10-member Board of Directors consisting of 

five members from New York State and five members from Canada of which each five person 

slate of directors is appointed by the respective American and Canadian stakeholder governments. 

Attached hereto and marked as Exhibit “B” is a true copy of the printout of the
Authority’s website

15. Upon termination of the rights, powers and jurisdiction of the Authority under the

applicable Canadian/New York legislation, the property acquired or held by it within Canada 

reverts to and becomes the property of His Majesty in right of Canada, and the property within 

New York State becomes under the jurisdiction as the New York State legislature may designate. 

As such the Federal government is the beneficial owner of the Leased Premises. 

034
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37. Despite being among the hardest hit businesses by Covid-19 and associated restrictions, 

the rental assistance rolled out by Government Authorities completely failed to provide any 

meaningful measure of assistance to the duty-free industry in general, and specifically to Duty 

Free. The rental assistance programs available to Duty Free as a percentage of full contract rent 

was a small fraction of that available to other commercial businesses. 

38. For example, the CERS program was intended to provide an emergency monthly rent 

subsidy of up to 90% of commercial rent payable for the hardest hit businesses, like Duty Free, 

that were shut down by mandatory emergency public health orders.  

39. The CERS legislation was intended to provide emergency commercial rent support to 

businesses to “get through” the public health emergency and to “cover costs” so all businesses 

would be positioned for a strong recovery when the pandemic’s emergency restrictions ended.  

40. However, unfortunately because the CERS eligible monthly rent expenses per location was 

limited to $75,000/month, the program is entirely inadequate to address the unique circumstances 

of land border duty free stores, and in particular Duty Free, which ordinarily had a Base Rent 

obligation of $333,333/month.  

41. Duty Free’s ordinary high monthly Base Rent obligation reflects the Authority as a 

Government Authority extracting a significant portion of the financial benefit arising from the 

right granted by Government Authorities to sell duty free goods to travelers crossing the border. 

In other words the government gives “duty-free” benefits to travellers on the one hand and extracts 

extraordinarily high rent on the other hand.  
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42. The monthly CERS subsidy received by Duty Free amounted to only approximately 15% 

of monthly Base Rent under the Lease, despite Duty Free being impacted by Covid-19 more than 

other businesses that were receiving CERS payments equal to 90% of their commercial rent.  

Attached hereto and marked as Exhibit “C” is a Department of Finance Canada’s 
news release regarding CERS dated October 9th, 2020 

43. Duty Free has applied for every government program in respect of commercial rent 

assistance available to it (CERS and the Tourism and Hospitality Recovery Program) for the 

benefit of the Authority, and has paid all sums received (and more when 20% of monthly Gross 

Sales exceeded the government rent assistance payment).   

44. In response to paragraph 39 of Ron Rienas’ September 7th, 2022 affidavit, Duty Free has 

provided all required documentation to the Authority to enable it to confirm that all rental 

assistance received from CERS and the Tourism and Hospitality Recovery Program in respect of 

the tenancy has been paid.  

Attached hereto and marked as Exhibit “D” is a summary of government rent 
assistance received by Peace Bridge and payments to the Authority.  

45. While the other retail businesses were coming out of the Covid-19 pandemic beginning in 

2021, Duty Free’s retail business continued to be (and remains) severely impacted due to ongoing 

Border Restrictions, including vaccine requirements, quarantine rules, the ArriveCan app 

requirement, and lack of cross-border traffic (the U.S. conditionally opened its border to non-

essential travelers on November 8th, 2021), particularly motor coach traffic and pleasure travelers.  

Duty Free acted in good faith and to the benefit of the Authority 

46. When the retail store was ordered closed, the Authority opened Duty Free’s washroom 

facilities beginning in May 2020. Despite paragraph 2.01(ff) the Lease that limits the Permitted 
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51. Greg O’Hara, President, the only shareholder of Duty Free that receives a salary, has 

deferred his annual salary of $60,000 per annum to date in its entirety.  

Duty Free’s payment of rent 

52. Throughout the Covid-19 pandemic, Duty Free has paid all Additional Rent to the 

Authority, in the sum of approximately $10,800 per month, including during the Closure Period.  

53. Base Rent payable under the Lease is by a formula predicated upon twenty percent (20%) 

of Duty Free’s Gross Sales, being the minimum gross sales anticipated at the time of entering into 

the Lease, together with a minimum rent of $4 million per annum paid monthly (subject to a 

calculation set out in subsection 4.03 of the Lease). 

54. Since reopening its retail store, Duty Free has in good faith paid to the Authority Additional 

Rent and the greater of all Covid-related rent assistance it was eligible for and received or 20% of 

its monthly Gross Sales (“Normal Rent”). In addition, at the demand of the Authority in or about 

July 2022, Duty Free has paid HST on 100% of Base Rent, $43,000 per month from April 2020, 

resulting in an HST overpayment, and Duty Free continues to pay HST on 100% of Base Rent at 

the Authority’s request.  

Attached hereto and marked as Exhibit “F” is a summary of the HST remittance 
reconciliation for from April 2020 to June 2022.  

 
55. The Authority has accepted all payments from Duty Free, including Normal Rent. 

56. Duty Free had been paying the 20% of Gross Sales on or around the tenth day of each 

month after completing its accounting of Gross Sales for each month, which it delivered to the 

Authority in accordance with subsection 5.01 of the Lease. In response to a request from the 
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61. I note that paragraph 27 of Ron Rienas’ September 7th, 2022 affidavit states that from July 

31st, 2020 onward, the Authority was aware of and operating within the context of the eviction 

moratorium. As such, the Authority was aware it would be unlawful to terminate the Lease when 

it elected to wrongfully threaten eviction for non-payment of rent, both on September 8th, 2021 

and November 21st, 2021, as noted below. 

62. Despite the Authority’s knowledge of the eviction moratorium making it unlawful to 

terminate the Lease, the acknowledgment by the Authority’s lawyer of the eviction moratorium 

(September 17th, 2021 letter at Exhibit “E” of my December 12th, 2021 affidavit), the Authority’s 

counsel advised RBC’s lawyer that the Authority intended to exercise its remedies under the 

default provisions of the Lease (ie. terminate the Lease anyway) during the non-enforcement 

period, without regard to the eviction moratorium.  

Attached hereto and marked as Exhibit “G” is a copy of Chris Stanek’s November 
21st, 2021 email that is also referred to in paragraph 65 of my December 12th, 2021 
affidavit 

63. The Authority’s actions directly led to this receivership application and in due course RBC 

demanding increased security from Duty Free. As a result of the receivership application, Duty 

Free has granted RBC additional security in the form of $850,000 collateral cash, and has also 

duly maintained the thresholds set out in the Appointment Order as amended (defined below). 

64. In response to paragraph 38 of Ron Rienas’ affidavit alleging Duty Free has not provided 

financial information in accordance with Article V of the Lease, Article V of the Lease requires 

Duty Free to furnish two things to the Authority: monthly statements of Gross Sales by the tenth 

day of each month (subsection 5.01), which Duty Free has done; and annual statements within 45 

days (subsection 5.02) – Duty Free has delivered its 2021 audited financial statements to the 
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Attached hereto and marked as Exhibit “W” is a true copy of the letter from FDFA 
to the Authority dated October 24th, 2022 

Communication with Federal Government 

90. On April 1st, 2022, Member of Parliament for the Niagara Falls Riding, Tony Baldinelli, 

wrote to the Minister of Finance and Deputy Prime Minister, Crystia Freeland, following a meeting 

with FDFA. The letter notes that since Federal pandemic border restrictions and rules were 

implemented in March 2020, land border duty-free stores have either been fully or partially closed. 

The business model was instantly broken when the borders closed. Consequently, land border 

duty-free stores’ finances have suffered tremendously and thousands of workers have been laid 

off. There is a request before the Federal government for a $20 million financial support program 

to save land border duty-free store businesses that have been uniquely and disproportionately 

impacted by the pandemic. 

Attached hereto and marked as Exhibit “X” is a true copy of the letter from Tony 
Baldinelli to Deputy Prime Minister Crystia Freeland dated April 1st, 2022 

91. The Minister of Tourism and Associate Minister of Finance, Randy Boissonnault, 

responded on August 2nd, 2022 noting substantial government funds that are intended to assist 

workers and businesses in the tourism industry, including duty-free stores that “felt the full impact 

of public health measures and border closures.” The response also noted progress in reopening the 

border and additional funds that are earmarked to facilitate the timely and efficient entry of a 

growing number of visitors to Canada. 

Attached hereto and marked as Exhibit “Y” is a true copy of the August 2nd, 2022 
correspondence from Minister of Tourism and Associate Minister of Finance, 
Randy Boissonnault 
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92. On August 9th, 2022, I wrote to member of Parliament, Vance Badawey, regarding the 

Lease and the urgent need for government funding and/or a loan program to address the devastating 

financial impact to Duty Free and other land border duty-free stores. 

Attached hereto and marked as Exhibit “Z” is a true copy of the letter from Jim 
Pearce to Vance Badaway 

Damages resulting from the Authority wrongfully causing receivership application 

93. To my knowledge, which is confirmed by Barbara Barrett of the FDFA, the Authority is 

the only land border duty-free store landlord to contact a duty-free store tenant’s creditor/bank for 

the express purpose of causing the creditor to initiate receivership proceedings because of what it 

stated was pending Lease termination, notwithstanding that it knew that it was prohibited from 

terminating the Lease by reason of the eviction moratorium under Part IV of the Commercial 

Tenancies Act, that was in place through April 2022. 

94. As a result of the receivership and monitor proceedings, significant costs have been 

incurred, at the sole expense of Duty Free. Such costs were $358,249.48 as of November 9th, 2022; 

and cost have continued to accrue thereafter. Leave may be sought to deliver further evidence 

before the hearing of this motion as to actual costs as at that time. 

Attached hereto and marked as Exhibit “AA” is a summary of Duty Free’s 
professional fees incurred to date in respect of the receivership application 
proceeding 

95. Pursuant to Canada Border Services Agency Memorandum D4-3-2, in the event of a 

receiver is appointed, the receiver is not permitted to operate a duty-free store unless permission 

is requested from and granted by the Canada Border Services Agency. 

Attached hereto and marked as Exhibit “BB” is a true copy of Canada Border 
Services Agency Memorandum D4-3-2  
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THIS IS EXHIBIT “B” TO  
THE AFFIDAVIT OF BEN MILLS 

SWORN REMOTELY by Ben Mills being located in the 
City of Ottawa, in the Province of Ontario, before me at 

the City of Toronto, in the Province of Ontario, on 
January 1st, 2023, in accordance with O.Reg 431/20, 

administering Oath or Declaration Remotely 
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3. Capitalized terms not defined in this affidavit have the same meaning ascribed to them in 

the Lease (as defined in the Notice of Motion and my affidavit sworn December 12th, 2021) and 

my December 12th, 2021, November 13th, 2022 and December 2nd, 2022 affidavits.  

Negotiation of subsection 18.07 of the Lease 

4. Since I swore my December 2nd, 2022 affidavit, I have located records from July 2016, 

when I, on behalf of Duty Free, was negotiating the Lease with the Authority. 

5. At the time, Duty Free was concerned about outside events beyond its control interrupting 

Duty Free’s business and preventing it from generating sufficient revenue to pay minimum Base 

Rent (since the Base Rent structure in the Lease was based entirely on the anticipated Gross Sales 

of the duty-free store without material interruption or change in products which could be lawfully 

sold).  

6. Specifically, Duty Free was quite concerned about three types of regulatory changes that 

were entirely beyond Duty Free’s control that could prevent it from being able to pay the Rent 

provided for in Article IV of the Lease, namely: (1) changes impacting the sale of tobacco; (2) 

changes impacting the sale of alcohol; and (3) changes impacting volume of traffic over the Peace 

Bridge. Duty Free was also concerned about a fourth risk being construction on or impacting the 

bridge which would impact the volume of traffic flow. 

7. As Duty Free and the Authority were negotiating revisions to the Lease before it was 

executed, I had a meeting with Karen Costa from the Authority on July 18th, 2016. One of the 

issues we addressed at that meeting was Duty Free’s concern conveyed to the Authority in writing 

that if something catastrophic occurred during the Term that was beyond Duty Free’s control and 
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that materially impacted sales, Duty Free would need an abatement of Rent, and potentially other 

terms of the Lease to be addressed as well, otherwise there would be no way that Duty Free would 

be able to pay minimum Base Rent. During our meeting, I made it clear to the Authority that Duty 

Free’s main concern was its ability to pay minimum Base Rent and if Duty Free’s business was 

materially impacted by a significant event or change in circumstance outside its control, it would 

require a rent abatement that would be in proportion to what Duty Free could afford to pay during 

the affected period having regard to its Gross Sales. Attached as Exhibit “A” to this affidavit is a 

copy of the handout provided at the July 18th, 2016 meeting with certain of my contemporaneous 

hand-written notes. Attached as Exhibit “B” to this affidavit is a copy of my typed notes which I 

believe were prepared following the July 18th, 2016 meeting.  

8. At the July 18th, 2016 meeting, Ms. Costa, on behalf of the Authority, conveyed to me that 

the Authority did not want the language of subsection 18.07 of the Lease to expressly refer to a 

formulaic rent abatement, or a right to a rent abatement because it was concerned that such an 

express contractual right might prejudice the ability to successfully make a business interruption 

claim in the event of an event that was covered by insurance, by reason of an insurer arguing that 

the contractual abatement right meant that no or a reduced loss existed in terms of any right to be 

compensated by insurance.  As a result, the Authority objected to express language about abating 

rent for fear it would assist an insurer to attempt to reduce insurance proceeds otherwise payable. 

However, Ms. Costa made it very clear to me that the Landlord did not in fact object to the need 

for a rent abatement to address events including changes in regulatory rules that caused a material 

negative impact on Duty Free’s business.  

9. Ms. Costa made it crystal clear to me that the intention of the Authority was that when 

circumstances required it, and subsection 18.07 of the Lease was triggered, with no right to 
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business interruption insurance proceeds, that a rent abatement would be implemented. Given the 

lengthy landlord-tenant relationship to date, and our generally good relationship with the Authority 

over that period, I had no concerns about taking Ms. Costa at her word. 

10. After the meeting, Ms. Costa emailed me on July 19th, 2016 with the revised version of the 

Lease. In her email, Ms. Costa confirmed that the changes in government regulations could 

materially impact Duty Free’s business and she acknowledged that subsection 18.07 of the Lease 

was intended to address that concern (ability to pay minimum Base Rent and the need for a rent 

abatement) that I raised at our meeting. She also noted that the Authority agreed to the vast majority 

of Duty Free’s requests for revisions to the Lease.  Based on my meeting with Ms. Costa, and her 

subsequent confirming email, it was clear to me that the Authority and Duty Free were aligned on 

the need to abate minimum Base Rent if Duty Free’s business was materially affected by regulatory 

changes. 

11. I want to emphasize that it was expressed to me by the Authority that the only reason 

subsection 18.07 does not explicitly say minimum Base Rent will be abated is because the 

Authority was concerned about the language of subsection 18.07 of the Lease impacting receipt of 

insurance proceeds as noted above. Attached as Exhibit “C” to this affidavit is a copy of Ms. 

Costa’s July 19th, 2016 email.  

12. My understanding of subsection 18.07 of the Lease based on the language that was agreed 

to and the representations made to Duty Free by the Authority was that in the event subsection 

18.07 was triggered: 

a. the Authority would agree to reduce minimum Base Rent during the time Duty 

Free’s business was affected; 
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b. minimum Base Rent would be reduced to a level that Duty Free could afford to pay

taking into consideration the impact of changes of sales such that Duty Free would

not be asked to operate at a loss due to the level of Base Rent being charged during

the time Duty Free’s business was affected (in other words at worst Duty Free

would break even taking into consideration sales, and its operating expenses but

my expectation was that Duty Free would be permitted to retain some earning for

its owners); and

c. The reduced Base Rent would be abated, not deferred, as the Authority already had

a mechanism in the Lease for percentage rent recovery.

13. When the Lease was agreed to and executed, I understood that the Authority acknowledged

the intent of subsection 18.07 of the Lease was, if and when triggered, to provide Duty Free with 

a minimum Base Rent abatement. The Authority’s position when negotiating the Lease is entirely 

inconsistent with the position it is taking now that subsection 18.07 of the Lease does not create 

any obligation to abate minimum Base Rent during the period the government closed the border 

to non-essential travellers and during the period Duty Free’s business continues to be materially 

affected by those changes in Applicable Laws. Based on my direct involvement in discussions 

with the Authority and the representations made by the Authority, including Ms. Costa, this is 

exactly what subsection 18.07 of the Lease was intended to do. 

Communication with the Authority following the outbreak of Covid-19 

14.  Following the closure of the border to non-essential travellers and the Ontario

government’s order requiring non-essential businesses to close, Duty Free engaged with the 

Authority to discuss how the Lease would be impacted by the change in Applicable Laws. At that 
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time, it was anticipated by all that Covid-19’s impact on the border crossing would be temporary, 

with projections changing with the passage of time. At that time, Duty Free (and likely the 

Authority as well) never expected that Covid-19 would continue to materially impact its business 

for three years.  

15. Following a March 26th, 2020 telephone conversation about delaying Duty Free’s April 

Rent payment until the parties could work out a way forward based on the application of subsection 

18.07 of the Lease, Duty Free followed up with the Authority to provide its position.  

16. Inexplicably, despite the Authority’s prior assurances subsection 18.07 of the Lease would 

apply to adjust minimum Base Rent in the event of a change in government regulation that 

materially negatively impact Duty Free’s business, the Authority responded by email that “There 

is no provision for delay or abatement of rent so we require payment in accordance with the terms 

of the lease.” 

17. Duty Free responded that the Authority’s response was very disappointing. Duty Free noted 

that subsection 18.07 of the Lease was specifically included because both Duty Free and the 

Authority “recognized that [Duty Free] is heavily dependent on the flow of traffic over the border 

and that such flow could be affected by changes in law.” Duty Free asked to discuss these matters 

to find a way forward and give effect to subsection 18.07. Attached as Exhibit “D” is a copy of 

the email exchange between Duty Free and the Authority from April 1st, 2020 to April 3rd, 2020. 

18. On April 3rd, 2020, Ms. Costa sent a letter on behalf of the Authority to Duty Free saying 

rent is due on the first of the month and that the Authority had not received Duty Free’s April rent 

payment. Notwithstanding subsection 18.07 of the Lease, the closure of the border to non-essential 

travellers and the closure of all non-essential businesses, the Authority took the position that “You 
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are also aware that the Lease does not provide for any rent abatement due to a decline in sales.” 

Ms. Costa’s letter completely contradicted her representations to me during our July 18th, 2016 

meeting and the acknowledgement in her July 19th, 2016 email (Exhibit “C”) that subsection 18.07 

of the Lease would apply in the event of changes in governmental regulations that materially 

impact Duty Free’s business.  Attached as Exhibit “E” is a copy of the Authority’s April 3rd, 2020 

letter. 

19. On April 3rd, 2020, Duty Free wrote to the Authority’s board of directors requesting that

the Authority engage with Duty Free about how the Lease would be adjusted as a result of the 

changes to Applicable Laws to give effect to subsection 18.07 of the Lease. Attached as Exhibit 

“F” is a copy of Duty Free’s April 3rd, 2020 letter. 

20. The Authority responded saying the Authority General Manager would contact Duty Free.

Attached as Exhibit “G” is a copy of the Authority’s April 6th, 2020 letter. 

21. Following discussions with the Authority, in early May 2020, Duty Free signed and

returned the Authority’s April 27th, 2020 rent deferral agreement that was presented as a take it or 

leave it offer. Duty Free noted that the rent deferral agreement provided by the Authority was at 

best an arrangement to allow further discussions and consideration of how the parties can work 

together until things return to normal. Duty Free’s stated position was that the fundamentals of the 

business had changed because of Covid-19 and the associated regulatory changes and the Lease 

had to be assessed to determine if adjustments were necessary as a result. Mr. Rienas replied, “I 

don’t disagree with you and recognize that we will in all likelihood have additional discussions as 

the full impact of the pandemic and post pandemic plays out.”  Attached as Exhibit “H” is a copy 

of the email exchange between Duty Free and the Authority dated May 6th, 2020.  
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It is and was impossible for Duty Free or any duty-free store operator at this location to pay 
minimum Base Rent of $4 million per year as a result of the changes in Applicable Laws due 
to Covid-19 

22. Attached as Exhibit “I” is a chart prepared by me setting out Duty Free’s expenses, sales

and rent subsidies from November 2016 to January 2023.   

23. From April 2020 to January 2023, Duty Free’s total Gross Sales were $12,837,041.

24. During that time, Duty Free’s operating costs, excluding rent and net of wage subsidies,

was approximately $9,375,294.   

25. Duty Free received a total of $1,057,276 in government rental subsidies that were paid to 

the Authority. For clarity, the minimum paid to the authority each month was the amount of the 

rental subsidy received for that period. Duty Free remitted to the Authority any difference between 

monthly rental subsidies it received and the payments it made on account of Additional Rent and 

Base Rent, up to the point where Additional Rent and Base Rent payments exceeded the amount 

of the monthly rental subsidies received for a particular month. For simplicity, the government 

rental subsidy receipts and payments have been excluded from the chart at Exhibit “I”. 

26. If full minimum Base Rent was payable during that period, Duty Free would have had to 

pay $11,333,322 in minimum Base Rent. 

27. Additional Rent paid is a further $335,541 for this period.

28. In addition, Duty Free paid its secured creditor, RBC, $1,911,896 during that period for

financing related to leasehold improvements. 
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discussions and how to best present Duty Free’s concerns. I also had discussions with the 

Authority’s lawyer, Graham Darling of Gowlings.  

7. Because its revenues are directly tied to bridge traffic, Duty Free wanted to include in the 

Lease provisions regarding fluctuations in traffic levels on the bridge that would provide it some 

comfort that it would have sufficient business to pay minimum Base Rent due under the Lease and 

also wanted to include a provision that would address catastrophic events or changes in law.   

8. With respect to changes in law, it is important to recognize that Duty Free’s revenue are 

directly tied to the ability of traffic to cross the border and is directly tied to its ability to sell 

products duty-free, both of which are controlled by unique laws and regulations.  The Authority 

refused to guarantee minimum traffic flows, but, on the basis of the correspondence noted below, 

recognized that there were circumstances involving unexpected events outside Duty Free’s control 

that could impact Duty Free’s ability to generate revenue and, in turn would require changes to the 

Lease, which would include adjustments to minimum Base Rent. 

The addition of 18.07 is to address rental adjustments in the event of changes in Applicable 

Laws that cause a material adverse effect on Duty Free’s business operations 

9. Subsection 18.07 was not included in the original draft form of lease included by the 

Authority as part of the RFP process. 

10. Rather, it was specifically added later during Lease negotiations as the factual matrix 

evolved based on concerns raised by Duty Free about its ability to pay minimum Base Rent in the 

event of a change in laws or regulations and/or any kind of bridge closure/partial closure that 

materially affected its business. Duty Free also sought to include rent abatements due to general 
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declines in annual vehicle traffic volume; but the Authority was not receptive to providing relief 

for that issue in the Lease.   

11. In the same vein, the parties also considered how scheduled bridge refurbishment could 

impact travel and, thus, Duty Free’s ability to generate revenue to cover Base Rent.  However, I 

understand that this was addressed by there being a change to the remedial work (or at least to 

Duty Free’s understanding of what remedial work was required) such that it no longer was seen as 

having an impact on bridge traffic.  

12. Attached as Exhibits “C” and “D” respectively are the version of the lease provided as 

part of the RFP process and the final executed version of the Lease. 

13. During the discussions between Duty Free and the Authority in mid-July 2016, Duty Free 

circulated to the Authority a number of proposed concerns and/or proposed revisions to the form 

of lease. Specifically, I am advised by Jim Pearce that he met with the Authority’s representatives 

on July 18th, 2016 and provided a handout that included several issues Duty Free wanted to be 

addressed by the Authority before finalizing the Lease. These included the following:  

Business disruption due to bridge closure-  
  In the event there is a closure or shutdown of the bridge 
due to any cause that such bridge closure lasts longer than 24 
hours, the rent payable by the tenant shall be abated.  The rent 
abatement only applies to the extent that the loss caused by the 
bridge closure is not covered by the tenant's business 
interruption insurance.  For the purpose of this provision the 
abatement in rent is to be calculated on the per diem rate of base 
rent payable during the period of closure (i.e. $4,000,000 / 365 
days).  
 
… 
 
Agree not part of the lease but would like to have a letter 
indicating we agree to discuss the following: 
 - possible sharing the subsidizing of the rents payable by 
the Food Concessions 
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Court File No. CV-00673084-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
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B E T W E E N:

ROYAL BANK OF CANADA

Applicant
- and -

PEACE BRIDGE DUTY FREE INC.

Respondent
------------------------

This is the Cross-Examination of BEN MILLS on his

Affidavit sworn the 1st day of January, 2023, held via

videoconference at the Offices of VICTORY VERBATIM

REPORTING SERVICES, Suite 900, 222 Bay Street, Toronto-

Dominion Centre, Toronto, Ontario, on the 17th day of

August, 2023.

------------------------

A P P E A R A N C E S:

CHRIS STANEK ---   for the Buffalo and
Fort Erie Public   
Bridge Authority   

BRENDAN JONES ---   for the Respondent 
DAVID ULLMAN
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B. Mills - 32

underlined, but as part of the lease, because it's a1

change that...whether somebody legally accepted it,2

I don't know, but it's a change that was accepted3

through the word processing process. 4

89. Q.     And this change... 5

A.     Yes.  6

90. Q.     ...that you received...I think your7

evidence is for the first time you received this8

change on the 13th of July, 2016.  Have I got that9

right? 10

A.     That's when I...well, I don't know11

if I...okay, let me check my files then.  I believe12

that is the case. 13

91. Q.     At the latest, it's July 13th, 2016? 14

A.     Yes, that's when I received...I15

received it on...that is my understanding, anyway,16

yes, yes. 17

92. Q.     Okay. 18

A.     That's what I...I have got an e-mail19

saying... 20

93. Q.     We don't have any evidence of you21

receiving it earlier, but at the latest, you22

received it July 13th, 2016? 23

A.     Correct, yes.  To be clear, I don't24

believe I received it earlier, but yes... 25
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94. Q.     I understand. 1

A.     ...I can't confirm that, yes. 2

95. MR. STANEK:     I understand, I understand,3

but the document that I sent to you,4

which...can I mark as Exhibit 1?  5

MR. JONES:     That's fine. 6

96. MR. STANEK:     Okay.  7

8

---   EXHIBIT NO. 1: Building lease between Buffalo and9

Fort Erie Public Bridge Authority10

and Peace Bridge Duty Free, draft11

with tracked changes, dated June 13,12

201613

14

BY MR. STANEK: 15

97. Q.     In Exhibit 1, what appears there is16

the same thing that appears in what Mr. Pearce sent17

to you on the 13th of July, correct? 18

A.     That 18.07, yes, I confirm that. 19

98. Q.     And 18.07 in that form, completely20

unchanged, is the same thing that gets into the21

final lease? 22

A.     Yes, I confirm to you...like, I can23

take your word for it, but I'll confirm it. 24

99. Q.     Don't take my word for it.  Please25
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THIS LEASE is dated as of the ® day of ®, 2016.

BETWEEN:

BUFFALO AND FORT ERIE PUBLIC BRIDGE 
AUTHORITY, an entity created pursuant to an Act of the State of 
New York, with the consent of the United States Congress, and by 
an Act of the Government Of Canada

(the “Landlord”)

AND:

PEACE BRIDGE DUTY FREE INC., a corporation incorporated 
under the laws of the Province of Ontario

(the “Tenant”)

ARTICLE I
BASIC LEASE TERMS

1.01 Basic Lease Terms

(a) Landlord: Buffalo and Fort Erie Public Bridge Authority

Address of Landlord:

(b) Tenant: Peace Bridge Duty Free Inc.

Address of Tenant:

(c) Leased Premises: The Building and the portion of the Lands as identified in 
Schedule “B”.

(d) Term: 15 years.

(e) Commencement Date: November 1. 2016.

(f) Termination Date: October 31, 2031.

(g) Letter of Credit: $50,000.
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(h) Extension Options: One option to extend the term for an additional period of five 
years.

ARTICLE II
DEFINITIONS AND INTERPRETATION

2.01 Definitions

In this Lease and the schedules forming part of it, the following definitions apply:

(a) “Additional Rent" means all money or charges which the Tenant is required to pay 
under this Lease (except Base Rent, Percentage Rent and Sales Taxes) whether or 
not they are designated “Additional Rent" whether or not they are payable to the 
Landlord or to third parties.

(b) “Additional Services” means those services provided to the Tenant at its request, 
as additional services, which are not part of the services provided by the Landlord 
to the Tenant in accordance with the terms of this Lease and charged as Operating 
Costs including, but not limited to, maintenance, repair, janitorial or cleaning 
services. Additional Services also includes any services provided by the Landlord 
on behalf of the Tenant ill respect of any obligations of the Tenant required under 
this Lease which the Tenant fails to observe and perform.

(c) “Adverse Effect” means any one or more of:

(i) impairment of the quality' of the natural environment for any use that can be 
made of it;

(ii) injury or damage to property or to plant or animal life;

(iii) harm or material discomfort to any Person;

(iv) an adverse effect on the health of any Person;

(v) impairment of the safety of any Person;

(vi) rendering any property or plant or animal life unfit for human use;

(vii) loss of enjoyment of a normal use of property; and

(viii) interference with the normal conduct of business.

(d) “Alterations” has the meaning ascribed to that term in Section 12.02.

(e) “Applicable Laws” means any statutes, laws, by-laws, regulations, ordinances and 
requirements of governmental and other public authorities having jurisdiction over 
or in respect of the Leased Premises or the Property, or any portion thereof, and all 
amendments thereto at any time and from time to time, and including but not 
limited to the Environmental Laws.
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(f) “Architect” means the architect, engineer or land surveyor named by the Landlord 
from time to time.

(g) “Base Rent” means the annual base rent payable by the Tenant and described in 
Section 4.02.

(h) “Building” means the building located on the Lands as shown on Schedule B as it 
exists from time to time.

(i) “Building Systems” means: (i) the equipment, facilities and all systems, services 
and installations from time to time installed in or servicing the Leased Premises (or 
any portion thereof) including, but not limited to: mechanical (including plumbing, 
sprinkler, drainage and sewage) and electrical systems and appurtenances thereto; 
utilities (including, without limitation, electricity, water, hydro and gas), lighting, 
sprinkler, life safety (including fire prevention, communications, security and 
surveillance); computer (including environmental, security and lighting control); 
and (ii) all machinery, appliances, equipment, apparatus, components, computer 
software and appurtenances forming part of or used for or in connection with any of 
such systems, services, installations and facilities including, but not limited to, 
boilers, motors, generators, fans, pumps, pipes, conduits, ducts, valves, wiring, 
meters and controls, and the structures and shafts housing and enclosing any of 
them.

(j) “Business Dav” means any day other than a Saturday, Sunday or statutory holiday 
in the Province of Ontario.

(k) “Business Taxes" means every tax, duty and licence fee which is levied, rated, 
charged or assessed against or in respect of the business carried on in the Leased 
Premises or in respect of the use or occupancy of the Leased Premises by the 
Tenant whether the taxes, rates, duties, assessments or licence fees are rated, 
charged or assessed by any Government Authority during the Term.

(l) “Claims” means any threatened or actual claim, demand, action, cause of action, 
administrative order, requirement or proceeding, damage, loss, cost, fine, penalty, 
interest, liability and expense including, without limitation, reasonable engineering 
and legal fees and disbursements on a full indemnity basis.

(m) “Commencement Date” means the date set out in Section 1.01(e).

(n) “Contaminants” means any solid, liquid, gas, odour, heat, sound, vibration, 
radiation or combination of any of them resulting directly or indirectly from human 
activities that causes or may cause an Adverse Effect and includes any waste, 
dangerous good, hazardous product, controlled substance or any other substance or 
thing regulated or reportable under any Environmental Laws.

(o) “Environmental Approvals” means all applicable permits, licences, 
authorizations, consents, directions and approvals required by Governmental 
Authorities pursuant to Environmental Laws in respect of the Leased Premises and
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the equipment, structures, substances and activities located or carried on therein or 
thereon by the Tenant.

(p) "Environmental Laws” means all existing and future federal, provincial and 
municipal laws, regulations, by-laws, ordinances, notices, orders, rules, protocols, 
policies, directions and guidelines and all present and future principles of common 
law and equity relating to the protection of the environment, including 
Contaminants, pollution and waste management.

(q) '‘Environmental Site Assessment” or “ESA” includes a visual and instructive 
inspection of property, buildings, structures, soils, bedrock and groundwater, 
including the installation of monitoring and measurement devices, for the purpose 
of determining the presence of Contaminants or compliance with Environmental 
Laws.

(r) "Event of Default” has the meaning ascribed to that term in Section 17.01.

(s) “Extension Term” has the meaning ascribed to that term in Section 3.06.

(t) “Governmental Authorities” means all applicable federal, provincial and 
municipal agencies, boards, tribunals, ministries, departments, inspectors, officials, 
employees, servants or agents having jurisdiction and “Government Authority” 
means any one of them.

(u) “HVAC System” means the whole of any systems required for the supply of 
heating, ventilating or air-conditioning to the Building and the improvements, 
fixtures, appurtenances, equipment and systems associated with or required 
therefor and for the further processing and distribution or exhaust of air such as 
ducts, diffusers, reheat coils, controls and other apparatus and equipment therefor.

(v) “Landlord” means the party named in Section 1.01(a) and all successors and 
assigns of such party.

(w) “Lands” means the lands more particularly described in Schedule “A".

(x) “Leased Premises” means collectively the Building and the portion of the Lands as 
identified in Schedule “B”.

(y) “Leasehold Improvements” means all fixtures, improvements, installations, 
Alterations and additions from time to time made, erected or installed by or on 
behalf of the Tenant or any former occupant of the Leased Premises, including 
cabling, trenches, concrete bases, doors, hardware, partitions (including moveable 
partitions) and wall-to-wall carpeting, but excluding furniture and equipment not in 
the nature of fixtures.

(z) “Letter of Credit” means the letter of credit described in Section 4.06.
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(aa) “Licence” shall mean the licence, permission, registration, authorization, 
appointment, power, jurisdiction, or other similar right granted or conferred by the 
Government of Canada upon the Tenant and allowing the Tenant to operate a duty 
free shop at the Leased Premises.

(bb) “Mortgage” means any mortgage or other security against the Leased Premises or 
the Landlord's interest in this Lease, from time to time.

(cc) “Mortgagee” means the holder of any Mortgage from time to time.

(dd) “Operating Costs” has the meaning ascribed to that term in Section 6.04.

(ee) “Percentage Rent” means the percentage rent payable by the Tennant and
described in Section 4.03

(ff) “Permitted Use” means the operation of a duty free shop and related services (such 
as banking and travel related services).

(gg) “Person” if the context allows, includes any person, firm, partnership or 
corporation, or any group of persons, firms, partnerships or corporations or any 
combination of them.

(hh) “Prime Rate” means the annual rate of interest announced from time to time by the 
Canadian chartered bank chosen by the Landlord as the daily rate of interest used 
by such bank as a reference rate in setting rates of interest for Canadian dollar 
commercial loans and commonly referred to by such bank as its Canadian “prime 
rate”.

(ii) “Property Taxes” means all real property taxes, rates, duties, levies, fees, charges 
(including local improvement charges) and assessments, whether general or 
special, that are levied, rated, charged or assessed against the Lands, the Leased 
Premises or any part of it from time to time by any lawful taxing authority, whether 
federal, provincial, regional, municipal, school or otherwise and any taxes or other 
amounts which are imposed in lieu of, as a substitute for or in addition to, any of the 
foregoing whether or not similar to or of the foregoing character or not and whether 
or not in existence at the Commencement Date, and any such taxes levied or 
assessed against the Landlord on account of its ownership of the Lands or its 
interest in it, including capital taxes imposed on the Landlord and including taxes 
levied on the Landlord on account of rents payable by the Tenants, and'all legal and 
other professional fees and interest and penalties on deferred payments incurred by 
the Landlord in contesting or appealing any Property Taxes.

(jj) “Release” means, in respect of Contaminants, without limitation, a spill, leak, 
disposal, dumping, pumping, pouring, emission, emptying, discharge, deposit, 
injection, escape, release or leaching.
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(kk) ‘‘Released Persons" includes the Landlord, the property manager for the Leased 
Premises, if any, the Mortgagee and their respective directors, officers, employees, 
agents, contractors and other Persons for whom they are responsible in law.

(II) “Rent” means collectively the Base Rent, Percentage Rent and Additional Rent 
payable under this Lease.

(mm) “Rental Year” means a period of time, the first Rental Year of the Term 
commencing on the Commencement Date? and ending on tlîeTasLday-efthe-flîeHth

After the first Rental Year each
Rental Year of the Term will consist of a period of twelve (12) calendar months, but 
the last Rental Year of the Term will terminate on the Termination Date or earlier 
termination of the Term. Despite what is stated above, if the Landlord considers it 
necessary or convenient, it may from time to time, by written notice to the Tenant, 
specify an annual date from which each subsequent Rental Year is to commence for 
the purposes of any other provision of this Lease, and the Rental Year then current 
for that purpose or those purposes will terminate on the day immediately preceding 
the commencement of the new Rental Year.-fNTT^-Rev+ew-if-using-a-ea-leHdim

-the
Gemmeneenreut-Dirte}

(nn) “Rules and Regulations” means the rules and regulations promulgated by the 
Landlord from time to time pursuant to the terms of this Lease.

(oo) “Sales Taxes" means all goods and services, harmonized sales taxes, business 
transfer, value-added, national sales, multi-stage sales, sales, use or consumption 
taxes or other taxes of a similar nature imposed by any lawful taxing authority upon 
the Landlord or the Tenant with respect to Rent, this Lease, the rental of space 
pursuant to this Lease, or the goods and services provided by the Landlord to the 
Tenant, including, without limitation, the provision of administrative services to 
the Tenant hereunder.

(pp) “Tenant” means the party named in Section 1.01(b). A reference to ‘‘Tenant” 
includes, where the context allows, the employees, agents, contractors, invitees and 
licensees of the Tenant, and any other Persons over whom the Tenant may 
reasonably be expected to exercise control, including but not limited to any and all 
sub-tenants, licensees or assignees of the Leased Premises or any portion thereof, 
and such other Persons for whom the Tenant is responsible at law.

(qq) “Tenant’s Audited Gross Sales” shall mean a statement of the Tenant’s Gross 
Sales prepared and verified by the auditor of the Tenant in accordance with 
generally accepted auditing principles completed in a form and manner satisfactory 
to the Landlord acting reasonably.

(rr) “Tenant Construction Criteria” means the criteria provided, upon request, by the 
Landlord to the Tenant from time to time setting out the construction criteria
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relating to Alterations and which may also provide for Landlord’s reasonable 
review and supervision fees.

(ss) “Tenant’s Gross Sales” means the total dollar amount of all sales of goods or 
services made on or from the Leased Premises by the Tenant to the Tenant's 
customers (and by any subtenant to the subtenant’s customers) during the specific 
period(s) of time referred to herein. In the case of currency exchange or financial 
services it shall mean the gross revenue derived from that service and not the total 
of the actual currency exchanged. In the case of Ticket Sales, it shall mean the 
gross revenue derived from the service and not the total face value of actual ticket 
sales. Tenant’s Gross Sales includes but is not limited to:

(i) orders taken or received at the Leased Premises or any offsite sales outlet 
servicing the Leased Premises, whether by telephone, internet or other electronic 
means, or in writing or other form of communication and whether the orders are 
filled from the Leased Premises or elsewhere,

(ii) deposits not refunded to purchasers; and

(iii) all other receipts and receivables (including interest, instalment and finance 
charges) from business conducted in or from the Leased Premises,

whether the sales or other receipts or receivables are made by cheque, cash, credit, 
charge account, exchange or otherwise and whether the sales are made by means or 
mechanical or other vending devices in the Leased Premises. Bank charges or 
uncollectible credit accounts or charges made by collection agencies will not be 
deducted and no allowances will be made for bad debts. Each charge or sale made 
on instalment or credit will be treated as a sale for the full selling price in the month 
for which the charge, sale or rental is made, regardless of the time when the Tenant 
receives payment (whether full or partial).

There shall be excluded or deducted, as the ease may be, from the calculation of 
Tenant’s Gross Sales:

(i) all refunds of merchandise, the sale price of which has already been 
included in the Tenant’s Gross Sales;

(ii) all sales taxes, harmonized sales taxes, goods and services taxes, or any 
other taxes imposed in lieu thereof;

(iii) discounts, allowances or credits given to the Tenant’s customers;

(iv) all interest, finance or carrying charges charged by the Tenant above the 
selling price to its customers, as incidental to the sale and with no profit to 
the Tenant;
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(v) gift or merchandise certificates or cards provided that such gift or 
merchandise certificate or card shall be included in the calculation of Gross 
Sales at the time of their redemption on the Leased Premises:

(vi) any sales of the Tenant’s used fixtures, chattels or other equipment out of 
the ordinary course of business; and

(vii) transfers of merchandise between any of the Tenant’s other stores

(tt) “Tenant’s Proposal” means the Tenant's proposal for capital expenditures for the 
Leased Premises and for the general operation and management of the duty free 
shop from the Leased Premises as detailed in Schedule “D’'.-[NTT^-€enstdei= 
in^Hding-^n4y-a»-eMe^t^4ke^^p&s&I-wkli-the-Fequired-pFovis«>Jis-a« 
opposed-4e-t4re-eHfiFfr-pFeposfll}

(uu) “Term” means the period of time set out in Section 1.01 (d).

(vv) “Termination Date” means the date set out in Section 1.01 (f).

(ww) “Transfer” has the meaning ascribed to that term in Section 14.01.

(xx) “Transferee” has the meaning ascribed to that term in Section 14.01.

(yy) “Unavoidable Delay” means any delay by a party in the performance of its
obligations under this Lease caused in whole or in part by any acts of God, strikes, 
lockouts or other industrial disturbances, acts of public enemies, sabotage, war, 
blockades, insurrections, riots, epidemics, washouts, nuclear and radiation activity 
or fallout, arrests, civil disturbances, explosions, unavailability of materials, 
breakage of or accident to machinery, any legislative, administrative or judicial 
action which has been resisted in good faith by all reasonable legal means, any act, 
omission or event, whether of the kind herein enumerated or otherwise, not within 
the control of such party, and which, by the exercise of control of such party, could 
not have been prevented. Insolvency or lack of funds on the part of such party shall 
not constitute an unavoidable delay.

2.02 Net Lease

This Lease is a completely carefree net lease to the Landlord. Except as otherwise stated in this 
Lease, the Landlord is not responsible for any costs, charges, expenses or outlays of any nature 
whatsoever arising from or relating to the Leased Premises, or the use and occupancy of the 
Leased Premises, or the contents or the business carried on in the Leased Premises; and the Tenant 
will pay all charges, impositions, costs and expenses of every' nature relating to the Leased 
Premises.

2.03 Extended Meanings

Use of the neuter singular pronoun to refer to the Landlord or the Tenant is considered a proper 
reference even though the Landlord or the Tenant is an individual, a partnership, a corporation, or 
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a group of two or more individuals, partnerships or corporations. The necessary grammatical 
changes required to make the provisions of this Lease apply in the plural sense where there is more 
than one Landlord or Tenant and to either corporations, associations, partnerships or individuals, 
males or females, will in all instances be assumed as though they were fully expressed.

2.04 Entire Agreement

There are no covenants, representations, warranties, agreements or other conditions expressed or 
implied, collateral or otherwise, forming part of or in any way affecting or relating to this Lease, 
save as expressly set out or incorporated by reference herein and this Lease and the schedules 
attached hereto constitute the entire agreement duly executed by the parties hereto.

2.05 Governing Law

This Lease shall be construed in accordance with and governed by the laws of the Province of 
Ontario and the laws of Canada applicable therein.

2.06 Time of the Essence

Time is of the essence of this Lease and each part of it.

2.07 No Limitation

Any statement or provision in this Lease followed by words denoting inclusion or example, such 
as "including” or “such as”, and then listing or referring to specific matters or items shall not be 
read so as to limit or restrict the generality of such statement or provision regardless of whether or 
not words such as “without limitation” or “without limiting the generality of the foregoing” 
precede such list or reference.

2.08 Headings and Captions

The table of contents, article numbers, article headings, section numbers and section headings in 
this Lease are inserted for convenience of reference only and are not to be considered when 
interpreting this Lease.

2.09 Severability

Each provision of this Lease is distinct and severable. If any provision of this Lease, in whole or in 
part, is or becomes illegal, invalid or unenforceable in any jurisdiction, the illegality, invalidity or 
unenforceability of that provision will not affect the legality, validity or enforceability of the 
remaining provisions of this Lease, or the legality, validity or enforceability of that provision in 
any other jurisdiction.

2.10 Successors and Assigns

The rights and liabilities of the parties shall enure to the benefit of their respective successors and 
assigns, subject to any requirement for consent by the Landlord hereunder.
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2.11 No Partnership or Agency'

The Landlord does not in any way or for any purpose become a partner of the Tenant in the 
conduct of its business, or otherwise, or a joint venturer, or a member of a joint enterprise with the 
Tenant, and the relationship of principal and agent is not created as a result of the entering into of 
this Lease.

2.12 Joint and Several Liability

The liability to pay Rent and perform all other obligations under this Lease of each Person signing 
this Lease as the Tenant where the Tenant is more than one Person, shall be deemed to be joint and 
several.

2.13 Landlord as Agent

The Tenant agrees that the Landlord acts as agent or trustee for the Released Persons to the extent 
necessary to ensure that all exculpatory provisions and indemnities included in favour of the 
Released Persons in this Lease are enforceable by the Landlord against the Tenant.

2.14 Interpretation

The Landlord and the Tenant agree that notwithstanding any rule of law or equity, presumption, 
principle of construction, law or statutory enactment to the contrary:

(a) in any controversy, dispute, contest, arbitration, mediation or legal proceeding of 
any kind, including an action, lawsuit, motion, application, reference or appeal 
regarding the interpretation, validity or enforcement of this Lease or any of its 
provisions, there shall be no inference, presumption or conclusion drawn 
whatsoever against either the Landlord or the Tenant by virtue of that party having 
drafted this Lease or any portion thereof or by virtue of this Lease being drawn 
using the Landlord's form;

(b) any deletion of language or wording from this Lease prior to execution by the 
Landlord and the Tenant shall not be construed to have any particular meaning or to 
raise any presumption, construction or implication including, without limitation, 
any implication that by the deletion of certain language or wording, the Landlord 
and the Tenant intended to state the opposite of the deleted language or wording; 
and

(c) the selection or use of any bold, italicized, underlined or coloured print in this 
Lease shall not be construed to have any particular meaning or to raise any 
presumption, construction or implication.

2.15 Reasonableness

Except as may be otherwise specifically provided in this Lease, whenever the Landlord or the 
Tenant is required to use its discretion or to consent or approve any matter under this Lease, the
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Landlord and the Tenant agree that such discretion shall be reasonably exercised and that such 
approval or consent will not be unreasonably or arbitrarily withheld or delayed.

2.16 Conflict with Schedules

Any conflict or inconsistency between the provisions contained in the Schedules of this Lease and 
the provisions contained elsewhere in the Lease will be resolved in favour of the provisions 
contained elsewhere in the Lease.

2.17 Amendment and Waiver

No supplement, modification, amendment, waiver, discharge or termination of this Lease is 
binding unless it is executed in writing by the party to be bound. No waiver of, failure to exercise, 
or delay in exercising, any provision of this Lease constitutes a waiver of any other provision 
(whether or not similar) nor does any waiver constitute a continuing waiver unless otherwise 
expressly provided.

ARTICLE III
GRANT AND TERM

3.01 Demise

In consideration of the rents, covenants and agreements hereinafter reserved and contained on the 
part of the Tenant to be paid, observed and performed, the Landlord demises and leases to the 
Tenant and the Tenant rents from the Landlord the Leased Premises.

3.02 Commencement and Termination Date of Term

The Tenant will have and hold the Leased Premises for and during the Term commencing on the 
Commencement Date and expiring on the Termination Date, unless terminated earlier pursuant to 
the provisions hereof.

3.03 “As Is” Condition of Leased Premises

The Tenant agrees to accept the Leased Premises in an "as is, where is” condition, except as 
otherwise provided herein. The Tenant further agrees that, except as may be specifically set out 
herein, there is no promise, representation or undertaking binding upon the Landlord with respect 
to any alteration, remodelling or decoration of the Leased Premises or with respect to the 
installation of equipment or fixtures in the Leased Premises, or to prepare them or make them 
suitable for the Tenant's occupancy and use.

3.04 Delay in Possession

Should the Tenant be delayed by any fault of the Landlord or any other reason (other than the fault 
of the Tenant) in taking possession of the Leased Premises at the start of the Commencement Date, 
then and only then shall the Commencement Date and the Term be postponed for the same number 
of days that the Tenant is delayed in taking possession of the Leased Premises. The Tenant 
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acknowledges and agrees that such postponement shall be full settlement for any claims it might 
have against the Landlord for such delay.

3.05 Restrictive Covenant

The Landlord hereby agrees that it shall not at any time during the Term, lease, sublease, licence or 
allow the occupation of any part of the Landlord’s property located in Canada, servicing U.S. 
bound traffic, for any duty-free, banking, currency exchange or for any other retail operation, 
services or purposes which are or may be in any way competitive with the facilities and services 
offered within the Leased Premises.

3.06 Right to Extend the Term

Provided that the Tenant: (i) is itself in physical occupation of the whole of the Leased Premises;
(11) has duly and regularly paid the Rent, (iii) is actively operating from the Premises and performs 
all of the covenants, provisos and agreements on the part of Tenant to be paid and performed in this 
Lease; and (iv) has given Landlord no less than twelve (12) months’ written notice and no more 
than eighteen (18) months' written notice prior to the expiry date of the Term of its election to 
extend the Term, Tenant shall have the right and option to extend the Term for one (1) additional 
period of five (5) years (the “Extension Term”) upon the same terms and conditions as in this 
Lease except that there shall be no further right to extend the term. If Tenant elects to exercise its 
said option to extend, the Terra shall be automatically extended for the Extension Term covered by 
the option so exercised. If Tenant shall fail to give notice in writing exercising its option to extend 
within the time stipulated in this section 3.06 the Tenant’s rights to extend the Term of this Lease 
shall be null and void. There will be no further right to extend the Term beyond the Extension 
Term.

The parties shall execute a lease extension agreement prepared by the Landlord to reflect the terms 
of the Extension Term.

ARTICLE IV
RENT

4.01 Covenant to Pay

The Tenant will pay Rent as provided in this Lease, together with all applicable Sales Taxes, duly 
and punctually by way of electronic funds transfer (“EFT”) from the Tenant’s bank account. The 
Tenant undertakes to execute and deliver concurrently with this Lease such documentation as may 
be required by the Landlord and its bank in order to effect payment of Rent by EFT. Any invoice 
sent by the Landlord to the Tenant pursuant to the provisions of this Lease, other than for pre
authorized monthly Rent payments, shall be paid for by cheque to the Landlord at its address set 
out in Section 1.01(a) or as the Landlord otherwise directs.

4.02 Base Rent

The Tenant covenants and agrees to pay to the Landlord the annual Base Rent payable in twelve
(12) equal monthly instalments on the first day of each month during the Term herein in advance 
together with all applicable taxes. For the first year of the Lease the Base Rent shall be 
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$4,000,000. The Base Rent for the second year and each succeeding year of the Lease shall be the 
greater of (i) $4,000,000 or (ii) 75% of the aggregate of the Base Rent and the Percentage Rent 
payable by the Tenant to the Landlord for the immediately preceding Rental Year.

4.03 Percentage Rent

The Tenant covenants and agrees with the Landlord that the following Percentage Rent rates will 
apply for the initial Term of this Lease and for any Extension Term.

Annual Gross Sales Percentage

$0 - $20,000,000 20%

$20,000,000 - 
$25,000,000

22%

>$25,000,000 24%

The Tenant covenants and agrees with the Landlord that for each month (including any broken 
calendar month) of the Term or Extension Term, if applicable, the above percentage rates will be 
applied to the Tenant’s Gross Sales during such monthly period (with the applicable percentage 
rate based on the Tenant’s year to date Gross Sales for the then current Rental Year). If, during 
any month (including any broken calendar month) of the Term or the Extension Term the 
calculation of Percentage Rent for such monthly period exceeds the monthly Base Rent for the 
same monthly period, the Tenant will within twenty-five (25) days following the conclusion of 
such monthly period, pay the resulting difference together with all applicable taxes, to the 
Landlord as Percentage Rent.

The Landlord and the Tenant agree that any money required to be paid as Percentage Rent as set 
forth in the Lease shall be deemed to be Rent and be collectible as Rent and the Landlord shall 
have the same remedies in respect of arrears of Percentage Rent as it has in respect to arrears of 
Base Rent.

For clarity, below is an example of the calculation of Base Rent and Percentage Rent in accordance 
with Sections 4.02 and 4.03 of the Lease:

In the example above Base Rent and Percentage Rent would be as follows: in year one of the Lease 
Base Rent is $4,000,000 and Percentage Rent is $880,000; in year two Base Rent would be 
$4,000,000 and Percentage Rent would be $1,340,000; in year three Base Rent would be 
$4,005,000 and Percentage Rent would be $3^50943003.495.000: in year four Base Rent would be 
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$5,628,750 and Percentage Rent would be $0; in year five Base Rent would be $4,221,563 and 
Percentage Rent would be $-14843-7218.437- and in year six Base Rent would be $4,000,000 and 
there would be no Percentage Rent.

In year 4yfoun because the annual calculated pefcentage-FentPercentage Rent is less than the base 
rentBaSe Rent for that year, no additional pereefrtage-i=errtPercentag^Rent would be due. In year 5.; 
base-Fentfive, Base Rent is $4,221,563 (greater of $4,000,000 or 75% of prior year total rent ). The 
total calculated pereerrtage-H^en-tPercentage Rent for year 5five is $4,440,000. Because the 
calculated pereentege-rentPercentage Rent is greater than the base-rentBase Rent, the difference of 
$448434218.437 would be due as pereentage-FeRtPercentage Rent for that year.

4.04 Accrual of Rent

Rent shall be considered as accruing from day to day hereunder from the Commencement Date. If 
it is necessary for any reason to re-calculate such Rent for an irregular period during the relevant 
Rental Year, an appropriate apportionment and adjustment shall be made on a per diem basis based 
upon a 365 day calendar year.

4.05 Rent and Payments Generally

All Rent and other payments by the Tenant to the Landlord of whatsoever nature required or 
contemplated by this Lease, which are payable by the Tenant to the Landlord, shall:

(a) be paid when due hereunder, without prior demand therefor and without any 
abatement, set-off, compensation or deduction whatsoever (except as otherwise 
specifically provided for in this Lease);

(b) be applied towards amounts then outstanding hereunder in such manner as the 
Landlord determines in its sole discretion;

(c) bear interest at a rate equal to twenty-four percent (24%) per annum, calculated and 
payable monthly from the date such Rent or other payments became due to and 
including the date of payment;

(d) an administrative charge of $150.00 will be charged in connection with any late 
payment or returned cheque to cover the Landlord’s additional administration 
costs;

(e) in addition the Tenant shall pay all Sales Taxes. The amount of such Sales Taxes 
will be calculated by the Landlord in accordance with the applicable legislation and 
will be paid to the Landlord (or to the lawful taxing authority, as the Landlord may 
direct) on the due date of the amounts in respect of which such Sales Taxes are 
payable. All such payments shall be made prior to the date that the same shall 
become due and payable and any interest and any penalties assessed as a result of 
any default in or late payment of same shall be the sole responsibility of the Tenant. 
Notwithstanding any other provision of this Lease, the amount payable by the 
Tenant under this section shall be deemed not to be Rent but the Landlord shall 
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have all of the same remedies for and rights of recovery of such amount as it has for 
the recovery of Rent under this Lease or otherwise; and

(f) if the Commencement Date is on a day other than the first day of a calendar month 
or if the Term ends on any day other than the last day of the month, Rent for the 
fractions of a month at the Commencement Date and at the end of the Term shall be 
calculated on a pro rata basis.

4.06 Letter of Credit

The Tenant covenants that, on or before the Commencement Date, the Tenant shall deliver to the 
Landlord an irrevocable and unconditional letter of credit or other form of cash collateral security 
satisfactory to the Landlord (the “Letter of Credit”) in favour of Landlord issued by a Schedule 1 
Canadian chartered bank in the amount of $50,000.00, which shall be held by the Landlord during 
the Term and any Extension Term. The Letter of Credit shall be in such form as is approved in 
advance by the Landlord. If at any time during the Term or any Extension Term, the Tenant 
defaults in the payment of any Rent or other amounts payable under this Lease or in the 
performance of any of its other obligations under this Lease or if this Lease is surrendered, 
terminated, disclaimed or repudiated whether by Landlord as a result of default of Tenant or in 
connection with any insolvency or bankruptcy of Tenant or otherwise, then Landlord at its option 
may, in addition to any and all other rights and remedies provided for in this Lease or at law, draw 
a portion of or all of the principal amount of the Letter of Credit, whereupon the proceeds thereof 
shall be applied to compensate Landlord for damages suffered by it as the result of Tenant's 
default, and the balance, if any, will be returned to the Tenant. If the Landlord draws all or part of 
the Letter of Credit, the Tenant shall provide the Landlord with a replacement Letter of Credit in 
the full amount of $50,000 upon written demand from the Landlord to do so.

The rights of Landlord hereunder, in respect of the Letter of Credit, shall continue in full force and 
effect and shall not be waived, released, discharged, impaired or affected by reason of the release 
or discharge of Tenant in any receivership, bankruptcy, insolvency, winding-up or other creditors' 
proceedings including, without limitation, any proceedings under the Bankruptcy and Insolvency Act 
(Canada) or the Companies Creditors’ Arrangement Act (Canada), or the surrender, disclaimer, 
repudiation or termination of the Lease in any such proceedings and shall continue with respect to 
the periods prior thereto and thereafter as if the Lease had not been surrendered, disclaimed, 
repudiated, or terminated.

At the end of the Term or any Extension Term if applicable and provided that the Tenant is not 
then in default, which default remains uncured, under the terms of this Lease, the Landlord shall 
return the Letter of Credit, or the remaining balance of the Letter of Credit if it has been drawn 
upon in accordance with the terms hereof, to the Tenant.

ARTICLE V
FINANCIAL INFORMATION

5.01 Monthly Statements

The Tenant shall furnish in writing to the Landlord by the tenth (10th) calendar day of the 
succeeding month, monthly statements of the Tenant’s Gross Sales, patron counts, vehicle counts 
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for the preceding month, and any other similar Financial or statistical information which the 
Landlord may request. The monthly statement of the Tenant’s Gross Sales shall: (i) state that the 
Tenant’s Gross Sales as reported in the monthly statement is in accordance with the definition of 
Tenant’s Gross Sales in Section 2.01 (rr) (ii) contain a certification by the Tenant that the monthly 
statement is correct; (iii) is in the detail and form that the Landlord requires; and (iv) without 
limiting the requirements stated above, shows (1) the amount of Tenant’s Gross Sales for the 
preceding month, (and fractional months, if any, at the commencement or end of the Term); (2) the 
amount of Tenant’s Gross Sales for all preceding months of the Rental Year, (and fractional 
months, if any, at the commencement or end of the Term); and (3) the monthly payments made on 
account of Basic Rent and Percentage Rent for the Rental Year.

Failure of the Tenant to comply with this provision shall at the option of the Landlord constitute a 
default under the terms of this Lease and the Landlord shall be entitled to exercise all of its rights 
and remedies as herein provided.

5.02 Annual Statements

The Tenant shall furnish in writing to the Landlord within forty five (45) calendar days of the end 
of each year of this Lease and any renewal thereof, the Tenant’s Audited Gross Sales statements, 
Failure of the Tenant to comply with this provision shall at the option of the Landlord constitute a 
default under the terms of this Lease and the Landlord shall be entitled to exercise all of its rights 
and remedies as herein provided.

5.03 Books and Records

The Tenant will keep in the Leased Premises or at its principal office in Canada, for at least four 
(4) years after the end of each Rental Year, adequate books and records kept in accordance with 
generally accepted accounting principles that show inventories and receipts of merchandise at the 
Leased Premises and daily receipts from all sales, charges, services and other transactions, in or 
from the Leased Premises made by the Tenant and any other Persons conducting business in or 
from the Leased Premises as well as sales tax returns, pertinent original sales records, and any 
other sales records that the Landlord reasonably requires and that would normally be examined by 
an accountant pursuant to accepted auditing standards in performing a detailed audit of Tenant’s 
Gross Sales. The Tenant will also cause the records described above to be kept by all Persons 
doing business in or from the Leased Premises. The Tenant, and all other Persons conducting 
business in or from the Leased Premises, will record at the time of the sale, in the presence of the 
customer, all receipts from sales, charges, services or other transactions whether for cash or credit, 
in a cash register or registers having a sealed cumulative total and any other control features that 
are required by the Landlord.

5.04 Right to Examine

The Tenant shall make available for inspection and audit by a representative of Landlord, at 
reasonable times during business hours, all such books, records and other information in order to 
allow Landlord to verify such statements of Tenant’s Gross Sales and the inventories of 
merchandise at the Leased Premises. The Landlord and its authorized representatives may 
examine the Tenant's records and procedures during regular business hours, and may have a
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Person in the Leased Premises to check, verify and tabulate the Tenant’s Gross Sales, or to 
examine accounting records and procedures including control features affecting the determination 
of the Tenant’s Gross Revenue.

5.05 Audit

The Landlord may, at reasonable times, cause a complete audit to be made of the Tenant's business 
and records relating to the calculation of the Tenant’s Gross Sales. If the auditor reports that the 
Tenant's records and procedures are insufficient to permit a determination of the Tenant’s Gross 
Sales for a Rental Year, or a part of a Rental Year, or that the Tenant is not complying with this 
ARTICLE V, the Landlord may deliver to the Tenant an estimate (which will be final and binding 
on the Tenant) of the Tenant’s Gross Sales for the relevant period and the Tenant will immediately 
pay to the Landlord the amount shown in the estimate to be owing.

If any inspection or audit by Landlord reveals an understatement by Tenant of the Tenant’s Gross 
Sales by more than two percent (2%) and such understatements occur twice or more within any 
five-year period, Tenant shall pay Landlord on demand for the cost of each such inspection and 
audit, as well as five (5) times the amount by which Rent was understated or underpaid for each 
applicable period. If the Tenant substantially, continually or repeatedly fails to produce records 
and follow procedures sufficient to permit a determination of the Tenant’s Gross Sales or if the 
Tenant’s Audited Gross Sales is understated by two percent (2%) or more on more than three (3) 
occasions, then in addition to any other remedies of the Landlord under this Lease or otherwise, the 
Landlord may terminate this Lease on five (5) days' prior written notice to the Tenant. Landlord 
must inspect and audit such records within two years after the date of each annual statement and 
Landlord’s inspection and audit shall be limited to the period covered by such statement.

5.06 Confidentiality

The Landlord undertakes to treat the financial information of the Tenant provided to the Landlord 
under this Lease as strictly confidential and not to divulge such financial information to any 
person, firm, corporation or other entity (other than the Landlord’s directors, officers, employees 
or professional advisors who have a need to know such financial information). The confidentiality 
obligations under this Section 5.06 shall not apply to: (i) information which is generally available 
to the public; (ii) information which after disclosure by the Landlord becomes generally available 
to the public, otherwise than through any act or omission on the part of the Landlord; or (iii) 
information which the Landlord is obligated to disclose by law.

5.07 Tenant’s Failure

If the Tenant fails to deliver a statement or an audit opinion required under this ARTICLE V 
within the time required, the Landlord may, on five (5) days’ notice to the Tenant, employ an 
auditor to examine the Tenant's books and records to certify the amount of the Tenant's Gross 
Sales for the period related to the statement or the audit opinion, and the Tenant will pay to the 
Landlord, on demand, as Additional Rent the cost of the examination together with the sums 
shown by the examination to be owing on account of Percentage Rent with interest on the latter 
calculated from the date the statement or the audit opinion was required at five percent (5%) above 
the Prime Rate.
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ARTICLE VI
PROPERTY TAXES AND OPERATING COSTS

6.01 Property Taxes Payable by the Tenant

The Tenant shall pay to the Landlord, as Additional Rent, all Property Taxes levied, rated, charged 
or assessed throughout the Term, on or in relation to the Leased Premises, or any part thereof, in 
accordance with the following:

(a) payment shall be due in equal monthly installments over each taxation period or such 
shorter period as Landlord may reasonably require such that the Landlord will have 
received an amount sufficient to pay each installment of Property Taxes when due to the 
taxing authorities. Prior to the commencement of each taxation period, the Landlord shall 
estimate the amount of such equal monthly installments and notify the Tenant in writing of 
such estimate. From time to time during the taxation period, the Landlord may re-estimate 
the amounts payable for such taxation period, in which event the Landlord shall notify the 
Tenant in writing of such re-estimate and fix monthly installments for the remaining 
balance of such taxation period;

(b) to the extent that a separate assessment and separate tax bill for Property Taxes in respect 
of the Leased Premises are not provided by the assessment and/or taxing authorities, the 
Tenant will pay a share of Property Taxes levied, rated, charged or assessed on or in 
relation to all of the Lands on such basis as the Landlord shall reasonably and equitably 
determine. To the extent the Leased Premises are assessed and billed separately with 
respect to any Property Taxes, then, at the election of the Landlord, the Tenant’s share of 
such Property Taxes shall be computed on the basis of such separate assessments or 
apportionments; and

(c) if the Landlord so directs, the Tenant shall pay Property Taxes directly to the taxing 
authorities. In that event, the Tenant shall make payment on or before the due date of each 
installment and shall provide to the Landlord on demand evidence of payment in the form 
of receipted bills.

6.02 Contesting Property' Taxes

Property Taxes, or the assessments in respect of Property Taxes which are the subject of any 
contest by Landlord or Tenant, shall nonetheless be payable in accordance with the foregoing 
provisions hereof, provided, however, that in the event Tenant shall have paid any amount in 
respect of Property Taxes in excess of the amount ultimately found payable as a result of the 
disposition of any such contest, and Landlord receives a refund in respect thereof, the appropriate 
amount of such refund shall be refunded to or, at the option of Landlord, credited to the account of 
Tenant. Landlord may contest any Property Taxes with respect to the Leased Premises or all or 
any part of the Lands and appeal any assessments related thereto and may withdraw any such 
contest or appeal or may agree with the relevant authorities on any settlement, compromise or 
conclusion in respect thereof and Tenant consents to Landlord's so doing. Tenant will co-operate 
with Landlord in respect of any such contest and appeal and shall make available to Landlord such 
information in respect thereof as Landlord requests. Tenant will execute forthwith on request all 
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consents, authorizations or other documents as Landlord requests to give full effect to the 
foregoing,

Tenant will not contest any Property Taxes or appeal any assessments related to the Leased 
Premises or the Lands. However, provided Landlord is not otherwise contesting such assessment, 
Tenant may contest any separate assessment that relates solely to the Leased Premises, with the 
consent of Landlord, such consent not to be unreasonably withheld, provided that Tenant shall be 
solely responsible, and shall indemnify Landlord, for all costs, penalties or fees, relating to such 
contest, including without limitation, any resulting increase in Property Taxes. Tenant shall pay to 
Landlord forthwith upon demand such reasonable share as allocated by Landlord, acting 
reasonably, of all costs and expenses of any kind incurred by Landlord bona fide and acting 
reasonably in obtaining or attempting to obtain information in respect of or a reduction or re
allocation in respect of Property Taxes and any assessments related thereto including, without 
limitation, legal, appraisal, administration and overhead costs.

6.03 Business Taxes

In each and every year during the Term, the Tenant shall either pay all Business Taxes as 
Additional Rent or discharge within fifteen (15) days after they become due and indemnify the 
Landlord from and against payment of, and any interest or penalty in respect of Business Taxes.

6.04 Operating Costs

In each Rental Year, the Tenant will pay to the Landlord, as Additional Rent, the costs, expenses, 
fees, rentals, disbursements and outlays of every nature and kind paid, payable or incurred by or on 
behalf of the Landlord in owning, maintaining, repairing, replacing, operating, administering and 
managing the Leased Premises (the “Operating Costs”). The Operating Costs shall include, 
without limitation or duplication, all of the following costs, expenses, fees, rentals, disbursements 
and outlays:

(a) the cost of the Landlord's insurance premiums on lands, buildings, improvements, 
equipment and other property in the Leased Premises together with all amounts 
falling below the level of the Landlord's insurance deductibles which are paid by 
the Landlord in connection with claims made against it, including the costs of the 
insurance detailed in Section 10.06. The Landlord's insurance and costs of 
insurance may include, without limitation, (A) loss of insurable gross profits 
attributable to the perils insured against by the Landlord or commonly insured 
against by landlords, including loss of Rent and other amounts receivable from the 
Tenant pursuant to this Lease, (B) commercial general liability coverage including 
the exposure of personal injury, bodily injury and property damage occurrence, 
including all contractual obligations coverage and including actions of the 
employees, contractors, subcontractors and agents working on behalf of the 
Landlord and (C) costs and expenses for defending and payment of claims below 
deductibles;
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(b) accounting, auditing, legal and other professional and consulting fees relating to 
any reports or actions required to be taken by the Landlord under the terms of this 
Lease;

(c) the cost of any and all environmental inspections and Environmental Site 
Assessments of the Leased Premises conducted by the Landlord from time to time 
which are not the responsibility of the Tenant;

(d) the cost of any and all repairs, replacements (including major repairs and any 
repairs and replacements required to comply with all Applicable Laws, or the 
requirements of the Landlord's insurers), preventative and ongoing maintenance 
and operation, inspection, engineering and service contracts and consulting 
services, if any, relating to the Leased Premises;

(e) all costs incurred in contesting or appealing Property Taxes with respect to the 
Leased Premises or related assessments, including legal, appraisal and other 
professional fees and administration and overhead related thereto;

(f) all other direct and indirect costs and expenses of every kind, to the extent incurred 
in or allocable to the operation, supervision, administration or management of all or 
any part of the Leased Premises, or any of its appurtenances; and

(g) Sales Taxes on the purchase of goods and services included in the calculation of 
Operating Costs to the extent that the Landlord has not recovered an input tax credit 
or refund in respect of the same; notwithstanding any other provision of this Lease, 
the amount payable by the Tenant under this paragraph shall be deemed not to be 
Rent but the Landlord shall have all of the same remedies for and rights of recovery 
of such amount as it has for the recovery of Rent under this Lease or otherwise.

6.05 Payment of Operating Costs

Before the commencement of each Rental Year, the Landlord will estimate the Operating Costs. 
The Tenant shall pay such estimated amount to the Landlord in equal consecutive monthly 
instalments, each in advance on the first day of each month during such Rental Year. The 
Landlord may from time to time during a Rental Year re-estimate any items of Operating Costs 
and may fix monthly instalments for the then remaining balance of the Rental Year so that such 
items will have been entirely paid during such Rental Year.

Within one hundred and twenty (120) days after the end of such Rental Year, the Landlord will 
determine and provide the Tenant with a statement in reasonable detail for the relevant Rental 
Year of the Operating Costs and Property Taxes. If the total of the monthly instalments paid by 
the Tenant in respect of estimated Operating Costs and Property Taxes for such Rental Year is less 
than the amount of Operating Costs and Property Taxes payable for such Rental Year shown on 
such statement, the Tenant shall pay the difference to the Landlord no later than the first day of the 
month immediately following the month in which the Tenant receives the statement. Provided 
that the Tenant is not in default, if the estimated amount of such monthly instalments paid is 
greater than the actual amount of Operating Costs and Property Taxes payable for such Rental 
Year, the difference shall be applied in reduction of future payments, if any, due under this Lease, 
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or if no future payments are due, shall be refunded to the Tenant. Neither party may claim a re
adjustment in respect of Operating Costs and Property Taxes for a Rental Year except by written 
notice delivered to the other party within one year after the delivery date of the Landlord’s 
statement of Operating Costs and Property Taxes.

ARTICLE VII
UTILITIES

7.01 Charges for Utilities

The Tenant shall pay promptly when due all charges, costs, accounts and any other sums payable 
by reason of the supply of the utilities to the Leased Premises and shall indemnify the Landlord 
from and against payment of, and any interest or penalty, in respect of all such utilities. The 
Tenant, at its own cost and expense, shall procure each and every permit, licence or other 
authorization required pertaining to any work required in respect of utilities consumed in or for the 
Leased Premises. The Tenant acknowledges and agrees that in the event any such utility' supplier 
requires as a condition of the utility supply, or as a condition of constructing any infrastructure or 
installing any equipment to enable the utility supplier to provide such utility for the Tenant's use or 
consumption, that an agreement or contract shall be entered with the utility supplier and/or that a 
letter of credit or other form of security be posted with or delivered to the utility supplier, the 
Tenant shall, upon the written request of the Landlord, execute and deliver such agreement in the 
Tenant's name to such supplier, and cause to be issued, at the Tenant's sole cost and in the Tenant's 
name and deliver such letter of credit or other security to such supplier. Should the Tenant fail to 
execute and deliver any such agreement or to cause to be issued and delivered such letter of credit 
or to pay such other security deposit, within twenty (20) days of receipt of the Landlord's written 
notice that it do so, the Landlord shall be entitled on behalf of and as lawful attorney for the Tenant 
to execute and deliver such agreement in the name of and on behalf of the Tenant, and to pay such 
deposit on behalf of the Tenant, and in such event the Landlord's costs of so doing shall be payable 
by the Tenant forthwith upon demand as Additional Rent.

7.02 Tenant Not to Overload Facilities

The Tenant shall not install any equipment which overloads the capacity of any utility, electrical or 
mechanical facilities in the Leased Premises. The Tenant agrees that if any changes proposed or 
use by the Tenant requires additional utility, electrical or mechanical facilities, the Landlord may, 
in its sole discretion, if they are available, elect to install them in accordance with plans and 
specifications to be approved in advance in writing by the Landlord and the cost thereof, together 
with an administration fee equal to fifteen percent (15%) of such cost, shall be payable on demand 
by the Tenant as Additional Rent.

7.03 No Liability

In no event shall the Landlord be liable for any injury to the Tenant, its employees, agents or 
invitees, or to the Leased Premises, or to any property of the Tenant or anyone else, for any loss of 
profits or business interruption, indirect or consequential damages, or for any other costs, losses or 
damages of whatsoever kind arising from any interruption or failure in the supply of any utility or 
service to the Leased Premises.
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ARTICLE VIII
HVAC

8.01 HVAC System

The Tenant shall be responsible, at its sole cost, for operating, maintaining, repairing and replacing 
the HVAC System throughout the Term. The Tenant covenants and agrees to take out and keep in 
force throughout the Term a standard servicing contract with a reputable company for the 
preventative maintenance and service of the HVAC System. Thirty (30) days prior to the end of 
each Rental Year (excluding the initial 2016 partial Rental Year), the Tenant will provide the 
Landlord with a certificate from a recognized, reputable heating and air-conditioning contractor 
approved in writing by the Landlord, stating that the HVAC- System is in good working order, If 
such certificate is not provided, the Landlord may obtain such a certificate on behalf of the Tenant 
and if required, perform all necessary repairs and replacements to the HVAC System, and the cost 
of such certificate and work, together with an administration fee equal to fifteen percent (15%) of 
such cost, shall be payable by the Tenant to the Landlord as Additional Rent, forthwith on demand. 

8.02 Landlord’s Right to Maintain / Repair HVAC System

In the event that the Tenant neglects or refuses to maintain and repair the heating, ventilating 
and/or air conditioning system and equipment serving the Leased Premises, then the Landlord, 
after five (5) days written notice to the Tenant during which period the Tenant has not commenced 
to maintain or repair the system and equipment, may maintain and repair the heating, ventilating 
and/or air conditioning system and equipment serving the Leased Premises and the Tenant shall 
reimburse the Landlord its costs and expenses of all such repairs, replacements to and maintenance 
and operation of the heating, ventilating and air conditioning equipment and systems which serve 
the Leased Premises in accordance with the terms of Article 7.5.

8.03 Tenant's Responsibility

The Tenant will heat and ventilate the Leased Premises at all times throughout the Term in order to 
maintain reasonable conditions of temperature and humidity within the Leased Premises, in 
accordance with the terms of this Lease and all Applicable Laws.

ARTICLE IX
USE OF THE LEASED PREMISES

9.01 Use of the Leased Premises

The Tenant shall not use the Leased Premises for any purpose other than the Permitted Use. The 
Tenant acknowledges that the Landlord is making no representations with respect to the zoning of 
the Property or the compliance therewith of the Tenant's Permitted Use and it shall be the Tenant's 
sole responsibility to satisfy itself in this regard.
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9.02 Conduct and Operation of Business

The Tenant shall occupy the Leased Premises during the Term of the Lease and shall continuously 
and actively carry on the Permitted Use in the whole of the Leased Premises. In the conduct of the 
Tenant’s business pursuant to this Lease the Tenant shall:

(a) operate its business 24 hours a day. seven days a week, 365 days a year with due 
diligence and efficiency and maintain an adequate staff to properly serve all 
customers;

(b) observe and obey the reasonable rules and regulations of the Landlord promulgated 
from time to time for reasons of safety, health or preservation of property or for the 
maintenance of the good and orderly appearance and operations of the Peace 
Bridge. Without limiting the generality of the foregoing, the Landlord, after 
consulting with the Tenant, may provide rules setting out where customers of the 
Tenant shall park their vehicles and may further provide for the orderly flow of 
traffic entering and exiting from the area of the Leased Premises provided such 
rules are reasonable and acceptable to the Tenant, acting reasonably. The Tenant 
agrees that it shall be responsible to provide any and all traffic direction required in 
or upon the Leased Premises.

(c) abide by all reasonable rules and regulations and general policies formulated by the 
Landlord from time to time relating to the delivery of goods and merchandise to the 
Leased Premises;

(d) not erect, maintain or display any signs or any advertising at or on the exterior of 
the Leased Premises without the prior written approval of the Landlord, such 
approval not to be unreasonably withheld;

(e) keep the Leased Premises clean, neat and free of hazards and fire dangers at all 
times;

(f) perform all landscaping and maintenance of all outside areas, including cleaning, 
line painting, snow and ice clearing and removal and salting of sidewalks, 
driveways and parking facilities and all lawn and garden maintenance;

(g) provide policing, supervision and security as required;

(h) maintain proper lighting in the parking facilities;

(i) take any and all action necessary to prevent any of its employees from affecting the 
orderly flow of traffic in or upon the Leased Premises or any other lands owned by 
the Landlord;

(j) dispose of all waste or recyclable material at a location in the Leased Premises at 
such times and in such manner as may be directed by the Landlord from time to 
time and in accordance with Applicable Law;

EDC_LAW\ 138940214214

160



478

(k) obtain a Licence and maintain its Licence in good standing;

(l) provide adequate public restrooms for the anticipated number of travelers using the 
Peace Bridge, including persons who may not be patrons of the duty free shop;

(m) in the event that the Tenant’s Licence is terminated, revoked or suspended for any 
period of Time, or has expired, the Tenant shall cause its Licence to be reinstated or 
renewed within 60 days of such termination, revocation, suspension or expiration;

(n) operate and manage the business at the Leased Property in a manner consistent with 
the Tenant's Proposal; and

Co) abide by any and all directives of Canada Border Services Agency in regards to the 
conduct of the Tenant’s business.

9.03 Nuisance and Waste

The Tenant shall not commit any waste upon, or damage to, the Leased Premises or commit any 
nuisance or other act or thing and will not perform any acts or carry on any practices which may 
damage the Leased Premises. The Tenant will not permit any odours, vapours, steam, water, 
vibrations, noises or other undesirable effects to emanate from the Leased Premises or any 
equipment or installation therein which, in the Landlord's opinion, are objectionable, and the 
Tenant will not cause any interference with the safety, comfort or convenience of the Landlord.

9.04 Observance of Law

The Tenant shall, at its own expense, comply with all Applicable Laws affecting the Leased 
Premises or the use or occupation thereof including, without limitation, police, fire and health 
regulations and requirements of the fire insurance underwriters. The Tenant shall carry out 
modifications, alterations or changes to the Leased Premises and the Tenant’s conduct of business 
in or use of the Leased Premises which are required by any such authorities and shall keep its 
Licence in good standing.

9.05 Additional Services of the Landlord

The Tenant shall pay to the Landlord the costs of all Additional Services provided by the Landlord 
to the Tenant, together with an administration fee equal to fifteen percent (15%), forthwith on 
demand as Additional Rent.

9.06 Traffic Direction

In the event that the Landlord, after consultation with the Tenant, determines that additional traffic 
personnel are required as a result of the operations of Tenant, Landlord shall add such additional 
personnel as may be required, and Tenant and Landlord shall each pay one-half of the cost of such 
additional personnel.
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ARTICLE X
TENANT'S ENVIRONMENTAL COVENANT AND INDEMNITY

10.01 Compliance with Environmental Laws and Environmental Approvals

The Tenant shall comply with all applicable Environmental Laws and shall obtain and comply 
with any Environmental Approvals that may be required for the Tenant's use of the Leased 
Premises. Without restricting the generality of the foregoing, the Tenant shall not use, generate, 
handle, transport, manufacture, refine, treat, store, remove, recycle or dispose of any Contaminant 
on the Leased Premises except in compliance with all applicable Environmental Laws.

10.02 Release of a Contaminant

(a) In the event of a Release of a Contaminant at or from the Leased Premises other 
than in compliance with Environmental Laws, the Tenant shall immediately notify 
the Landlord of the Release and shall at its own expense, immediately retain a 
qualified environmental consultant acceptable to the Landlord, acting reasonably, 
to prepare a report assessing the full nature and extent of the Release and 
recommending the work plan to remediate the Release and to restore the Leased 
Premises, any affected abutting lands, as well as the natural environment, to the 
condition they were in before the Release, and the Tenant shall submit this report to 
the Landlord for the Landlord's approval acting reasonably.

(b) Upon the Landlord's approval of the report and at the sole option of the Landlord, 
either the Tenant shall arrange for the implementation of the work plan, or the 
Landlord shall arrange for the implementation of the work plan, in either case at the 
cost of the Tenant, together with an administration fee of fifteen percent (15%) of 
such cost, which shall be payable as Additional Rent forthwith upon receipt of 
written demand for payment from the Landlord.

(c) In the event that the Landlord, acting reasonably, does not approve of the report 
submitted by the Tenant, the Landlord shall retain a qualified environmental 
consultant to prepare a report, the cost of which plus an adm inistration fee of fifteen 
percent (15%) of such cost, shall be borne by the Tenant. Upon the completion of 
the report, at the sole option of the Landlord, either the Tenant shall arrange for the 
implementation of the work plan, or the Landlord shall arrange for the 
implementation of the work plan, in either case at the cost to the Tenant together 
with an administration fee of fifteen percent (15%) of such costs, which shall be 
payable as Additional Rent forthwith upon receipt of written demand for payment 
from the Landlord.

(d) In addition, the Tenant shall be liable to the Landlord for loss of rent, loss of profits, 
or for any consequential, incidental, indirect, special or punitive damages of any 
kind resulting from the Release and any remediation required pursuant to this 
Section.
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10.03 Environmental Site Assessment

The Landlord and its agent shall have the right to enter upon the Leased Premises and conduct an 
Environmental Site Assessment from time to time. In the event the ESA discloses a Release, any 
apparent or imminent contravention of Environmental Laws or other matter requiring remediation 
or other action in order to prevent a Claim from arising for which the Tenant or any person for 
whom the Tenant is responsible at law, the Tenant shall pay for the ESA; in the event the ESA does 
not disclose such a Release or other condition, the cost of the ESA shall be paid for by the 
Landlord.

10.04 Tenant's Environmental Indemnity

The Tenant hereby indemnifies and saves harmless the Released Persons from and against any and 
all Claims which may be made against the Released Persons as a direct or indirect result of the 
failure or neglect by the Tenant to comply with any Environmental Laws or Environmental 
Approvals in respect to the Leased Premises, as a direct or indirect result of the existence on, in, 
under or adjacent to the Leased Premises of any Contaminant attributable to the Tenant's use or 
occupation of the Leased Premises or as a result of any Claims made against the Tenant arising 
from or involving Environmental Laws. This indemnity shall survive the termination or surrender 
of this Lease or any renewal or extension thereof and shall continue in full force and effect without 
time limit.

10.05 Governmental Authority Requirements

If any Governmental Authority having jurisdiction shall lawfully require the investigation, 
monitoring or remediation of any Contaminant used, held, released, discharged, abandoned or 
placed upon the Leased Premises or Released into the environment by the Tenant, then the Tenant 
shall, at its own expense, subject to Section 10.02, carry out all lawfully required work and shall 
provide to the Landlord full information with respect to all such work and comply with all 
applicable Environmental Laws with respect to such work. At the option of the Landlord, the 
Landlord may itself undertake such work or any part thereof at the cost and expense of the Tenant 
and that cost and expense plus an administration fee equal to fifteen percent (15%) shall be paid to 
the Landlord forthwith on demand as Additional Rent.

10.06 Pre Existing Contaminants

The Landlord hereby releases the Tenant from liability to the Released Persons for any and all 
Claims which may be made against the Released Persons as a result of the existence as at the 
Commencement Date of any Contaminant on, in, under or adjacent to the Leased Premises.

10.07 Responsibility for Environmental Contaminants

(a) Despite any statutory provision or rule of law to the contrary, any Contaminants 
brought to or resulting from activities carried out on the Leased Premises during the 
Term or any renewal or extension thereof shall be and remain the sole and 
exclusive property of the Tenant and shall not become the property of the Landlord 
despite the degree of affixation of the Contaminants or the goods contained in the 
Contaminants to the Leased Premises and despite the expiry, repudiation,
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disclaimer or earlier termination of this Lease; and, at the option of the Landlord, to 
the extent there is non-compliance with applicable Environmental Laws, any 
substance, including soil and groundwater contaminated by such Contaminants 
shall become the property of the Tenant.

(b) The Tenant covenants and agrees to carry out at the request of the Landlord at its 
own cost and expense, remediation of all Contamination of the Leased Premises 
arising out of the Tenant's uses or occupation thereof so that the soil and 
groundwater condition of the Leased Premises and any affected areas beyond the 
Leased Premises or property owned or controlled by a third party, complies with 
remediation criteria set out in guidelines, policies, criteria or otherwise established 
under Environmental Laws. Risk assessment will not be used unless agreeable to 
the Landlord. This covenant shall survive the Termination Date.

(c) At the option of the Landlord, the Landlord may itself undertake such work or any 
pan thereof at the cost and expense of the Tenant and that cost and expense plus an 
administration fee equal to fifteen percent (15%) shall be paid to the Landlord 
forthwith on demand as Additional Rent; but having commenced such work, the 
Landlord shall have no obligation to the Tenant to complete such work.

(d) The obligations of the Tenant hereunder relating to Contaminants shall survive any 
assignment, expiry, repudiation, disclaimer or earlier termination of this Lease. To 
the extent that the performance of those obligations requires access to or entry upon 
the Leased Premises, the Tenant shall have such entry and access after such expiry, 
repudiation, disclaimer or earlier termination only at such times and upon such 
terms and conditions as the Landlord may reasonably from time to time specify.

ARTICLE XI
INSURANCE AND INDEMNITY

11.01 Tenant's Insurance

The Tenant will obtain and maintain the following insurance throughout the Term and any renewal 
or extension thereof:

(a) “All risks” (including flood and earthquake) property insurance for the full 
replacement cost, insuring (a) all property owned by the Tenant, or for which the 
Tenant is responsible, and located within the Leased Premises including, but not 
limited to, fittings, fixtures, additions, alterations, partitions and all other Leasehold 
Improvements, and (b) the Tenant's furniture, inventory and equipment;

(b) broad form boiler and machinery insurance on a blanket repair and replacement 
basis with limits for each accident in an amount equal to at least the replacement 
cost of the property with respect to all boilers and machinery owned or operated by 
the Tenant or by others (other than the Landlord) on behalf of the Tenant in the 
Leased Premises;
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(c) Business interruption insurance for a minimum period of twenty-four (24) months 
or such longer period that will reimburse the Tenant for direct and indirect loss of 
earnings and profit attributable to damage caused by the perils insured against 
under Subsections (a) and (b) above, and other perils insured by prudent tenants, or 
attributable to prevention of access to the Leased Premises by civil authorities;

(d) Commercial general liability insurance under a standard commercial general 
liability form which shall include coverage against bodily injury, including death, 
and property damage. Such insurance shall:

(i) include extensions such as personal injury, blanket contractual liability, 
employers liability, owner's and contractor's protective liability, cross 
liability, severability of interests coverage, breach of warranty clause and 
non-owned automobile insurance;

(ii) cover the Tenant's use of the Leased Premises, including all of the Tenant's 
activities and operations therein and any other Persons performing work on 
behalf of the Tenant, and those for whom the Tenant is responsible at law;

(iii) be written on an “occurrence” form with inclusive limits of liability not less 
than Five Million Dollars ($5,000,000.00) per occurrence or such higher 
limits as the Landlord may require from time to time;

(iv) include tenant's legal liability insurance covering the perils of “all risks” for 
the replacement cost of the Leased Premises, including loss of use thereof; 
and

(v) include standard automobile insurance covering third party liability with 
limits of liability' not less than One Million Dollars ($ 1,000,000.00) per 
accident, plus accident benefits, for all automobiles owned or operated by 
or on behalf of the Tenant; and

(e) Any other form of insurance the Tenant, the Landlord or its Mortgagee may require 
from time to time, in form, in amounts insured, and for perils or risks insured 
against, which a prudent tenant would insure.

11.02 Requirements of Insurance

(a) The policies required under Sections 11.01(a), 11.01(b), 11.01(c) and 11.01(d) 
above will also contain a waiver of all subrogation rights which the Tenant's 
insurers may have against the Released Persons whether or not the damage is 
caused by their act, error, omission or negligence.

(b) All policies will:

(i) be placed with insurers acceptable to the Landlord, in a form acceptable to 
the Landlord;
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(ii) name the Released Persons and such other Persons as the Landlord may 
designate from time to time, as additional insureds;

(iii) be primary, and not excess or contributing with any other insurance 
available to the Landlord;

(iv) provide for deductibles which are acceptable to the Landlord;

(v) not be invalidated as respects the interests of the Released Persons, or any 
of them, by reason of any breach or violation of warranty, representation, 
declaration or condition contained in the policies, or any of them; and

(vi) contain a condition by insurers to notify the Released Persons in writing not 
less than thirty (30) days before any cancellation or material change in 
policy conditions is effected.

(c) The Tenant will deliver certificates of insurance duly executed by the Tenant's 
insurers or their duly authorized representatives, evidencing that all such insurance 
described above is in full force and effect prior to going into occupancy of the 
Leased Premises and thereafter at least thirty (30) days prior to the expiry of the 
then current term of the insurance. Such certificates must confirm the limits and 
special conditions of such insurance as required by this Section. No review or 
approval by the Landlord of any such insurance certificates shall operate to 
derogate from or diminish the Landlord's rights under this Lease.

11.03 Sign Insurance

The Tenant shall insure and keep insured, at its expense, all signs relating to the Tenant’s business 
placed or erected on the exterior of the Leased Premises for and in its name and in the name of the 
Landlord. The Tenant waives any right of complaint as to the form and location of the Landlord’s 
existing signs.

11.04 Increase in Insurance Premiums

The Tenant will comply promptly with all requirements of the Insurer's Advisory Organization 
and of each insurer pertaining to the Leased Premises. If the occupancy of the Leased Prem ises, 
the conduct of business in the Leased Premises or any acts or omissions of the Tenant in the 
Leased Premises, or any part thereof, cause an increase in premiums for the insurance carried from 
time to time by the Landlord on the Leased Premises, the Tenant shall pay the increase as 
Additional Rent immediately after invoices for the additional premiums are rendered by the 
Landlord.

11.05 Cancellation of Insurance

If any insurance policy on the Leased Premises is cancelled, or threatened by the insurer to be 
cancelled, or if the coverage under any insurance policy is reduced in any way by the insurer 
because of the use or occupation of any part of the Leased Premises by the Tenant or by any 
occupant of the Leased Premises, and if the Tenant fails to remedy the condition giving rise to the 
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cancellation, threatened cancellation or reduction of coverage within forty-eight (48) hours after 
notice by the Landlord, the Landlord may either: (a) re-enter and take possession of the Leased 
Premises immediately by leaving upon the Leased Premises a notice of its intention to do so, 
following which the Landlord will have the same rights and remedies as are contained in Article 
XVII; or (b) enter upon the Leased Premises and remedy the condition giving rise to the 
cancellation, threatened cancellation or reduction of coverage, and the Tenant will immediately 
pay the costs and expenses to the Landlord, together with an administration fee equal to fifteen 
percent (15%) of such costs and expenses, which costs and expenses may be collected by the 
Landlord as Additional Rent, and the Landlord will not be liable for any damage or injury caused 
to any property of the Tenant or others located on the Leased Premises as the result of the entry. 
Such an entry by the Landlord is not a re-entry or a breach of any covenant for quiet enjoyment.

11.06 Landlord's Insurance

The Landlord will obtain and maintain the following insurance throughout the Term of this Lease 
and any renewal or extension thereof:

(a) insurance on the Building and improvements and equipment contained therein 
owned or leased by Landlord or which Landlord desires to insure against damage 
by fire and extended, perils coverage in those reasonable amounts and with those 
reasonable reductions that would be carried by a prudent owner of a reasonably 
similar premises, having regard to size, âge and location;

(b) broad form boiler and machinery insurance on a blanket repair and replacement 
basis with limits for each accident in an amount equal to at least the replacement 
cost of the boilers and machinery owned by the Landlord, including the HVAC 
System;

(c) public liability and property damage insurance with respect to the Landlord's 
operations in the Leased Premises, in those reasonable amounts and with those 
reasonable deductibles, that would be carried by a prudent owner of a reasonably 
similar premises, having regard to size, age and location; and

(d) such other forms of insurance which the Landlord or the Mortgagee considers 
advisable from time to time.

Despite this Section 11.06, and regardless of any contribution by the Tenant to the costs of 
insurance premiums: (i) the Tenant is not relieved of any liability arising from or contributed to by 
its negligence or its wilful acts or omissions; and (ii) no insurable interest is conferred upon the 
Tenant under any policies of insurance carried by the Landlord and the Tenant has no right to 
receive any proceeds of any such insurance policies. The costs of the Landlord's insurance under 
this Section 11.06 will be included in Operating Costs.

11.07 Loss or Damage

None of the Released Persons shall be liable for any death or injury from or out of any occurrence 
in, upon, at or relating to the Leased Premises, or damage to property of the Tenant or of others 
located on the Leased Premises, and will not be responsible for any loss of or damage to any 
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property of the Tenant or others from any cause whatsoever, whether or not the death, injury , loss 
or damage results from the negligence of the Released Persons, or any of them. Without limiting 
the generality of the foregoing, the Released Persons will not be liable for any injury or damage to 
Persons or property resulting from fire, explosion, falling plaster, steam, gas, electricity, water, 
rain, flood, snow or leaks from any part of the Leased Premises or from.the pipes, appliances, 
plumbing works, roof, subsurface of any floor or ceiling or from the street or any other place, or 
from any dampness or by any other cause whatsoever. None of the Released Persons shall be 
liable for any damage caused by occupants of adjacent property, or the public, or caused by 
construction or by any private, public or quasi public work. All of the property of the Tenant kept 
or stored on the Leased Premises shall be kept or stored at the risk of the Tenant only, and the 
Tenant will indemnify the Released Persons and save them harmless from any claims arising out 
of any damages to that property including, but not limited to, any subrogation claims by the 
Tenant's insurers.

11.08 Indemnification of the Landlord

Despite anything to the contrary contained in this Lease, the Tenant will indemnify the Released 
Persons and save them harmless from and against any and all Claims (including loss of Rent 
payable by the Tenant under this Lease), in connection with loss of life, personal injury, damage to 
property or any other loss or injury whatsoever arising from or out of this Lease, or any occurrence 
in, upon or at the Leased Premises, or the occupancy or use by the Tenant of the Leased Premises, 
or any part thereof, or occasioned wholly or in part by any act or omission of the Tenant or by 
anyone permitted to be on the Leased Premises by the Tenant. If a Released Person, without fault 
on its part, is made a party to any litigation commenced by or against the Tenant, then the Tenant 
will protect, indemnify and hold the Released Person harmless and will pay all costs, expenses and 
reasonable legal fees (on a substantial indemnity basis) incurred or paid by the Released Person in 
connection with that litigation. The Tenant will also pay all costs, expenses and legal fees (on a 
substantial indemnity basis) that may be incurred or paid by the Landlord in enforcing the terms, 
covenants and conditions in this Lease, unless a court decides otherwise. This indemnity will 
survive the Termination Date.

ARTICLE XII
MAINTENANCE, REPAIRS AND ALTERATIONS

12.01 Maintenance and Repairs and Replacement by the Tenant

The Tenant shall, throughout the Term and any extension or renewal thereof, at its sole cost, keep 
the Leased Premises in a first class condition, as required by the Landlord. The Tenant shall, at its 
sole cost and expense, maintain, repair and replace, as required, the following:

(a) the whole of the Leased Premises including, but not limited to, entrances, and all 
glass, windows and doors, including their frames and mouldings;

(b) all signs (both interior and exterior), partitions, trade fixtures and Alterations 
located in or upon the Leased Premises;

(c) the exterior areas of and facilities on the lands included in the Leased Premises 
which include, without limitation, the parking areas, driveways, sidewalks, loading

EDC_LAW\ 1389402\42j4

168



486

areas, concrete aprons, curbs, gutters, access points, control gates, security barriers 
or fences, landscaped areas;

(d) the structural components of the Building including, without limitation, the roof 
(including the roof deck and roof membrane), foundations, interior walls, interior 
concrete slab floors and exterior walls; and

(e) all Building Systems.

If any of the foregoing repairs or replacements (excluding repairs or replacement of the 
HVAC System) are of a capital nature that are required as a result of the useful life of a 
capital asset coming to an end and are capable of being amortized by the Landlord 
according to generally accepted accounting principles, the Tenant may request that same 
be paid for by the Landlord and charged back to Tenant as Additional Rent with the costs 
of such items to be amortized over such period as determined by Landlord, provided that 
such determination is made in accordance with generally accepted accounting principles, 
on a straight line basis to zero and interest to be calculated and paid annually during the 
Term on the unamortized cost of such items in respect of which amortization is included at 
4% per annum in excess of the Prime Rate. For greater certainty, capital repairs do not 
include (i) repairs necessary to keep an asset in as good working condition as such asset 
was as of the Commencement Date (reasonable wear and tear excepted); (ii) any wear on 
or elimination of parking lot lines, black topping or asphalt sealing, or tarring or asphalting 
of cracks or holes or asphalting of less than the entire of the driveway or parking lot; or (iii) 
any replacement of glass in the windows.

The Landlord shall cooperate with the Tenant so that in the performance of the Tenant's 
covenants in this Section 12.01 and the Tenant will have the benefit of any warranties held 
by the Landlord in respect of the Building.

12.02 Landlord’s Approval of Alterations

(a) Except as provided in Section 12.02(b), the Tenant will not make any repairs, 
alterations, replacements, Leasehold Improvements or improvements (collectively 
the “Alterations”) to the Leased Premises without first obtaining the Landlord's 
prior written approval. Prior to commencing any Alterations, the Tenant will 
submit to the Landlord: (i) details of the proposed Alterations including drawings 
and specifications; (ii) any indemnification or security against liens, costs, damages 
and expenses the Landlord requires; and (iii) evidence that the Tenant has obtained 
the necessary consents, permits, licences and inspections from all governmental 
authorities having jurisdiction.

(b) The Tenant shall not be required to obtain the Landlord's prior written approval for 
any minor decorations to the interior of the Building.

(c) Alterations shall be performed at the Tenant’s sole cost in a good and workmanlike 
manner by competent workmen, in accordance with the drawings and 
specifications approved by the Landlord and subject to the reasonable restrictions 
imposed by the Landlord, all in accordance with the Tenant Construction Criteria.
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(d) Despite anything to the contrary contained in this Section, the Landlord may, at its 
option, complete the Alterations. Upon completion of the Alterations, the Tenant 
will pay to the Landlord, upon demand, as Additional Rent, the cost of the 
Alterations as well as any fees related thereto as may be set out from time to time in 
the Tenant Construction Criteria, together with an administration fee equal to 
fifteen percent (15%) of such costs,

12.03 Landlord's Inspection

The Tenant permits the Landlord and its agents, upon reasonable prior notice to the Tenant and 
during normal business hours (except in emergency) of the Tenant without interference to the 
operations of the Tenant, to enter the Leased Premises to examine the condition, management and 
operation thereof. In addition to the Tenant's obligations under Section 12.01, the Tenant shall 
effect the maintenance and carry out any work referred to in that Section in accordance with notice 
from the Landlord following its inspection. The failure to give the notice does not relieve the 
Tenant from its obligations under Section 12,01.

12.04 Surrender of the Leased Premises

On the Termination Date or earlier termination of the Term, the Tenant shall peaceably surrender 
up the Leased Premises to the Landlord in first class condition, will deliver all of the keys for the 
Leased Premises to the Landlord and will inform the Landlord of all combinations of locks, safes 
and vaults, if any, in the Leased Premises. The Tenant shall also remove its trade fixtures and the 
Leasehold Improvements in accordance with the provisions of Section 12.07 at the Termination 
Date or earlier termination of the Term.

12.05 Repair where Tenant at Fault

Despite anything to the contrary contained in this Lease, if the Leased Premises or any part thereof, 
requires repair or replacement because of the act of the Tenant, the cost of such repair or 
replacement, together with an administration fee equal to fifteen percent (15%) of such cost, shall 
be paid by the Tenant to the Landlord as Additional Rent on demand.

12.06 Tenant Not to Overload Floors

The Tenant will not bring upon the Leased Premises, or any part thereof, any machinery, 
equipment, article or thing that by reason of its weight, size or use might in the opinion of the 
Landlord damage the Leased Premises and shall not at any time overload the floors of the 
Building.

12.07 Removal and Restoration by the Tenant

(a) Any Leasehold Improvements made by the Tenant, or made by the Landlord on the 
Tenant's behalf, immediately shall become the property of the Landlord and will 
not be removed from the Leased Premises except that: (i) the Tenant may, during 
the Term, in the usual course of its business, and with the prior written consent of 
the Landlord, remove the trade fixtures which it has installed, but only if they have 
become excess for the Tenant's purposes or if the Tenant is substituting new and 
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similar trade fixtures, and the Tenant is not in default under this Lease; (ii) the 
Tenant will, at the expiration of the Term, at its cost, remove all of its trade fixtures 
installed in the Leased Premises and those Leasehold Improvements which the 
Landlord requires to be removed; and all Contaminants required pursuant to 
ARTICLE X.

(b) The Tenant will repair any damage to the Leased Premises caused by the 
installation or removal of the items described in subsection (a) above. This 
obligation will survive the Termination Date or earlier termination of the Term.

(c) If the Tenant does not remove any of the items described in subsection (a) which it 
is required to remove, the Landlord may do so and the Tenant will pay the 
Landlord's removal, disposal, sale and storage charges. Any Leasehold 
Improvements or other items not removed shall, at the Landlord's option, become 
the property of the Landlord and may be removed from the Leased Premises and 
sold or disposed of by the Landlord in such manner as it deems advisable.

(d) The parties agree that the Tenant's trade fixtures do not include any of the 
following: (i) the HVAC System; (ii) floor coverings, ceilings, partitioning and 
draperies; (iii) light fixtures; (iv) washroom fixtures and hot water tank; (v) 
electrical service including any transformer; (vi) internal stairways; (vii) show 
windows and doors; and (viii) signs, all of which are Leasehold Improvements.

12.08 Tenant Capital Expenditures and Improvements

The Tenant shall, in compliance with the provisions contained in this Lease, complete the capital 
expenditures and Leasehold Improvements that are detailed in the Tenant’s Proposal, which is

12.09 Notice of Defects

The Tenant will notify the Landlord of any damage to, or deficiency or defect in, the Leased 
Premises, and any equipment, utility systems or installations located therein or thereon, 
immediately following the date the Tenant becomes aware of such damage, deficiency or defect, 
whether or not the Landlord has an obligation to repair the damage, or remedy the deficiency or 
defect.

12.10 Liens

The Tenant will promptly pay its contractors, material men, suppliers and workmen and will do 
everything necessary to ensure that no lien is registered against the Leased Premises or against the 
Landlord's interest in the Leased Premises, or against the Tenant's interest in the Leased Premises. 
If such a lien is made, filed or registered on title to the Leased Premises, the Tenant will discharge 
it, or cause it to be discharged, immediately, at the Tenant's expense. If the Tenant fails to 
discharge any such lien as required herein, the Landlord, in addition to its other remedies 
hereunder, at law or in equity may, but shall not be required to, discharge the lien by paying the 
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amount claimed into court, together with any security for costs, or by paying the amount claimed 
directly to the lien claimant and the amount so paid, together with all related costs and expenses, 
including solicitor's fees (on a substantial indemnity basis) and an administration fee equal to 
fifteen percent (15%) of such costs and expenses, all of which shall be payable by the Tenant on 
demand as Additional Rent.

12.11 Signs and Advertising

The Tenant shall not paint, affix or display any sign, picture, advertisement, notice, lettering or 
decoration on any part of the exterior of or in any part of the Building without, in each case, the 
prior written approval of the Landlord, such approval not to be unreasonably withheld. All signs 
erected by the Tenant shall comply with all Applicable Laws.

ARTICLE XIII
DAMAGE AND DESTRUCTION AND EXPROPRIATION

13.01 Damage or Destruction to the Leased Premises

Subject to the following, if the Building, or any portion thereof, are damaged or destroyed by fire 
or by other casualty, Rent shall abate in proportion to the area of that portion of the Building 
which, in the opinion of the Architect, is thereby rendered unfit for the purposes of the Tenant until 
the Building is repaired and rebuilt, and the Landlord shall repair and rebuild the Leased Premises. 
Notwithstanding the foregoing, if the Tenant has caused or contributed to the damage or 
destruction, it shall not be entitled to any abatement of Rent. Rent shall recommence to be payable 
one (1) day after the Landlord notifies the Tenant that the Tenant may reoccupy the Building for 
the purpose of undertaking its work.

13.02 Rights to Termination

Notwithstanding Section 13.01:

(a) if the Building or any portion thereof are damaged or destroyed by any cause 
whatsoever and cannot be rebuilt within one hundred and eighty (180) days of the 
damage or destruction, the Landlord may, instead of rebuilding the Building, 
terminate this Lease by giving to the Tenant notice of termination within thirty (30) 
days after the occurrence of such damage or destruction and thereupon Rent shall 
be apportioned and paid to the date of the occurrence of such damage or destruction 
and the Tenant shall immediately deliver up vacant possession of the Leased 
Premises to the Landlord; and

(b) if the Building shall, at any time, be wholly or partially damaged or destroyed to the 
extent that twenty-five percent (25%) or more of the Building has become unfit for 
use, the Landlord may elect, within thirty (30) days from the date of the occurrence 
of such damage or destruction, to terminate this Lease on thirty (30) days' notice to 
the Tenant, in which event Rent shall remain payable until the date of termination 
(unless it has abated under Section 13.01).
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13.03 Certificate Conclusive

Any decisions regarding the extent to which the Leased Premises have become unfit for use or the 
length of time required to complete any repair or reconstruction shall be made by the Architect 
whose decision shall be final and binding upon the parties.

13.04 Insurance Proceeds

Notwithstanding Sections 13.01 and 13.02, in the event of damage or destruction occurring by 
reason of any cause in respect of which proceeds of insurance are insufficient to pay for the costs 
of rebuilding the Building, or are not payable to or received by the Landlord, or in the event that 
any Mortgagee or other Person entitled thereto shall not consent to the payment to the Landlord of 
the proceeds of any insurance policy for such purpose, or in the event that the Landlord is not able 
to obtain all necessary approvals and permits from Governmental Authorities to enable it to 
rebuild the Building, the Landlord may elect, on written notice to the Tenant, within thirty (30) 
days following the occurrence of such damage or destruction, to terminate this Lease, and the 
Tenant shall immediately deliver up vacant possession of the Leased Premises to the Landlord in 
accordance with the Landlord’s notice.

13.05 Landlord's Rights of Rebuilding

In performing any reconstruction or repair, the Landlord may use drawings, designs, plans and 
specifications other than those used in the original construction of the Building and may alter or 
relocate the Building. The Landlord shall have no obligation to grant to the Tenant any allowances 
or inducements to which it may have been granted at the beginning of the Term, and shall not be 
required to repair any damage to Leasehold Improvements (which include the HVAC System), 
fixtures, chattels the Tenant's trade fixtures or any other property of the Tenant.

13.06 Negligence of the Tenant

Notwithstanding anything to the contrary contained in this Lease, if any damage or destruction by 
fire or other casualty to all or any part of the Leased Premises is due to the fault or the negligence 
of the Tenant, the Tenant shall be liable for all costs and damages incurred or suffered by the 
Landlord without prejudice to any other rights and remedies of the Landlord and without prejudice 
to the rights of subrogation of the Landlord's insurer.

13.07 Expropriation

If all or any part of the Leased Premises is taken or expropriated by any lawful expropriating 
authority, or purchased under threat of such taking, or if part of the Leased Premises is taken so 
that substantial alteration or reconstruction of the Building is necessary or desirable as a result 
thereof, this Lease shall automatically terminate on the date on which the expropriating authority 
takes possession. Upon any such taking or purchase, the Landlord shall be entitled to receive and 
retain the entire award or consideration for the affected lands and improvements, and the Tenant 
shall not have, and shall not advance, any claim against the Landlord for the value of the Tenant's 
property or its leasehold estate or the unexpired Term, or for costs of removal or relocation, or 
business interruption expense or any other damages arising out of such taking or purchase. 
Nothing herein shall give the Landlord any interest in or preclude the Tenant from seeking and 
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recovering on its own account from the expropriating authority any award or compensation 
attributable to the taking or purchase of the Tenant’s improvements, chattels or trade fixtures, or 
the removal, relocation or interruption of its business. If any such award made or compensation 
paid to either party specifically includes an award or amount for the other, the party first receiving 
the same shall promptly account therefor to the other.

ARTICLE XIV
ASSIGNMENT, SUBLETTING, PARTING WITH POSSESSION AND CORPORATE 

CONTROL

14.01 Transfers

The Tenant shall not assign this Lease in whole or in part, sublet all or any part of the Leased 
Premises or part with or share possession of all or any part of the Leased Premises to any Person, 
mortgage, charge or encumbrance of this Lease or the Leased Premises or any part of the Leased 
Premises or other arrangement under which either this Lease or the Leased Premises become 
security for any indebtedness or other obligation (in each case, a ‘‘Transfer" and any such 
assignee, sub-tenant, occupant or any other Person to whom a Transfer is to be made is a 
“Transferee”) without the Landlord’s prior written consent, which consent, subject to the 
Landlord’s termination right set out in Section 13.02, shall not be unreasonably withheld. At the 
time the Tenant requests the Landlord’s consent to a Transfer, the Tenant shall provide the 
Landlord with a true copy of the offer and any information the Landlord may require with regard to 
the reputation, financial standing and business of the proposed Transferee, together with payment 
of a non-refundable Landlord's administrative fee as determined from time to time by the 
Landlord (which fee is currently One Thousand, Two Hundred and Fifty Dollars ($1,250.00) plus 
applicable Sales Taxes). This restriction on Transfer also applies to any Transfer by operation of 
law.

14.02 Landlord’s Option to Terminate

Within thirty (30) days following the date the Tenant requests the Landlord to consent to a 
Transfer and provides all the information required by the Landlord in order to consider such 
request, the Landlord shall notify the Tenant in writing (i) whether or not it elects to terminate this 
Lease or such part of it as is the subject of the Transfer and (ii) the date of such termination of this 
lease, if applicable. If the Landlord elects to terminate this Lease or such part of it as is the subject 
of the Transfer, the Tenant shall, within fifteen (15) days after receipt of the Landlord’s notice of 
its election to terminate, notify the Landlord whether it shall: (i) refrain from the Transfer; or (ii) 
accept the termination of this Lease or such part of it as is the subject of the Transfer. If the Tenant 
fails to deliver its notice within the fifteen (15) day period, this Lease, or such part of it as is the 
subject of the Transfer, shall be terminated upon the date for termination provided for in the 
Landlord’s notice. If the Transfer relates only to part of the Leased Premises, and this Lease is 
terminated as to that part, then the Tenant shall be required, at its sole cost and expense and subject 
to the terms of Section 12.02, to demise the Leased Premises to permit such termination to occur. 
If the Tenant advises the Landlord that it intends to refrain from the Transfer, then the Landlord’s 
election to terminate this Lease, or such part of it as is the subject of the Transfer, will have no 
effect.
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14.03 Consent Required

(a) The Landlord shall not be considered to be unreasonably withholding its consent, 
and may, whether or not it would otherwise be considered unreasonable, refuse to 
give its consent, if its reason or reasons for doing so is or are based upon all or any 
of the following factors:

(i) any factor which a court of law would consider to be reasonable;

(ii) the Tenant is in default under this Lease, whether or not an Event of Default 
has occurred;

(iii) the proposed Transfer does or could result in violation or breach of any 
covenants or restrictions affecting the Lands;

(iv) the Transferee does not have a good credit rating, is not of substantial 
means, is not capable of financing its acquisition of the Tenant's business 
and this Lease on terms and conditions at least as favourable as those 
originally obtained by the Tenant or has a history of unsuccessful business 
operations in the business conducted on the Leased Premises;

(v) the Transferee previously has been bankrupt or insolvent or has defaulted 
under the terms of any lease for industrial, commercial or office premises 
whether leased from the Landlord or other parties; or

(vi) any Mortgagee, whose consent is required, refuses to consent to the 
Transfer for whatever reason.

(b) Upon any Transfer, the Landlord may collect Rent from the Transferee and apply 
the net amount collected to the Rent required to be paid under this Lease, but no 
acceptance by the Landlord of any payments by a Transferee shall be construed as a 
waiver of any right of the Landlord, or the acceptance of the Transferee as tenant or 
a release of the Tenant from the performance of its obligations under this Lease. 
Any document effecting the Transfer of this Lease and every document consenting 
to the Transfer shall be prepared by the Landlord or its solicitors and the legal costs 
and other expenses in connection with such documents shall be paid to the 
Landlord by the Tenant upon demand, as Additional Rent, in addition to the 
administration fee described in Section 14.01.

(c) Any Transfer shall be subject to the following conditions:

(i) the Transferee and the Tenant shall promptly execute an agreement 
agreeing with the Landlord whereby the Transferee shall be bound by all 
the Tenant's obligations under this Lease as if the Transferee had originally 
executed this Lease as tenant and the Tenant shall agree to remain jointly 
and severally liable with the Transferee on this Lease and any renewals or 
extensions thereof and will not be released from any obligations under this 
Lease as amended from time to time;
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(ii) if the Transferee agrees to pay the Tenant or any Person any amount in 
excess of the Rent payable under this Lease or provides any other benefit in 
each case in consideration for the Transfer, the Tenant shall pay such excess 
amount or an amount equal to such benefit to the Landlord at the same time 
as the Rent is due and payable hereunder; and

(iii) the Tenant shall pay for all of the Landlord's reasonable legal costs incurred 
to approve and complete all agreements necessitated by the Transfer.

14.04 No Advertising of the Leased Premises

The Tenant shall not advertise the whole or any part of the Leased Premises or this Lease for the 
purpose of a Transfer and will not permit any broker or other Person to do so on its behalf.

14.05 Corporate Ownership

(a) If the Tenant is a corporation, any transfer or issue by sale, assignment, bequest, 
inheritance, operation of law or other disposition, or by subscription from time to 
time of all or any part of the corporate shares of the Tenant, or of any holding body 
corporate or subsidiary body corporate of the Tenant, or any corporation which is 
an affiliated body corporate of or is associated with the Tenant (as those terms are 
defined in the Canada Business Corporations Act, as amended, which results in 
any change in the present effective voting control of the Tenant by the Person 
holding that voting control at the date of execution of this Lease (or at the date of a 
Transfer to a corporation) shall be considered to be a Transfer to which Section 
14.01 of this Lease apply. The Tenant shall make all corporate books and records 
of the Tenant available to the Landlord for inspection at all reasonable times.

(b) Section 14.05(a) does not apply to the Tenant as long as: (i) the Tenant is a public 
corporation whose shares are traded and listed on any recognized stock exchange in 
Canada or the United States; or (ii) the Tenant is a private corporation and is 
controlled by a public corporation described in item (i).

(c) The Tenant represents and warrants to and in favour of the Landlord that the current 
ownership and effective voting control of the Tenant is as shown in Schedule El 
attached hereto.

14.06 Assignment or Transfer by the Landlord

If the Landlord sells, leases or otherwise disposes of the Leased Premises, or if it assigns this Lease 
or any interest of the Landlord in it. then, to the extent that the purchaser, transferee or assignee 
assumes the obligation of the Landlord under this Lease, the Landlord shall, without further 
agreement, be released from all liability with respect to the Landlord's obligations under this 
Lease. In addition, upon the Landlord transferring any outstanding Letter of Credit to the 
purchaser, transferee or assignee, the Landlord shall be released from all liability to the Tenant in 
connection therewith.
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ARTICLE XV
ACCESS

15.01 Right to Show the Leased Premises

The Landlord and its agents have the right to enter the Leased Premises at all times to show them to 
prospective tenants.

15.02 Emergencies

If the Tenant is not personally present to permit an entry into the Leased Premises at any time when 
for any reason an entry is necessary or permitted, the Landlord or its agents may forcibly enter 
them without liability and without affecting this Lease.

15.03 Access Not Re-entry

Any entry by the Landlord on the Leased Premises in accordance with the provisions of this Lease 
shall not be considered a re-entry or a breach of covenant for quiet enjoyment.

15.04 RoofRights

(a) The Landlord may at any time, and from time to time, prior to or during the Term, 
grant a licence (a “Roof licence’') to third parties (individually a “Roof Licensee") 
for the purpose of installing, operating and maintaining equipment (“Roof-Top 
Equipment”) on the roof of the Building, it being understood and agreed that the 
Roof-Top Equipment does not include any part of the HVAC System. Without 
limiting the rights which the Landlord may grant to the Roof Licensee, the Roof 
Licensee shall:

(i) be entitled to have such access to the Leased Premises at times agreed upon 
by the Tenant, the Tenant hereby agreeing to act reasonably in dealing with 
a Roof Licensee’s request for such access, as it may require in order to 
install, operate, maintain and repair the Roof-Top Equipment. For greater 
certainty, the foregoing right shall apply to the Roof Licensee’s employees, 
servants, agents, contractors and those Persons for whom the Roof Licensee 
is responsible in law (collectively, the “Roof Licensee’s Employees”);

(ii) be entitled to:

(1) sell or otherwise deal with any good or service generated or 
provided by the Roof-Top Equipment in such manner as a Roof 
Licensee may determine; and

(2) install such equipment and wiring and cabling as may be required so 
that goods or services generated or provided by the Roof-Top 
Equipment can be distributed off-site of the Property; and
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(iii) be under no obligation to sell or otherwise make available to the Tenant any 
good or service generated or provided by the Roof-Top Equipment.

The Tenant shall not interfere with the exercise by the Roof Licensee of any rights 
granted to it by the Landlord.

(b) If the Landlord grants a Licence to a Roof Licensee, then upon the commencement 
of the installation of the Roof-Top Equipment on the roof of the Building:

(i) the Tenant will have no further maintenance, repair or replacement 
obligations with respect to any damage to the Leased Premises caused by 
the Roof Licensee or the Roof Licensee’s Employees; and

(ii) the Landlord shall thereafter be responsible, at its sole cost, for repairing all 
damage:

(1) caused to the roof (including, without limitation, the roof 
membrane) by the Roof-Top Equipment, including, without 
limitation, repairing all leaks in the roof caused by the Roof-Top 
Equipment: and

(2) to the Leased Premises caused by the Roof Licensee or the Roof 
Licensee’s Employees, the Landlord and its contractors being 
entitled to have such access to the Leased Premises as may be 
required in order to carry out repair of any such damage.

(c) except as set out in Section 15.04(b)(ii), the Landlord shall have no liability 
whatsoever for and the Tenant hereby releases the Landlord from all Claims arising 
out of damages, injuries (including, without limitation, bodily injuries) or losses 
(including without limitation, loss of life) caused or contributed to by the Roof-Top 
Equipment, the Roof Licensee or the Roof Licensee’s Employees; and

(d) if the Roof-Top Equipment is subsequently removed from the roof of the Bui lding, 
the Landlord will (at its sole cost) repair all damage to the roof of the Building 
caused by the installation and removal of the Roof-Top Equipment and thereafter 
the provisions of Section 15.04(b) shall cease to have effect.

15.05 Right to Install Solar Panels

The Landlord shall be entitled to have such access to the Leased Premises at times agreed upon by 
the Tenant, the Tenant hereby agreeing to act reasonably in dealing with the Landlord’s request for 
such access, as it may require in order to install, operate, maintain and repair solar panels on the 
roof of the Building. The Landlord will not disturb the operation of the Tenant’s business any 
more than is reasonably necessary in the circumstances while carrying on such work, but will not 
be liable for any damages, whether direct, indirect or consequential, to any Person or property in 
respect of any temporary interference with or denial of access during the performance of such 
work, or in any other way in respect of the performance of such work, or for failure to perform 
such work.
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ARTICLE XVI
STATUS STATEMENT, ATTORNMENT AND SUBORDINATION

16.01 Status Statement

Within ten (10) days after a written request by the Landlord, the Tenant shall deliver, in a form 
supplied by the Landlord, a status statement or certificate to any Mortgagee or purchaser of the 
Leased Premises, or to the Landlord, stating the following:

(a) that this Lease is unmodified and in full force and effect (or if there have been 
modifications, that this Lease is in full force and effect as modified and identifying 
the modification agreements) or if this Lease is not in full force and effect, the 
certificate shall so state;

(b) the Commencement Date;

(c) the date to which Rent has been paid under this Lease;

(d) whether or not there is any existing default by the Tenant in the payment of any
Rent or other monies due and owing under this Lease, and whether or not there is
any existing or alleged default by either party under this Lease with respect to
which a notice of default has been served and if there is any such default, specifying 
the nature and extent of it;

(e) whether there are any set-offs, defences or counter claims against enforcement of 
the obligations to be performed by the Tenant under this Lease; and

(f) with reasonable particularity, details respecting the Tenant's financial standing and 
corporate organization.

16.02 Subordination and Attornment

The Tenant's rights under this Lease are subordinate to any Mortgages registered on title to the 
Lands, or any part thereof, from time to time. Upon request, the Tenant shall subordinate this 
Lease and all of its rights under it, in the form the Landlord requires, to any such Mortgage, and if 
requested, the Tenant shall attorn to the Mortgagee. The Tenant shall, if possession is taken under, 
or any proceedings are brought for the foreclosure of, or the power of sale is exercised under any 
Mortgage granted by the Landlord or otherwise in existence against the Leased Premises, attorn to 
the Mortgagee, and recognize the Mortgagee, as the Landlord under this Lease,

16.03 Financial Information

(a) The Tenant shall, upon request, provide the Landlord with such information as to 
the financial standing and corporate organization of the Tenant-and-d-KvIfidenw+fiei1 
as the Landlord or the Mortgagee requires. Failure of the Tenant to comply with 
the Landlord’s request shall be a default under this Lease.
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(b) Without limiting the generality of the foregoing, the Tenant~&nd-the-4fldemn4fier- 
shall provide the Landlord with their-r-espeet+vete most recent audited annual 
financial statements immediately upon request and in any event within one hundred 
and twenty (120) days of the end of each fiscal year of the Tenant and the 
Indemnifier.

(c) The Tenant agrees to provide to the Landlord prompt notice of any impending 
financial difficulties-eUit-ei^-theTndemR+ftef that could lead to a secured creditor 
exercising, or providing notice of an intention to exercise, its remedies, including a 
notice under Section 244 of the Bankruptcy and Insolvency Act (Canada).

ARTICLE XVII
DEFAULT

17.01 Event of Default

An “Event of Default” shall be considered to have occurred when any one or more of the 
following happens:

(a) the Tenant fails to pay any Rent when it is due and such failure continues for five 
(5) days after notice from the Landlord to the Tenant of such failure;

(b) the Tenant fails to observe or perform any other of the terms, covenants, conditions 
or agreements contained in this Lease and such failure continues for ten (10) days 
after notice from the Landlord to the Tenant specifying the failure (except as set out 
in paragraphs (c)-(n), both inclusive, below where the Landlord shall have no 
obl igation to provide such notice to the Tenant);

(c) the Term or any of the goods, chattels or fixtures of the Tenant on the Leased 
Premises are seized or taken in execution or attached by any creditor;

(d) a writ of execution or sequestration is issued against the goods, chattels or fixtures 
of the Tenant;

(e) the Tenant makes a sale in bulk of all or a substantial portion of its assets other than 
in a Transfer approved by the Landlord;

(f) the Tenant sells or disposes of the goods, chattels or fixtures or removes them or 
any of them from the Leased Premises without complying with Section 12.07;

(g) the Tenant abandons or attempts to abandon the Leased Premises or the Leased 
Premises remain vacant for ten (10) consecutive days or more without the prior 
written consent of the Landlord;

(h) the Leased Premises are used by any Person other than those Persons entitled to use 
them under this Lease;
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(i) the Tenant makes an assignment for the benefit of creditors or commits any act of 
bankruptcy as defined in the Bankruptcy and Insolvency Act (Canada) or any 
successor of it, or becomes bankrupt or insolvent or takes the benefit of any 
legislation now or hereafter in force for bankrupt or insolvent debtors;

(j) an order is made for the winding up or liquidation of the Tenant, or the Tenant 
voluntarily commences winding-up procedures for liquidation;

(k) an order or appointment is made for a receiver or a receiver and manager of all of 
the assets or undertaking of the Tenant;

(l) any insurance policy covering any part of the Leased Premises is, or is threatened to 
be, cancelled or adversely changed or the premium cost is, or may be, significantly 
increased as a result of any act or omission by the Tenant or any person for whom 
the Tenant is responsible in law;

(m) the Tenant’s Licence is revoked, suspended or terminated; or

(n) any default or event of default occurs under any lease or agreement to lease relating 
to other properties owned by the Landlord, leased to or occupied by the Tenant or 
any Person related to the Tenant.

17.02 Rights of the Landlord

Upon the occurrence of any Event of Default the following provisions apply:

(a) The Landlord may terminate this Lease by notice to the Tenant, or re-enter the 
Leased Premises and repossess them and, in either case, enjoy them as of its former 
estate and the Landlord may remove all Persons and property from the Leased 
Premises and the property may be sold or disposed of by the Landlord as it 
considers advisable or may be stored in a public warehouse or elsewhere at the cost 
and for the account of the Tenant, all without service of notice or resort to legal 
process and without the Landlord being guilty of trespass or being liable for any 
loss or damage which may be occasioned thereby.

(b) If the Landlord elects to re-enter the Leased Premises as provided in this Section, or 
if it takes possession pursuant to legal proceedings or pursuant to any notice 
provided for by law, it may either terminate this Lease or it may from time to time, 
without terminating this Lease, make those alterations and repairs which are 
necessary in order to re-let the Leased Premises or any part of them for a term 
(which may be for a term extending beyond the Term) and at a rent and upon those 
other terms, covenants and conditions which the Landlord, in its discretion, 
considers advisable. Upon each reletting, the rent received by the Landlord from 
the reletting shall be applied first to the payment of any indebtedness other than 
Rent due under this Lease from the Tenant to the Landlord; second to the payment 
of any costs and expenses of the reletting including brokerage fees and solicitors' 
fees and the costs of the alterations and repairs; third to the payment of Rent due 
and unpaid under this Lease; and the residue, if any, shall be held by the Landlord
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and applied towards payment of future Rent as it becomes due under this Lease, [f 
the rent received from the reletting during any month is less than the Rent to be paid 
during that month by the Tenant under this Lease, the Tenant will pay the 
deficiency, which shall be calculated and paid monthly in advance on or before the 
first day of each month. No re-entry or taking possession of the Leased Premises 
by the Landlord shall be construed as an election on its part to terminate this Lease 
unless a written notice of that intention is given to the Tenant. Despite any reletting 
without termination, the Landlord may at any time afterwards elect to terminate this 
Lease for the previous breach. If the Landlord at any time terminates this Lease for 
any breach, in addition to any other remedies it may have, it may recover from the 
Tenant all damages it incurs by reason of the breach including, without limitation, 
the costs of recovering the Leased Premises, solicitors' fees (on a substantial 
indemnity basis) and the worth, at the time of the termination, of the excess, if any, 
of the amount of Rent and charges equivalent to Rent required to be paid under this 
Lease for the remainder of the Term over the then reasonable rental value of the 
Leased Premises for the remainder of the Term.

(c) The Landlord may remedy, or attempt to remedy, the default of the Tenant and in 
so doing may make any payments due or alleged to be due by the Tenant to third 
parties and may enter upon the Leased Premises to do any work or other things 
therein or thereon, in which case all the Landlord’s costs and expenses, together 
with an administration fee of fifteen percent (15%) of such costs and expenses, 
shall be payable on demand by the Tenant as Additional Rent. The Landlord will 
not be liable for any loss or damage resulting from any action or entry by the 
Landlord under this Subsection 17.02(c) and will not be considered to have 
breached any covenant for quiet enjoyment.

(d) The Landlord may recover from the Tenant the full amount of the current month's 
instalment of Rent together with the next three (3) months' instalments of Rent, all 
of which shall be deemed to be accruing on a day-to-day basis, and shall 
immediately become due and payable as accelerated Rent, and the Landlord may 
immediately distrain for such accelerated Rent together with any other Rent 
arrears.

17.03 Expenses

If legal action is brought for recovery of possession of the Leased Premises, for the recovery of 
Rent or any other amount due under this Lease, or because of the breach of any other terms, 
covenants or conditions contained in this Lease on the part of the Tenant to be kept or performed, 
and a breach is established, the Tenant shall pay to the Landlord all the expenses incurred in 
connection with it. including solicitor's fees (on a substantial indemnity basis), unless a court 
otherwise awards.

17.04 Waiver of Exemption from Distress

Despite anything to the contrary contained in this Lease or the provisions of applicable legislation, 
none of the goods and chattels of the Tenant on the Leased Premises at any time and from time to 
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time during the Term, or any extension or renewal thereof, shall be exempt from levy by distress 
for Rent in arrears and the Tenant hereby waives any rights it has or might otherwise have under 
any such applicable legislation in that regard. If any claim is made for such an exemption by the 
Tenant, or if distress is made by the Landlord, this Section may be pleaded as an estoppel against 
the Tenant in any action brought to test the right of the levying upon any of those goods which are 
named as exempted in any sections of any applicable legislation.

17.05 Remedies Generally

The exercise by the Landlord of any particular remedy does not preclude the Landlord from 
exercising any other remedy in respect of the occurrence of an Event of Default. No remedy shall 
be exclusive or dependant upon any other remedy, and the Landlord may from time to time 
exercise one or more of its remedies generally or in combination, those remedies being cumulative 
and not alternative.

ARTICLE XVIII
MISCELLANEOUS

18.01 Rules and Regulations

The Rules and Regulations set out in Schedule “C” attached hereto form part of this Lease and the 
Tenant shall comply with and observe such Rules and Regulations throughout the Term. The 
Tenant's failure to comply with and observe the Rules and Regulations shall be a default under this 
Lease in the same manner as if the Rules and Regulations were set out as covenants in this Lease. 
The Landlord may from time to time establish new Rules and Regulations or amend, supplement 
or terminate the existing Rules and Regulations. Notice of the Rules and Regulations and any 
amendments, supplements or termination thereof, shall be given to the Tenant and the Tenant shall 
comply with and observe same from the date upon which it is so notified. The Rules and 
Regulations shall not conflict with or contradict the other provisions of this Lease.

18.02 Overholding

If the Tenant remains in possession of the Leased Premises after the end of the Term, or any 
renewal or extension thereof, without having executed and delivered a new lease, it shall be 
considered to be occupying the Leased Premises as a tenant from month-to-month on the same 
terms and conditions as are set out in this Lease, except that it shall be liable for payment of Rent at 
the rate equal to 150% of the Base Rent and Percentage Rate which it was responsible for paying 
during the last month of the Term, or any renewal or extension thereof, together with Additional 
Rent as set out in this Lease. In addition, the Landlord may exercise all of its rights and remedies 
under this Lease and at law to remove the Tenant from the Leased Premises.

18.03 Notices

Any notice, demand, request, consent or other instrument which may be or is required to be given 
under this Lease shall be delivered in person or sent by registered mail postage prepaid and shall be 
addressed: (a) if to the Landlord at the address set out in Section 1.01(a) or to such other Person or 
at such other address as the Landlord designates by written notice; (b) if to the Tenant, at the 
address set out in Section 1.01 (b)or at such other address as the Tenant designates by written 
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notice. If there is more than one Tenant, any notice under this Lease may be given by or to any one 
of them and will have the same effect as if given by or to all of them. Any notice, demand, request, 
consent or other instrument shall be conclusively deemed to have been given or made on the day 
upon which the notice, demand, request, consent or other instrument is delivered, or, if mailed, 
then seventy-two (72) hours following the date of mailing and the time period referred to in the 
notice begins to run from the time of delivery or seventy-two (72) hours following the date of 
mailing. Either party may at any time give notice in writing to the other of any change of address 
of the party giving the notice and upon the giving of that notice, the address specified in it shall be 
considered to be the address of the party for the giving of notices under this Lease. If the postal 
service is interrupted or is substantially delayed, or is.threatened to be interrupted, any notice, 
demand, request, consent or other instrument will only be delivered in person.

18.04 Registration

The Tenant will not register this Lease or any notice thereof on title to the Lands without the prior 
written consent of the Landlord and the Landlord’s approval of the form and content of such 
registration.

18,05 Quiet Enjoyment

Provided the Tenant pays the Rent and other sums provided for under this Lease, and observes and 
performs all of the terms, covenants, and conditions on its part to be observed and performed, the 
Tenant will peaceably and quietly hold and enjoy the Leased Premises for the Term without 
hindrance or interruption by the Landlord or any other Person lawfully claiming by, through or 
under the Landlord subject, however, to the terms, covenants and conditions of this Lease.

18.06 Landlord’s Co-Operation and Access

The Landlord will make commercially reasonable efforts to assist the Tenant with any reasonable 
request for co-operation in increasing the revenue to be generated from the Leased Premises, 
provided that such requests do not result in any interference with the Landlord’s operations. The 
Landlord shall co-operate in order to allow vehicular traffic including cars, trucks and motor 
coaches, free and open access to the duty free shop operated at the Leased Premises.

18.07 Regulatory Changes

In the event an unanticipated introduction of or a change in any Applicable Laws causes a material 
ad,yersÆ_ effect^on ..the business .operatiQ.nsj)T„tbe Jenapt.,aL.the,.L.eased..Premises,_tlie„LandJojil 
agrees to consult with theJLen^tAO-jjkeussAlieJmpaci of such introduction cT_QL_cbangeJri 
Applicable Laws to the Lease,

18.08 LOT-Unavoidable Delay

Notwithstanding anything to the contrary contained in this Lease, if any party hereto is bona fide 
delayed or hindered in or prevented from performance of any term, covenant or act required 
hereunder by reason of Unavoidable Delay, then performance of such term, covenant or act is 
excused for the period of the delay and the party so delayed, hindered or prevented shall be entitled 
to perform such term, covenant or act within an appropriate time period after the expiration of the
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period of such delay. However, the provisions of this Section 18.06 do not operate to excuse the 
Tenant from the prompt payment of Rent and any other payments required by this Lease.

[END OF PAGE]
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IN WITNESS WHEREOF, the parties have executed this Lease as of the date first above written.

BUFFALO AND FORT ERIE PUBLIC 
BRIDGE AUTHORITY

Per __

Name:

Title:

Per 

Name:

Title:

I/We have authority to bind the Compact

PEACE BRIDGE DUTY FREE INC.

Per 

Name:

. Title:

I have the authority to bind the Corporation
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SCHEDULE“A”
LEGAL DESCRIPTION OF THE LANDS

PT LT 229-233 PL 519, PT LT 166-180 PL 519, PT DOUGLAS ST PL 505. PT LANE PL 519 
ABUTTING LT 229-233, PT MAIN ST PL 519 CLOSED BY R0691414, R0458946. BB98631 & 
R0114588, PT LT 221-223 PL 519, LT 224, 225, 226 PT LT 227 PL 519, PT FOURTH ST PL 
519, PT WADSWORTH ST PL 505 CLOSED BY R0691414, LT 81-91 PL 519, LANE PL 519 
ABUTTING LT 81 TO 88 & LT 88 TO 91 CLOSED BY BB57684, LT 116-126 PL 519, LANE 
PL519 ABUTTING LT119TO 126& 116TO 119CLOSEDBY BB30073 &R0143454 LT 181- 
195 PL 519, LANE PL 519 ABUTTING LT 181-195 CLOSED BY R0691414. LT 55-85 PL 524. 
PT PRICELAND RD PL 524 CLOSED BY R0221079. LT 1-4 PL 505 E/S DOUGLAS ST, LT 5 
PL 505 N/S GARRISON RD, PT LT 6 PL 505 N/S GARRISON RD, PT LT 7 PL 505 W/S 
WADSWORTH ST, LT 8-10 PL 505 W/S WADSWORTH ST, LT 1-4 PL 505 E/S 
WADSWORTH ST, PT LT 5-8 PL 505 W/S NORTH ST, PT QUEENSBURY RD PL 524 
CLOSED BY R0691414 PT 1,2, 5, 6, 7, 8, 9, 10, 11,12 59R10134, PT 1, 2, 3, 12 59R8848, PT 1 
59R9201, AS IN R0655269, R0660595, R0658993 EXCEPT PT 1 59R11984, S/T BB29712, S/T 
RO485157, S/T R0486298, S/T R0486299, S/T R0688285, S/T R0688286, S/T R0688288, T/W 
R0655269; FORT ERIE E.

Being all of PIN 64220-0290 (LT)
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SCHEDULE“B”
LEASED PREMISES PLAN
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SCHEDULE“C”
RULES AND REGULATIONS

1. The Tenant shall not place or cause to be placed any additional locks upon any doors of the 
Building without the approval of the Landlord and subject to any conditions imposed by 
the Landlord.

2. The washrooms and other water apparatus shall not be used for any purpose other than 
those for which they were constructed, and no sweepings, rubbish, rags, ashes or other 
substances shall be thrown therein. Any damage resulting from misuse shall be borne by 
the Tenant by whom or whose agents, servants, or employees cause the damage. The 
Tenant shall not let the water run unless it is in actual use, and shall not deface or mark any 
part of the Building.

3. No one shall use the Building for sleeping apartments or residential purposes, or for the 
storage of personal effects or articles not required for business purposes.
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-2 -

SCHEDULE“D”

TENANT’S PROPOSAL
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-3 -

SCHEDULE“E”

TENANT OWNERSHIP

Note to draft: Need ownership chart of the Tenant showing ownership through various holding 
corporations or entities leading to the individual persons who legally or beneficially own the 
Tenant so we can determine the present effective voting control of the Tenant.
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Karen Costa - May 30, 2023
36

be any place where you could look for the notes

of a specific discussion ...

A.    I could look through ...

MR. STANEK:    ... you had with Ron Rienas on

5 July 18 or July 19, 2016?

A.    I could look.

MR. STANEK:    Okay, we’ll look. ^

MR. JONES:    Thank you.

MR. JONES:    

10 131. Q.    Okay, now if I could ask you --. 

Actually, before we flip forward, can you read what

that top note is?

A.    On -- where are we?

132. Q.    On the four four six (446) page.

15 A.    Top note --.

133. Q.    Just the handwriting near the top, I can’t

read it.

A.    It says, “Cost associate with issues

arising from the leased premises.”

20 134. Q.    Okay, thank you.  Now, if I could ask you

to turn to four four eight (448).  Now, this is also

notes from the same meeting, is it? 

A.    I will assume that they are. 

135. Q.    Now, the second last paragraph there’s the

25 word “Complete” is written into various places.
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Karen Costa - May 30, 2023
42

understand what you’re asking me.

159. Q.    Okay, maybe I can help clarify.  So what

I’m -- what I’m indicating to you is, first there’s

the list of -- the list of events that Mr. Pearce,

5 correct me if I’m wrong, these are the events he said

were catastrophic that would require consideration.

A.    These were the lists of events that he

wanted consideration and to have the lease include

words that say, “Rent abatement” connected to them.

10 160. Q.    Correct.  And then he goes on to say, “If

any of these events happen, that materially affect

the Duty Free sales, then the landlord and tenant,

both acting reasonably and in good faith, agree to

amend the lease including but not limited to the rent

15 terms -- term, et cetera.”  So what I’m saying is, he

said if these things happen then this will happen,

right?  That’s essentially what’s in his email -- or

sorry, in the handout here.

A.    I mean, his paragraph just says what the

20 paragraph says.

161. Q.    Yes.  And so your email addresses the list

of events.

A.    It appears to.

162. Q.    And your email doesn’t say anything about

25 the consequences for one of those events occurring as

Penfound’s Inc., 401-55 King Street, P.O. Box 1388, St. Catharines, ON L2R 7J8
All Copyrights Reserved
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This is Exhibit “C” referred to in the Supplemental Affidavit of Jim 

Pearce sworn remotely this 13th day of February 2023. 

Commissioner for Taking Affidavits (or as may be) 

Brendan Jones 
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THIS IS EXHIBIT “X” TO  
THE AFFIDAVIT OF JIM PEARCE 

SWORN REMOTELY by Jim Pearce being located in the 
Town of Fort Erie, in the Province of Ontario, before me 

at the City of Toronto, in the Province of Ontario, on 
November 13, 2022, in accordance with O.Reg 431/20, 

administering Oath or Declaration Remotely 

Commissioner, etc. 
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April 1, 2022 

 

The Honourable Chrystia Freeland, P.C., M.P. 
Minister of Finance and Deputy Prime Minister  
Department of Finance Canada  
90 Elgin Street  
Ottawa, ON   K1A 0G5 
Emailed to:    chrystia.freeland@fin.gc.ca 

 

Dear Minister Freeland, 

 

I recently met with the Executive Director of the Frontier Duty Free Association, along with 

representatives of locally owned duty-free stores located in my riding of Niagara Falls. There are 

33 land border duty free stores located in Canada, including three in my riding, alone.  

 

As you may know, land border duty free stores are small family-run businesses that are export 

only and can only serve customers who cross the Canadian land border into the United States. 

They exist to keep money in Canada, that would otherwise flow over the border and be spent in 

the U.S. 

 

During this meeting, it was reiterated to me that these Canadian land border duty free stores have 

been amongst the hardest hit sectors of our economy, as a result of COVID-19. 

 

Since federal pandemic border restrictions and rules were implemented in March 2020, land 

border duty free stores have either been fully or partially closed. Their business model was 

instantly broken when the borders closed, and consequently, their finances have suffered 

tremendously, and thousands of workers have been laid off. 

 

It is important to note, that unlike like other retailers, land border duty free stores could not pivot 

to try and sustain their operations. They are licensed by the Canadian Border Services Agency 

(CBSA), are highly regulated, and have no alternative business model to switch to, even 

temporarily. Therefore, they could not sell products online, they could not do curbside pick-up, 
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and they could not make any domestic sales whatsoever in the past two years. This has resulted 

in stores having to destroy a significant amount of inventory, after this inventory reached its 

“best before” date. 
 

After two long years and complex border policies being implemented at various times, some land 

border duty free stores are now on the verge of closing permanently.  

 

Federal pandemic policies have had a catastrophic impact on these small Canadian businesses. 

And if that wasn’t enough, a number of these stores were then impacted by the protests and 

blockades at multiple land border crossings, including Windsor, Emerson, Coutts, Surrey, and 

Sarnia. 

 

During my meeting with duty free representatives, they brought to my attention that they are 

asking the federal government for a $20 million financial support program to save their 

businesses. They noted that their request of federal funds is equal to the amount of federal 

funding given to downtown Ottawa businesses who had to close for three weeks during the same 

protests that affected land border crossings and land border duty free stores.  

 

Land border duty free stores have done their part to keep Canadians safe, and after two long 

years of losses suffered through federal pandemic policies and protest blockades, they are asking 

for financial assistance from the federal government to help them survive and allow them to 

continue to operate into the future. 

 

Land border duty free stores have been uniquely and disproportionately impacted by the 

pandemic and protests, while doing more than their part in sacrificing to help keep Canadians 

safe from COVID-19. It would be greatly appreciated if you could consider their request above.  

 

Thank you for taking the time to consider the views expressed by those dedicated small business 

operators in the Canadian duty free industry. 

 

Sincerely, 

 

 
Tony Baldinelli, M.P. 

Niagara Falls Riding 

 

Cc.  Randy Boissonnault, P.C., M.P., Minister of Tourism and Associate Minister of Finance 
 The Hon. Ed Fast, P.C., M.P., Shadow Minister for Finance 
 Dan Albas, M.P., Associate Shadow Minister for Finance and Housing Inflation  
 Tracy Gray, M.P., Shadow Minister for Small Business Recovery and Growth 
 Michelle Ferreri, M.P., Shadow Minister for Tourism 
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THIS IS EXHIBIT “F” TO  
THE AFFIDAVIT OF JIM PEARCE 

SWORN REMOTELY by Jim Pearce being located in the 
Town of Fort Erie, in the Province of Ontario, before me 

at the City of Toronto, in the Province of Ontario, on 
November 13, 2022, in accordance with O.Reg 431/20, 

administering Oath or Declaration Remotely 

Commissioner, etc. 
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HST remitted to PBA 

Nov23/20 HST Apr-Sep2020 260,000.00    

April 43,333.33       

May 43,333.33       

Jun 43,333.33       

Jul 43,333.33       

Aug 43,333.33       

Sep 43,333.33       

Feb 2/21 HST Oct-Dec 2020 130,000.00    

Oct 43,333.33       

Nov 43,333.33       

Dec 43,333.33       

May 6/21 HST Jan-Mar 2021 130,000.00    

Jan 43,333.33       

Feb 43,333.33       

Mar 43,333.33       

July 23/21 HST Apr-Jun 2021 130,000.00    

Apr 43,333.33       

May 43,333.33       

Jun 43,333.33       

Nov 15/21 HST Jul-Sep 2021 130,000.00    

Jul 43,333.33       

Aug 43,333.33       

Sep 43,333.33       

Feb 22/22 HST Oct-Dec 2021 90,462.67      

HST Oct Base 43,333.33       

HST Nov Base 43,333.33       

HST Dec Base 43,333.33       

HST Sep percentage paid previously (2,539.33)        

HST Oct percentage paid previously (8,008.00)        

HST Nov percentage paid previously (14,222.00)      

HST Dec percentage paid previously (14,768.00)      

Jul 22/22 PBA HST adj Jan-Jun 162,708.00    

HST Jan Base 43,333.33       

HST Jan percentage paid previously (6,916.00)        

HST Feb Base 43,333.33       

HST Feb percentage paid previously (8,242.00)        

HST Mar Base 43,333.33       

090208



HST Mar percentage paid previously (14,950.00)      

HST Apr Base 43,333.33       

HST Apr percentage paid previously (20,852.00)      

HST May Base 43,333.33       

HST May percentage paid previously (21,840.00)      

HST Jun Base 43,333.33       

HST Jun percentage paid previously (24,492.00)      
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sworn September 22, 2022, November 26, 2022 and March 1, 2023
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held on Wednesday, the 23rd day of August, 2023,
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A.    Mmhmm.  Right.

240. Q.    But that wasn’t part of the Board

direction either.

A.    Correct.

5 241. Q.    So that was on your own initiative?

A.    Correct.  Because we weren’t getting the

information.  You have to understand the

circumstances, what we’re dealing with at that time. 

We’re in the pandemic, it’s the end of the year,

10 we’re concerned about our year end.  We want to make

sure we have that service covered, ratios for our

bonding.  We’ve frozen wages, the Board has totally

redone its budget to reflect the fact that we are

facing financial strain.  What else were we dealing

15 with at the time?  We see that they have not

submitted CERS, all of these things.  So we’re being

slow-rolled at this point.  We have a year end coming

up, and we wanted to make sure that we were –- we put

ourselves in the best possible position.  So that’s

20 why I asked what I did, and I subsequently went to

the Board to formalize that.

242. Q.    Sorry, best possible position for what?

A.    For our financial statements.

243. Q.    Okay.  So ...

25 A.    Because we didn’t feel we should be
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A.    Mmhmm.

265. Q.    And that —- I’m putting to you that the

board knew that the Authority —- or the Peace Bridge

Duty Free store could not reasonably have paid that?

5 A.    Yeah, you have to understand there’s a

couple of reasons for saying that.  One was to get

the Duty Free to understand that -— that there has to

be some sharing of the pain with the -— with the

Peace Bridge in this thing.  The other thing was to

10 get their attention to actually respond to what we’re

looking for.  And that letter had the desired effect

because two weeks later we finally got the business

plan from —- from Peace Bridge Duty Free that we had

been -— that we had been seeking for some time so --.

15 266. Q.    But what you’re asking for here isn’t

sharing the pain, that’s paying everything?

A.    Well, yeah, because what have they done up

until this point?  Nothing.  Nothing.

267. Q.    So I’m putting it to you that the

20 Authority knew that it could not comply with this

demand? 

A.    We anticipated we would get a response

from them which we did. 

268. Q.    I’m putting it to you that the Authority

25 knew that the Peace Bridge Duty Free store could not

Penfound’s Inc., 401-55 King Street, P.O. Box 1388, St. Catharines, ON L2R 7J8
All Copyrights Reserved

212

abotejue
Highlight



Ron Rienas - August 23, 2023
102

those types of issues were in play at the end —- end

of December.  Now we had a wage freeze on our

employees, we totally recast the budget, we —- we

stopped capitol works project, we deferred

5 maintenance project, we did all of those things, part

of that was we need to get revenue from Peace Bridge

Duty Free because they could actually afford to pay

us something.  

320. Q.    Okay, so in terms of -— and this came up

10 earlier, in terms of the boarder restrictions as I

understand the United States lifted it’s final Covid-

19 vaccine requirement on May 11th, 2023 do you agree

with me on there?

A.    Correct.  

15 321. Q.    And we talked about when the US border

reopened, and I think that’s at paragraph thirty (30)

of your Affidavit, you say it reopened on November

8th, 2021? 

A.    Mmhmm. 

20 322. Q.    And so that’s the border that -— that’s

the border crossing that Peace Bridge Duty Free

serves? 

A.    Correct.

323. Q.    And you would —- would you agree with me

25 that this lease is premised on there being a free and
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MR. JONES:    Yup.  

MR. STANEK:    Where’s the fifth amendment? 

A.    I think we covered this already, didn’t

we?  

5 MR. STANEK:    We’ll cover things multiple

times.  

A.    So what’s your question? 

MR. JONES:    

347. Q.    I was just asking you to confirm that the

10 requirement was that if you pay —- the deferral be

paid back starting January 1st, 2021 over the period

of a year?

A.    Right. 

348. Q.    And that didn’t happen?

15 A.    Correct, similar to the Peace Bridge Duty

Free deferral agreement.

349. Q.    Right and the US store was allowed to

continue just paying the sixteen percent (16%) of

sales?

20 A.    Whatever the lease required as the

percentage said, the percentage is —- is variable. 

350. Q.    Well the lease required base rent as well.

A.    We talked about that. 

351. Q.    Okay, so you’re just saying whatever the

25 percentage rent, they were just required to pay their
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percentage rent 

A.    Which is variable.

352. Q.    And not just — okay, gotcha.  And so just

to confirm then, from July, 2020 onward until the new

5 agreement in December, 2022 they did not pay any base

rent? 

A.    Correct. 

353. Q.    And there was no demands for a lump sum

payment?

10 A.    Right. 

354. Q.    And so ...

A.    Because the discussions we had with them,

they indicated how they were -— we were going to

handle -— handle that, which was reflected in the -—

15 in the final amendment.  They were going to pay us

back the base -— base rent. 

355. Q.    And did the Authority send any default

notices like it did to the Peace bridge duty Free?

A.    No.

20 356. Q.    Did it threaten —- it didn’t threaten

enforcement? 

A.    No, because they were open.  

357. Q.    So even when Peace Bridge Duty Free opened

the Authority refused to accept percentage rent?

25 A.    We wanted to pay in accordance with the
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actual impact to the lease of the applicable -— of

the changes in the applicable laws?

A.    And like I said to you before, applicable

law refers to laws as it applies to the Duty Free

5 store, that’s what the context of eighteen oh seven

(18.07) was when we —- when it was included into the

—- into the lease.  And like I said before, whether

eighteen oh seven (18.07) is in the lease, whether

the -— whether it’s in the lease or not -— whether

10 it’s in the lease or not we did not engage with -—.

I’ll give the perfect example, we engaged in

discussion with Duty Free Americas, we don’t have an

eighteen oh seven (18.07) clause with —- with Duty

Free Americas, likewise here, regardless of eighteen

15 oh seven (18.07) we would have had discussions with

Peace Bridge Duty Free, that’s what a prudent

landlord and a tenant do.  

418. Q.    So as it stands, the only impact to the

lease as far as the Authority’s concerned resulting

20 from the changes in laws and regulations arising from

Covid-19 is that the base rent from April to June

2020 as deferred until July 1st, 2020, that’s the only

impact to the lease? 

A.    No we didn’t say that. 

25 419. Q.    Well what -— what other impact has there
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been, how has the lease been impacted? 

A.    Well as we’ve stated before and as was

included in our offer to Duty Free in October of

2021, we recognized that there’s an impact, we

5 offered a significant rent abatement, not only for

past rent but future rent moving forward, clearly

indicates that we recognize that there was an impact

as a result of —- of —- of covid.  In fact, when you

add it all up, when you add it all up the rent

10 deferral that we were offering in October of 2021

amounts to about two point something million dollars

($2,000.000.00), two point seven, two point eight

million dollars ($2,800,000.00).  The rent reduction

moving forward through ‘til ‘26 amounts to about six

15 million dollars ($6,000,000.00), so that’s a total of

eight million dollars ($8,000,000.00) in rent

abatement that we offered to Duty Free, that —- the

Duty Free store was closed for eighteen (18) months,

eight million dollars ($8,000,000.00) is two years

20 worth of rent that we’re -— we offered to Duty Free

to write off.  

420. Q.    And so the Peace Bridge Duty Free had a

different view of what the impact was to the lease?

MR. STANEK:    We don’t know what their idea is. 

25 A.    I don’t know. 
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meeting in July of 2016, weren’t you?

A.    Like I said, it’s seven years ago, I don’t

recall if I was in a meeting or not.

607. Q.    During those discussions do you recall

5 discussing Peace Bridge Duty Free’s concerns about

revenue declines that were caused by issues outside

of its control?

A.    Like I said, I don’t even recall the

meeting, so I don’t recall -- I don’t recall that.

10 608. Q.    You don’t recall having those discussion?

A.    No, I’m sure there were discussions, but I

can’t recall them. 

609. Q.    Okay.  So paragraph seven of your

Affidavit you’re saying that the signing the first

15 rent deferral agreement was in furtherance of the

Authority’s obligations in eighteen point oh seven

(18.07)?

A.    In part.  We had more discussions than

that.

20 610. Q.    So that was just the first part of its

compliance?

A.    Well, I ...

MR. STANEK:    There’s other parts that are set

out in paragraph seven.

25 MR. JONES:    
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the change in laws affects the business, right? 

A.    Yeah, and at the end of the day the board

has to approve any amendment to the lease.  The lease

is as it is until it gets amended, and there’s

5 nothing in eighteen oh seven (1807) that, in any way,

stipulates that there will be a rent abatement given

certain circumstances, that’s not what it says.

621. Q.    No, it’s more flexible than that? 

A.    The point is, we could’ve consulted

10 throughout and there could’ve -- we could’ve said

there’s not gonna be an rent abatement, nothing for

the past rent, nothing for the future, we would still

have complied with eighteen oh seven (1807).

622. Q.    That’s your position?  That’s your view?

15 A.    Because if we consulted and we come to the

conclusion that’s what it would’ve been.  We’ve

complied with article eighteen oh seven (1807).

623. Q.    So there’s no obligation to

reasonableness? 

20 A.    Depends again, depends on the

circumstances.  In this particular case we made it

very clear that we believe it is reasonable, given

the circumstances, to give a rent abatement.  But it

was not presupposed by eighteen oh seven (1807) that

25 we must give a rent abatement.
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41. As a result of the lower traffic and sales levels, PBDF reported net pre-tax losses 
totalling $10.2M over the three years from 2020 to 2022 (based on reported base 
rent of $4M per year). 

42. In summary, PBDF’s financial results were heavily impacted by the pandemic, 
and continue to be impacted (though to a lesser extent). 

The Authority – Pandemic Results 

43. In 2020 and 2021, the Authority reported a decrease in revenues, reporting 
US$24.5M in 2020 and US$26.3M in 2021 before rebounding to US$30M in 
2022. Operating income was US$7.1M in 2020 and US$5.9M in 2021; it rose to 
US$10.9M in 2022 (Schedule 8a).  

44. Thus, while the Authority has suffered a decline in income as a result of the 
pandemic, its revenues have continued to exceed its expenses each year. This 
is largely a function of the fact that its main source of income, tolls from 
commercial trucks, was relatively unimpacted by COVID-19 (as compared with 
passenger vehicle travel). 

45. The above amounts are net of bad debts that the Authority has written off in 
respect of the PBDF lease and the duty-free store on the US side of the border: 
reported bad debts are US$2.5M in 2020, US$3.19M in 2021 and $2.1M in 
2022.11 

46. We understand that the US duty-free store has remained open during the 
pandemic and has been paying a percentage of its actual sales as rent.12 

47. We note that other bridge authorities appear to have taken different approaches 
to the COVID-19 pandemic and their commercial tenants, decreasing lease rates 
by different levels. Thus, as set out at Schedule 9 to this report: 

a) The Niagara Falls Bridge Commission (which operates the Rainbow 
Bridge and the Queenston-Lewiston Bridge) reported a decline in 
rental income of 29% in fiscal 2020 and 18% in fiscal 2021. This 
decrease was sufficient to reduce annual net income from a pre-
pandemic level of $3M to $5M into a loss of $3M in fiscal 2020 and 
$7M in fiscal 2021. 

  

 
11 Authority 2021 annual report, p. 11 
12 Authority 2021 annual report, p. 13 
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Schedule 1a
Page 2 of 15Summary of Rent Scenarios - 2020 to 2022

Peace Bridge Duty Free Inc. (PBDF)
Analysis of Rents

Sch 2020 2021 2022 Total
1. Breakeven Analysis
Pre-tax income/(loss) (before base rent) 2A (805,401)$      (615,906)$      3,228,719$    1,807,412$    
Less: Base Rent to Pay 1,807,412      A

Pre-Tax Net Income/(Loss) -$               

Actual Base Rent Paid 4 3,428,640$    B

Unpaid Base Rent to Pay -$               MAX(A-B,0)

2. 20% of Revenue
Pre-tax income/(loss) (before base rent) 2A (805,401)$      (615,906)$      3,228,719$    1,807,412$    
Less: Base Rent to Pay - 20% of Revenue 2,928,039      A

Pre-Tax Net Income/(Loss) (1,120,627)$   

Actual Base Rent Paid 4 3,428,640$    B

Unpaid Base Rent to Pay -$               MAX(A-B,0)

3. Loss of 50% of Equity
Pre-tax income/(loss) (before base rent) 2A (805,401)$      (615,906)$      3,228,719$    1,807,412$    
Less: Base Rent to Pay to Result in Loss of 50% of Retained Earnings 4,560,289      A

Pre-Tax Net Income (2,752,877)     

Actual Base Rent Paid 4 3,428,640$    B

Additional Rent to Pay 1,131,649$    MAX(A-B,0)

NOTES
Based on 20% of total sales for 2020 to 2022, as follows:
Total sales (Sch 5) 14,640,197$  
Base rent at 20% 2,928,039$    

Based on half of book value of equity as of Dec 31/19, as follows:
Book value of equity - Dec 31/19 5,505,753$    
50% thereof 2,752,877$    

FYE December 31,

Subject to limitations presented in comments
which are an integral part of this report.  
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Schedule 4
Page 7 of 15Summary of Rent Paid by PBDF

Peace Bridge Duty Free Inc. (PBDF)
Analysis of Rents

Gov't
Description Amount Paid Rent CAM Subsidies

2020
Rent - Jan 2020 333,333$      333,333$          
CAM Jan2020 6,541            6,541             
Rent 2020 - Feb 333,333        333,333            
CAM Feb2020 8,167            8,167             
Rent 2020 - Mar 333,333        333,333            
CAM  Mar2020 8,167            8,167             
CAM April 2020 8,167            8,167             
CAM May 2020 8,167            8,167             
CAM June 2020 8,167            8,167             
CAM July 2020 8,167            8,167             
CAM Aug 2020 8,167            8,167             
CAM Sep 2020 8,167            8,167             
CAM Oct 2020 8,167            8,167             
CAM Nov 2020 8,167            8,167             
CAM Dec 2020 8,167            8,167             

CERS - Oct 24 43,442          43,442         

2021
CAM Jan 2021 8,167            8,167             
CAM Feb 2021 8,167            8,167             
CAM Feb 2021 883               883                
CERS-Period2-Nov 21 40,583          40,583         
CAM Mar 2021 9,050            9,050             
CERS-Lockdown 18,750          18,750         
CAM Apr 2021 9,050            9,050             
CERS-Period3-Dec20 58,053          58,053         
CAM May 2021 10,812          10,812           
CAM Jun 2021 10,812          10,812           
CAM July 2021 10,812          10,812           
CAM Aug 2021 10,812          10,812           
CAM Sep 2021 10,812          10,812           
CERS-Per11 Jan2021 59,333          59,333         
CERS-Per5/12 Feb 2021 58,450          58,450         
CERS-Per6/13 Mar 2021 39,700          39,700         
CERS Period 7/14 Apr 10/21 39,700          39,700         
CERS-Period 8/15 May 8/21 37,938          37,938         
CERS-Period 9/16 Jun 5/21 37,938          37,938         
CERS-Period 10/17 July 3/21 37,938          37,938         
CERS-Period 11/18 Jul 31/21 34,188          34,188         
CERS-Period 12/19 Aug 28/21 19,188          19,188         
CAM Oct 2021 10,812          10,812           
Rent - Sept 19,533          19,533              
CERS Period 13/20 Sep 25/21 19,188          19,188         
CAM Nov 2021 10,812          10,812           

Subject to limitations presented in comments
which are an integral part of this report.  

29223



 
 
 

TAB 16 
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SUPERIOR COURT OF JUSTICE
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15
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* * * * * * * *

25 EXAMINATION FOR DISCOVERY

of TIM CLUTTERBUCK, a non-party witness, herein, 
at the office of Penfound’s Inc.,

at St. Catharines, Ontario,
30 held on Tuesday, the 30th day of May, 2023,

at ten o’clock in the forenoon,
pursuant to an appointment.

35 * * * * * * * *

APPEARANCES:

40 Mr. Brendan Jones Counsel for the Respondent
(Blaney McMurtry LLP)

Mr. Christopher Stanek Counsel for the Buffalo and
(Gowling WLG) Fort Erie Public Bridge Authority
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95

238. Q.    Okay, and would you agree with me that,

you know, the extent of the adverse impact on the

business would influence what’s reasonable in terms

of the level of consideration given in response to a

5 change in regulatory rules?

A.    I think in the subsequent offers made by

the Peace Bridge we did recognize that there was an

offer for abatement, so, you know, what you’re saying

I would say is fair to say. 

10 239. Q.    Yeah.

A.    The level of it I guess is what you have

to really determine. 

240. Q.    Right, so it’s a matter of degree, like a

small impact on business it would be reasonable for a

15 small response, bigger impact reasonably requires a

larger response? 

MR. STANEK:    I mean, on both businesses,

right? 

MR. JONES:    I’m asking about with respect to

20 ...

MR. STANEK:    You’re only talking about one

business? 

MR. JONES:    ... this lease.  No, I’m just

asking about the lease. 

25 MR. STANEK:    Okay.
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can’t recall. 

273. Q.    Okay, well you’d agree with me that

whatever basis it was it was a monetary issue that

was leading to the intention to terminate the lease?

5 A.    Our positions were clearly opposed, quite

different, in other words you’re looking —- your

client was look for full rent abatement and a much

different go forward situation, and the Peace Bridge

Authority felt that it had a right to some past rent,

10 they made an offer to that and those positions were

maintained through a period of transfers back and

forth, nothing much changing so it seemed like a

stalemate, and at that point we —- we moved to

terminate. 

15 274. Q.    All right.  So if I can paraphrase, that

was basically we haven’t come to an agreement now and

we’re proceeding with lease termination ending these

negotiations that are not going anywhere?

A.    There’s probably in the course of a

20 discussion fifteen (15) points supporting that

decision, so whether that’s just the point that

you’re making or a number of other things, the

dialogue was fluid. 

275. Q.    Okay, and when you said that the Authority

25 had made an offer for some sort of rent abatement and
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the Peace Bridge store had made an offer for what it

wanted the rent abatement to be, and so is it fair to

say basically, you know, the two sides were putting

their position of what the appropriate rent abatement

5 solution would be for their own perspective under

eighteen oh seven (1807) and it just -— they didn’t

align?

A.    It would be a fair statement and I guess

on top of that we would -— we had seen no movement.

10 So it’s not like we made one offer and then said

okay, you’re going to terminate. 

276. Q.    Right. 

A.    There’s just been no movement.  

277. Q.    So it just didn’t come to an agreement?

15 A.    Right. 

278. Q.    Okay.  

MR. STANEK:    No, he said that there was no

movement.

MR. JONES:    Right, so there’s no movement and

20 it didn’t result in an agreement.  

A.    Mmhmm. 

MR. JONES:    I think ...

MR. STANEK:    We meant no movement from your

client.  

25 MR. JONES:    
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21 March 2023

Sent by E-Mail (dull11umn@blalley.com)

David T. Ullmann
Blaney McMurtry LLP
2 Queen Street East, Suite 1500 
Toronto, ON MSC 3G5

Dear Mr. Ullmann:

Re: Rent Owing by Peace Bridge Duty Free Inc. ("PBDF”)

GOWLING WLG

E. Patrick Shea, LS!VI, CS Prof Corp
Direct 416-369"7399

patrick.shea@goWlinqwlq.com

The Board of Directors of the Buffalo and Fort Eric Public Bridge Authority (the "Authority")
has met to consider your without prejudice proposal dated 13 March 2023.

Unfortunately, the proposal in your letter does not adequately address PBDF's ongoing default 
under the Lease dated 28 July 2016 (the "Lease").

Claim Against the Authority

We do not see PBDF's asse1tion that it has a claim against the Authority as having any merit. It 
is not a factor that the Authority has considered in dctermini11g what accommodation(s} will be 
provided to PBDP.

Should PBDF determine to pursue a claim against the Authority, that claim will be defended and 
the Authority is confident that PBDF will be found to owe the full arrears asserted by the Authority 
and that PBDF will be required to pay the minimum rent required by the Lease.

Counter-Proposal

The Authority is prepared to agree to amend the Lease as follows:

Back Rent

Seventy-five (75) per cent of rent owing byPBDF for the period to 1 November 2021 as calculated 
in accordance with the Lease shall be paid to the Authority within ninety (90) days execution of 
the amendment to the Lease.

We have considered the tax-related issues related to the Authority abating any material portion of 
the outstanding rent. While the Authority is prepared to consider a further abatement of up to 50%1, 
it is not prepared to provide a rent abatement only to have PBDF's ability to repay the amounts owing 
eroded by taxes payable by PBDF. Any taxes payable by PBDF as a result of any abatement of rent 
will have to be paid using funds contributed to PBDF by the shareholders or other financing.
[PBDF Position: Accepted with amount to be paid to be $2,851,500, being 50% of the rent arrears for 
the period up to Nov 2, 2021]

GOWLING WLG (CANADA) LLP
1 First Canadian Place, 100 King Street West, 
Suite 1600, Toronto, Ontario M5X 1G5 Canada

T +1 (416) 862-7525
gowlingwlg.com

Gowting WLG {Canada) LLP'is·a member of Gqwling WLG, an International law firm 
which consists Of !ndependenl ·and autoriomoi.Js entities providing services around the 
world. Our structure is explained in _more··datail at qowlingwfg.cr,m/lega!.

230
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Rent for 2021-2025 (from I November)

The Lease will be amended as follows:

• 2021 - Base rent of $2,000,000 or 20% of sales. whichever is greater. [PBDF: Accepted]

• 2022 - Base rent of $2,500,000 or 20% of sales, whichever is greater. [PBDF: Accepted]
•

• 2023 - Base rent of $3,000,000 or 20% of sales, whichever is greater. [PBDF: Accepted]
•

• 2024 - Base rent of $3,500,000 or 20% of sales, whichever is greater. [PBDF: Accepted]
•

• 2025 - Base rent of $4,000,000 or 20% of sales. whichever is greater. 

[PBDF: For the Lease year ending Oct 31, 2026 and thereafter, our client slightly amends your 
proposal and offers that it be Base rent (which will be equal to previous year’s rent until $4m rent is 
reached at which time the Lease resumes) or 20% of sales, whichever is greater.]

Beyond 2025, current Lease terms apply and there will be no further amendments to the Lease. [PBDF: 
Lease to contain two further 5 year options to 2041]

All amounts owing for 2021, 2022 and 2023 will be paid to the Authority within sixty (60) days 
execution of the amendment to the Lease. [PBDF: This payment cannot be made within 60 days. PBDF 
will pay $1,000,000 within 60 days of execution of the amendment to the Lease, $1,000,000 on the 
anniversary of that date, and the balance on the second anniversary of that date. ]

Food Service Tenant(s)

PBDF will, within sixty (60) days execution of the amendment to the Lease, sublet the food service 
space at market rates approved by the Authority. All rent will be payable to the Authority. [PBDF: 
Will use its best efforts to find a replacement tenant once the settlement is finalized and the court 
proceeding is discontinued]

Sincerely,

GOWLING WLG (CANADA) LLP

E. Patrick Shea, MStJ, LSM, CS 
EPS:jm

55952047\1
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6.6 Compare Net Economic Return (NER) to the current Duty Free operator and a 

new operator acquired through Request for Proposal (RFP). 
 

Net Economic Return (NER) is an accounting/real estate term that describes how much an 

investor can expect to make on an investment over a specified period of time. I have been 

instructed to analyze the remaining Lease term from January 1, 2024 – October 31, 2031.  

 

In this case, the NER is referring to how much profit the Landlord can expect to make 

through the leasing of PBDF for the remainder of its current Lease term (October 31, 

2031). Therefore, our calculation considers leasing revenue and costs of retaining a new 

tenant through RFP. 

 

Table 10 illustrates a high-level break down of the NER that the PBA could expect if they 

were to seek a new operator for the PBDF, and that the operator could expect, for the 

remainder of the original Lease (October 31, 2031): 

 

  Low Medium High 

Retaining 

Current 

Tenant  

Operator Sales Revenue  $128,049,639 $144,055,844 $160,062,049 $160,062,049 

Base $13,824,000 $20,736,000 $28,800,000 $32,000,000 

Percentage Rent $0 $684,974 $951,353 $951,353 

Costs to Retain New Tenant 

(over remaining Lease) -$2,333,333 -$2,876,667 -$3,893,333 $0 

          

NER $11,490,667 $18,544,307 $25,858,019 $32,951,353 
Table 10: NER scenarios for Landlord and tenants through RFP process and current Tenant retention. A full 

breakdown can be found in Appendix E.   

 

Based on rental rates and costs incurred by the Landlord, replacing the current Tenant 

through the RFP process would generate between $11,460,667 - $25,858,019 as compared 

to $32,951,353 through the current operator remaining at PBDF. The current PBDF operator 

would generate between $7,093,333 - $21,460,686 (or 21.5% to 65.13%) more than if the 

Landlord were to replace the current operator.  

 

Based on my analysis of the quantified NER, the Landlord is materially better off in terms of 

rent received retaining the current Tenant.  
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NOW, THEREFORE, in consideration of these covenants, the parties agree as 

follows:

1. Letting

As of the commencement of the term of this Lease (as provided in Section 2 

below) the Lease dated as of December 1, 1991 between LESSOR and LESSEE shall 

terminate and cease to be of effect. LESSOR hereby lets to LESSEE and LESSEE 

hereby hires and takes from LESSOR, the sole and exclusive right to operate a duty 

free store to be constructed on the demised premises as more particularly described in 

Exhibit A.

2. Term

The term of this Lease commences as of the date hereof and shall, unless 

sooner terminated, expire on December 31, 2005. The term of this Lease may be 

extended as provided in Section 3 below. Each “year1' or “lease year" referred to in this 

Lease is a calendar year; likewise “annual” shall refer to a calendar year.

3. Renewal

Provided that there has been no default by LESSEE under this Lease, LESSEE 

shall have the option to extend the term of this Lease for an additional 5. year period 

(the “Renewal Term”) on the terms and conditions set forth herein, except that during 

the Renewal Term, LESSEE shall pay Base Rent (as defined below) and Additional 

Rent (as defined below) as provided in Section 5 below.

2

249



If LESSEE desires to exercise this option, it shall give,LESSOR written notice of 

such intention on or before December 31, 2004, time being of the essence with respect 

to such date.

4. Exclusivity

LESSOR grants to LESSEE the exclusive right to sell duty free products on the 

United States Peace Bridge Plaza, as such Plaza may be reconfigured from time to 

time (the “Peace Bridge Plaza"),

5. Rental

All payments of Base Rent and Additional Rent (as defined below) shall be made 

to LESSOR, without notice or demand, and with no abatement or right of set-off 

whatsoever, at the address specified in the first paragraph of this Lease.

A. Base Rent

During the term' of the Lease, LESSEE agrees to pay LESSOR the following 

monthly rental (hereinafter referred to as "Base Rent”):

(a) For the period from the commencement of the term hereof to 
December 31, 1995 at the rate of $740,000.00 per annum.or 
$61,666.67 per month,

(b) For the period from January 1, 1996 to December 31, 1996 at the 
rate of $750,000.00 per annum or $62,500.00 per month,

(c) For the period from January 1, 1997 to December 31, 1997 at the 
rate of $760,000.00 per annum or $63,333.33 per month,

(d) For the period from January 1, 1998 to December 31, 1998 at the 
rate of $770,000.00 per annum or $64,166.67 per month,

3
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For the period from January 1, 1999 to December 31, 1999 at the 
rate of $780,000.00 per annum or $65,000.00 per month, and

For the period from January 1, 2000 to December 31, 2000 at the 
rate of $790,000.00 per annum or $65,833.33 per month.

For the period from January 1, 2001 to December 31,' 2001 at the 
rate of $820,000 per annum or $68,333.33 per month.

For the period from January 1, 2002 to December 31, 2002 at the 
rate of $850,000 per annum or $70,833.33 per month.

For the period from January 1, 2003 to December 31, 2003 at the 
rate of $880,000 per annum or $73,333.33 per month.

For the period from January 1, 2004 to December 31, 2004 at the 
rate of $910,000 per annum or $75,833.33 per month.

For the period from January 1, 2005 to December 31, 2005 at the rate of 
$940,000 per annum or $78,333.33 per month.

During the Renewal Term, LESSEE shall pay the following Base Rent:

(i) For the period from January 1, 2006 to December 31, 2006 at the rate of 
$960,000 per annum or $80,000.00 per month.

(ii) For the period from January. 1, 2007 to December 31, 2007 at the rate of 
$980,000 per annum or $81,666.67 per month.

(iii) For the period from January 1, 2008 to December 31, 2008 at the rate of 
$1,000,000 per annum or $83,333.33 per month.

(iv) For the period from January 1, 2009 to December 31, 2009 at the raté of 
$1,020,000 per annum or $85,000.00 per month.

(v) For the period from January 1, 2010 to December 31, 2010 at the rate of 
$1,040,000 per annum or $86,666.67 per month.

Base Rent shall be payable in advance on the first day of each and every month 

during the term (and any Renewal Term) of this Lease.

(e)

(9)
jA (h)

(i)

J*(j)

3? (k)
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B. Additional Rent

In addition to Base Rent payable during the initial term (and the Renewal Term, 

if any), LESSEE shall pay additional rent (“Additional Rent") in an amount equal to the 

difference between (i) the total Base Rent for each year and (ii) a percentage of the 

gross sales of LESSEE at the demised premises for such year, such percentage to be 

calculated as follows:

(a) Sixteen percent (16%) of the first Three Million Dollars ($3,000,000.00) of 
all gross sales for such year,

(b) Nineteen percent (19%) of the next Three Million Dollars ($3,000,000.00) 
of all gross sales for such year,

(c) Twenty-one percent (21%) of the next Two Million Dollars ($2,000,000.00) 
of all gross sales for such year,

(d) Twenty-four percent (24%) of the next Two Million Dollars 
($2,000,000.00) of all gross sales for such year, and

(e) Twenty-five percent (25%) of all gross sales for such year in excess of 
Ten Million Dollars ($10,000,000.00).

Not more than thirty (30) days after each installment of Additional Rent for any 

given year LESSEE shall submit to LESSOR a statement setting forth the gross sales 

for such year, certified by a financial officer of LESSEE. Each Lease year shall 

constitute a separate accounting period. The computation of Additional Rent due for 

any one Lease year shall be based on the gross sales for that year without reference to 

or adjustment for the gross sales of any other Lease year.

LESSEE shall keep at its accounting offices, true and complete books and 

records and all other information necessary in order to determine gross sales on a 

current daily basis. Upon seven (7) days prior written notice, LESSEE shall make 
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available for inspection and audit by a representative of LESSOR, at reasonable times 

during business hours, all such books, records and other information in order to allow 

LESSOR to verify such statements of gross sales. LESSOR must inspect and audit 

such records within two years after the date of each annual statement and LESSOR’S 

inspection and audit shall be limited to the period covered by such statement. If any 

inspection or audit by LESSOR reveals an understatement by LESSEE of gross sales 

by more than two percent (2%) and such understatements occur twice or more within 

any five-year period, LESSEE shall pay LESSOR on demand for the cost of each such 

inspection and audit, as well as five (5) times the amount by which Additional Rent was 

understated or underpaid for each applicable period. LESSOR shall hold in confidence 

all sales figures and other information obtained from LESSEE’S records and 

statements.

C. Definition of Gross Sales

For purposes hereof, “gross sales” shall mean the gross receipts of LESSEE or 

others from all businesses or other activities conducted upon or from the demised 

premises (and from warehouses or other facilities of LESSEE located within a five-mile 

radius of the Peace Bridge Plaza), to include, but not be limited to, all amounts 

received from the sale of goods, wares and merchandise, together with the amount of 

all orders taken, received or filled at the demised premises, and for services performed; 

but provided that to the extent that the sales price of merchandise has originally been 

included in gross sales, there may be deducted from gross sales allowances made for 
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refunds actually made on merchandise returned, discounts and rebates granted at the 

point of sale.

D. Net Lease

This Lease is intended to be, and shall be construed as, an absolutely net lease, 

whereby under all circumstances and conditions (whether now or hereafter existing or 

within the contemplation of the parties) the Base Rent and Additional Rent shall be an 

absolutely net return to LESSOR throughout the term hereof (including the Renewal 

Term, if any), free of any expense, liability, obligation, charge or other deduction 

whatsoever, with respect to the demised premises and/or the ownership, leasing, 

operation, management, maintenance, repair, rebuilding, use or occupation thereof, or 

any portion thereof, or with respect to any interest of LESSOR therein, except as 

otherwise expressly provided in this Lease.

E. Late Payment

If payment of Base Rent, Additional Rent or any other sum due LESSOR, or any 

part thereof, shall not be made on or prior to fifteen (15) days of the date when it is due 

and payable, a late charge of five percent (5%) of the sums overdue shall immediately 

be due and payable.

6. Building

A. LESSOR grants to LESSEE the right to demolish the existing structure 

used by LESSEE on the Peace Bridge Plaza and to construct a duty free store with 

parking on the Peace Bridge Plaza at the location shown on Exhibit A. LESSOR shall 
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have the right to oversee all aspects of such demolition.and construction and to 

approve in advance all plans and drawings. LESSEE agrees to cause such 

construction to be completed in a workman-like manner using contractors and materials 

approved in advance by LESSOR.

B. The building and parking area will be maintained by LESSEE in good and 

safe condition at all times during the term (and the Renewal Term, if any) of this Lease. 

The parking area shall be as designated in Exhibit A hereto. LESSEE shall be 

responsible for the maintenance and repair (to include replacement) of the building, 

including internal and external, structural and non-structural elements of such building, 

as well as all mechanical and utility systems and equipment on, and/or servicing, the 

demised premises.

C. To the extent that the building is portable (the parties contemplate that the 

building will be portable) as well as any and all trade fixtures and appliances, 

machinery, tools, equipment, articles or personal property, installed by LESSEE and 

used by LESSEE in the conduct of its business shall be and shall remain the property 

of LESSEE and shall be removed by LESSEE upon any termination of the Lease or the 

surrender of possession by LESSEE, and LESSEE shall, at its expense, repair any 

damage caused by such removal.

D. LESSEE’S use of the parking area shall be subject to all reasonable rules 

and regulations imposed from time to time by LESSOR. LESSEE shall abide by these 

rules and regulations and cause its officers, agents and employees to do the same, and 

use its best efforts to cause its customers to do the same.
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E. LESSEE covenants and agrees that it shall not .do or allow anything to be 

done by which the demised premises or any other part of the Peace Bridge Plaza is 

encumbered by any mechanics lien, any other lien or any notice of an intention to file 

such a lien. Whenever any such notice is delivered, or lien is filed, purporting.to be for 

labor or materials furnished or to be furnished to or on behalf of LESSEE, LESSEE 

shall discharge the same within forty-five (45) days after the date of filing, or delivery of 

notice as the case may be, by bonding or otherwise. LESSOR shall not be liable for 

any labor or materials furnished or to be furnished to LESSEE and no mechanic’s or 

other liens for any such labor or materials shall attach to or otherwise affect LESSOR'S 

interest in the demised premises or any other part of the Peace Bridge Plaza. LESSEE 

shall pay promptly when due the entire cost of any work to be done to the demised 

premises.

7. Use and Early Termination

LESSEE shall use the demised premises solely and exclusively for the sale of 

“tax and duty free” and gift items, for storage and delivery thereof to persons departing 

from the United States to Canada on the Peace Bridge. During the full term of this 

Lease, LESSEE shall continuously operate the store on the demised premises with due 

diligence and efficiency so as to maximize gross sales, as hereinabove defined, and, 

without limiting the foregoing, LESSEE shall be open for business at least 24 hours per 

day, seven days a week (except for Christmas), and shall carry a stock of merchandise 

of a size, character and quantity as shall be reasonably designed to maximize such 

gross sales. At no time shall LESSEE cause or permit any waste on the demised 
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premises or cause or permit any nuisance to exist on lhe demised premises, if at any 

time during the term (and the Renewal Term, if any) of this Lease any governmental 

body shall promulgate laws which make it impossible to carry on a “tax and duty free” 

business, LESSEE and LESSOR shall each have the right to cancel this Lease 

effective thirty (30) days after service of a notice of cancellation by registered mail 

which notice may not be delivered prior to the effectiveness of such legislation.

8. Government Requirements

A. LESSEE shall procure, at its sole cost, from all governmental authorities 

having jurisdiction over the operations of LESSEE at the demised premises, all 

licenses, certificates, permits or other authorization which may be necessary for the 

construction of the building and other improvements on the.demised premises and for 

the conduct of its operations and shall indemnify and hold harmless LESSOR from any 

and all loss or damage which LESSOR may suffer as a consequence of action taken by 

governmental authorities having or claiming jurisdiction over the said operations.

B. LESSEE shall promptly observe, comply with and execute the provisions 

of any and all present and future governmental laws, rules, regulations, requirements, 

orders and directions which may pertain or apply to the operations of LESSEE on the 

demised premises or its occupancy thereof, and if LESSEE is exempt from any such 

compliance by reason of the demised premises being owned by a public body, LESSEE 

shall, at the option of LESSEE, nonetheless comply therewith.
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9. Rules and Regulations

LESSEE, at all times, shall use its best efforts to assist LESSOR in its objective 

of safely and effectively facilitating the movement of commercial and passenger traffic 

across the Peace Bridge and, without limiting the foregoing, LESSEE shall promptly 

comply with all requests, demands and directives (whether written or oral) made by 

LESSOR in.furtherance of such objective.

10. Indemnity; Insurance; Damage and Destruction

A. LESSEE shall indemnify and hold harmless LESSOR from all injury, loss, 

claims, costs, liabilities, suits, penalties, demands or damages, including fees and 

expenses of counsel (collectively, "Claims’’), to or with respect to any person or 

property occasioned by or arising from LESSEE’S demolition, construction, 

maintenance and/or operations at the demised premises or from any other cause at the 

demised premises. Such Claims shall include, but not be limited to, those for death, 

personal injury, property damages, breach of contract or regulatory violations. LESSEE 

shall, at its expense, defend all suits or actions which may be brought against LESSOR 

or in which LESSOR may be impleaded with others upon any such above mentioned 

matter or Claim. This indemnity and hold harmless agreement shall include indemnity 

against all costs, expenses and liabilities incurred in or in connection with any such 

claim or proceeding brought thereon and defense thereof.

B. LESSEE shall furnish, maintain and pay the premiums on a policy or 

policies of comprehensive general liability insurance and property damage insurance. 

Such policy or policies shall include products liability coverage and shall cover
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LESSEE’S operations hereunder and the indemnity obligation of LESSEE under 

subsection A hereinabove and shall be effective throughout the term of this Lease 

(including any Renewal Terms or extensions), such policy or policies to include 

LESSOR as a named insured party. General liability coverage shall’have not less than 

a combined single limit of $5,000,000.00 and coverage for damage to property shall 

have a minimum limit of $100,000.00.

C. At all times during the term of this Lease, LESSEE shall keep the building 

and improvements on the demised premises insured at full replacement cost for the 

benefit of LESSOR against loss or damage by risks now or hereafter embraced by “All

Risks" coverage and against such other risks as LESSOR from time to time may 

designate, including, without limitation, business or rent interruption insurance, all in

amounts sufficient to prevent LESSOR from becoming a co-insurer under the terms of 

shall have the effect of reducing the insurance coverage for the benefit of LESSOR or 

causing LESSOR to become a co-insurer.

coverages, sending to LESSOR current certificates of insurance detailing the 

coverages and the inclusion of LESSOR as an insured party, such certificates to be 

given to LESSOR no later than the commencement of construction by LESSEE on the 

D. LESSEE shall provide LESSOR with verification of the required 

the applicable policies. Such policies shall waive subrogation against LESSOR. Such 

policies shall be primary and LESSEE shall not carry any additional insurance which 
7 S'

demised premises and thereafter no later than thirty (30) days before the expiration of 

any such policy. The insurance shall’ be issued by insurers of recognized 

responsibility, duly licensed in New York State and acceptable to LESSOR in its 
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reasonable judgment. All such policies shall provide that they cannot be canceled or 

materially changed unless and until 30-days prior written notice has been received by 

LESSOR at the address of record.

E. In the event of damage or destruction to the demised premises, within 120 

days of the event causing such damage or destruction LESSEE shall, at its sole cost, 

rebuild the building, substitute a new building (if the building is portable) or make any 

repairs necessary to restore the demised premises to the condition thereof existing 

immediately before such damage or destruction.. Rent shall not abate by reason of 

such damage or destruction or the repair thereof.

11. Signs

LESSEE shall not erect, maintain or display any signs and/or temporary or other 

banners or any advertising at or on (or otherwise visible from) the exterior of the 

building on the demised premises, or elsewhere on the Peace Bridge Plaza, without the 

consent of LESSOR (which shall not be unreasonably withheld); except that LESSOR 

consents that LESSEE may erect and install appropriate signs bearing the AMMEX 

name/corporate logo, the size, type and location of which shall be subject to LESSOR’S 

consent (which shall not be unreasonably withheld). In the event that LESSEE desires 

to erect a sign that contains the words "Peace Bridge" LESSEE shall obtain the prior 

consent of LESSOR, which shall not be unreasonably withheld, LESSEE shall repair all 

damage caused by installation or removal of any signs.
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12. Liability of Lessor

LESSOR shall not be responsible under any circumstances for the property of 

LESSEE or the contents of, or merchandise stored in, the building of LESSOR or 

elsewhere on the demised premises or Peace Bridge Plaza.

13. Utilities

LESSEE shall make the necessary arrangements for the connection of 

electricity, gas, water, sewer and telephone connections, as the case may be, in the 

demised premises at its sole cost and expense and shall provide for the installation of 

separate meters, as required, for such utilities. LESSEE shall restore to original 

condition any portion of the demised premises (or other portions of the Peace Bridge 

Plaza) that may be damaged during the construction process and installation of utilities.

14. Merchandise Delivery

Merchandise of LESSEE shall be delivered to the demised premises during off- 

peak traffic hours, such delivery to be made by a truck into the storage area with 

access being provided at the direction of LESSOR.

15. Maintenance and Storage

LESSEE shall confine the storage of all merchandise, shelves, displays, articles 

and packaging to the interior areas of the building on the demised premises and the 

van type delivery truck. LESSEE shall keep such area and all of the demised premises 

(interior and exterior) clean, neat, safe and free of hazard and fire danger at all times.
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LESSEE shall be responsible for the maintenance of same. LESSOR shall provide 

normal snow plowing service for the Peace Bridge Plaza and LESSEE shall be 

responsible for hand shoveling on the demised premises. In the event that the 

Authority, in its sole and absolute discretion, hauls snow off the Peace Bridge Plaza, 

including the demised premises, LESSEE shall pay a pro rata share of the cost.

16. Conflict of Laws

Nothing in this Lease shall contravene any state or federal laws pertaining to the 

operations of or the activities of LESSOR, and LESSEE acknowledges that this Lease 

and LESSOR’S obligations and liabilities hereunder as well as LESSEE’S rights and 

remedies hereunder are subject to such laws.

17. Assignment or Sublease

A. LESSEE shall not directly or indirectly sublet the demised premises or 

any part thereof, or assign, sell, convey, transfer, mortgage or pledge this Lease, 

without the express prior written approval of LESSOR in each instance. Any transfer of 

stock of LESSEE (in one or more steps, and whether or not over a period of time) that 

has the effect of changing the voting control of the stock of LESSEE shall for all 

purposes hereunder constitute an assignment of this Lease.

B. Notwithstanding the foregoing, if LESSEE is not in default hereunder, 

LESSEE shall have the right to assign this Lease to a parent or subsidiary corporation 

which has substantially the same ownership and common control. No assignment or 
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subletting, whether or not permitted or consented to, shall relieve LESSEE of its 

obligations or liabilities hereunder, either retrospectively or prospectively.

18. Default

A. In the event that:

(i) LESSEE shall fail to pay Base Rent, Additional Rent or other sum 

due under this Lease within ten (10) days after the same shall become due; or

(ii) LESSEE shall fail to keep or perform, any of the other terms, 

conditions or covenants of the Lease to be kept or performed by LESSEE for more than 

twenty (20) days after notice of such failure shall have been given to LESSEE; or

(iii) LESSEE shall vacate or abandon the demised premises or fail to 

operate its business in the demised premises for ten (10) consecutive days (other than 

due to activity of the LESSOR); or

(iv) LESSEE shall make an assignment for the benefit of creditors or 

file a voluntary petition in bankruptcy or be adjudicated a bankrupt by any court or 

voluntarily or involuntarily take the benefit of any insolvency act or be dissolved 

thereunder, or

(v) A receiver or trustee shall be appointed for LESSEE’S property;

then, in any such event, LESSEE shall be in default under this Lease, and the 

LESSOR, besides other rights or remedies it may have, shall have the right to (a) 

terminate this Lease upon the expiration of ten(10) days after written notice of such 

intent is given to LESSEE, in which event the term hereof shall expire and terminate 

with the same force and effect as though the date set forth in said notice were the date 
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originally set forth herein and fixed for the expiration of the term hereof, and/or (b) re

enter the demised premises either by force or otherwise, dispossess LESSEE and/or 

other occupants of the demised premises, remove all property from the demised 

premises and store the same in a public warehouse or elsewhere at the cost of, and for 

the account of, LESSEE, and hold the demised premises as hereinafter provided, 

without notice or resort to legal process and without being deemed guilty of trespass, or 

becoming liable for any loss or damage which may be occasioned thereby, LESSEE 

hereby agreeing that, by itself, no such re-entry or taking possession of the demised 

premises by LESSOR shall be construed as an election on LESSOR’S part to terminate 

this Lease, such right however, being continuously reserved by LESSOR.

B. In the event LESSOR elects to re-enter the demised premises, LESSOR 

may, but shall not be obligated to, make such alterations and repairs as it may deem 

necessary in order to re-let the demised premises, and may re-let the demised 

premises or any part thereof for such term or terms (which may extend beyond the term 

of this Lease) and at such rental and. upon such other terms and conditions as 

LESSOR in its sole discretion may deem advisable. Upon each such re-letting all 

rentals and other sums received by LESSOR from such re-letting shall be applied, first, 

to the payment of any indebtedness other than of Base Rent, Additional Rent or other 

charge due hereunder from LESSEE to LESSOR; second, to the payment of any costs 

and expenses of such re-letting, including reasonable brokerage fees and attorneys’ 

fees and payment of costs of such alterations and repairs; third, to the payment of Base 

Rent, Additional Rent and other charges due and unpaid hereunder; and the residue, if 

any, shall be held by LESSOR and applied in payment of future Base Rent, Additional
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Rent and other charges as the same may become due and payable hereunder. If such 

rentals and other sums received by LESSOR from such re-letting during any month be 

less than that to be paid during that month by LESSEE hereunder, LESSEE shall pay 

such deficiency to LESSOR on demand. If such rentals and sums are more, LESSEE 

shall have no right to the excess. Notwithstanding any such re-entry by LESSOR, if 

this Lease has not theretofore been terminated, LESSOR may at any time thereafter 

elect to terminate this Lease for such previous default.

C. Should LESSOR at any time terminate this Lease for any default, in 

addition to any other remedies it may have, LESSOR may recover from LESSEE all 

damages LESSOR may incur by reason of such default, including, without limitation, 

the cost of recovering the demised premises, reasonable attorneys’ fees, and including 

the worth at the time of such termination of the excess, if any, of the amount of Base 

Rent, Additional Rent and other charges reserved in this Lease for the remainder of the 

stated term over the then reasonable rental value of the demised premises for the 

remainder of the stated term, all of which amounts shall be immediately due and 

payable from LESSEE to LESSOR. In determining the Additional Rent that would be 

payable by LESSEE hereunder, subsequent to default, the Additional Rent for each 

year of the unexpired term shall be equal to the greatest amount of Additional Rent 

payable by LESSEE in any prior year. The failure or refusal of LESSOR to re-let the 

demised premises shall not reduce or otherwise affect LESSEE’S liability hereunder 

and LESSEE shall not be obligated to re-let. The terms “entry” and “re-entry” are not 

limited to their technical meanings.
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D. LESSOR and LESSEE hereby waive trial, by jury in any actionX ( 

proceeding or counterclaim brought by either of the parties hereto against the other \ 

(except for personal injury or property damage) on any matters whatsoever arising out 

of or in any way connected with this Lease, the relationship of LESSOR and LESSEE, 

LESSEE’S use or occupancy of the demised premises, and any emergency statutory or 

any other statutory remedy. LESSEE shall not interpose any counterclaim in a 

summary proceeding or other action based on termination or holdover.

E. Mention in this Lease of any particular remedy shall not preclude 

LESSOR from any other remedy, in law or in equity. LESSEE hereby expressly waives 

any right of redemption granted by or under any present or future law in the event of 

LESSEE being evicted or dispossessed for any cause, or in the event of LESSOR ; 

obtaining possession of the demised premises, by reason of the violation by LESSEE 

of any of the covenants and conditions of this Lease or otherwise.

F. If LESSEE become the debtor in a case under the Bankruptcy Code (11 

U.S.C. 101 et. seq.), and if LESSOR’S right to terminate this Lease shall be subject to 

the rights of the Trustee therein to assume or assign this Lease, then, to the greatest 

extent permitted by law, the parties hereto agree that such Trustee shall not have the ' 

right to assume or assign this Lease unless such Trustee (a) promptly cures all defaults 

(declared and undeclared) under this Lease; (b) promptly compensates LESSOR for 

monetary damages incurred as a result of such default, and (c) provides “adequate 

insurance of future performance”, which shall mean, in addition to any other 

requirements of 11 U.S,C. Section 365(b)(3), that all of the following have been 

satisfied: (i) in addition to all rents and other sums payable under this Lease, such
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Trustee shall establish with LESSOR a security deposit equal to three (3) months’ rent 

(to include Base Rent, Additional Rent and other charges hereunder); (ii) such Trustee 

shall maintain said security deposit in said amount whenever the same is reduced 

below said amount; (iii) such Trustee has agreed that the business in the demised 

premises shall be conducted in a first-class manner, and (iv) the use limitations of the 

demised premises, as hereinabove set forth, shall not change. If all of the foregoing 

are not satisfied, LESSEE and such Trustee shall be deemed not to have provided 

LESSOR with adequate assurance of future performance of this Lease. r

19. Relocation of LESSEE Premises

LESSEE acknowledges that the Peace Bridge Plaza may be substantially re

configured and re-built during the term (including any Renewal Term) of this Lease. 

LESSOR shall have the right upon written notice, delivered at least one hundred and 

twenty (120) days in advance of the proposed moving date specified in the notice, to 

move LESSEE to different premises on property owned or controlled by LESSOR. 

LESSEE shall pay any and all expenses and costs arising from such relocation, 

including without limitation, any and all moving expenses and the cost of building a new 

building acceptable to LESSOR on the Peace Bridge Plaza for making duty-free sales. 

All such costs, or a reasonable estimate thereof, shall be prepared by LESSEE and 

delivered to LESSOR within thirty (30) days after written demand therefor is given to 

LESSEE by LESSOR. ^LESSOR shall have no liability to LESSEE for consequential 

damages or other damages or loss of income in the event that LESSEE is unable to 

operate its business during construction or moving periods or in any other event with 
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respect to such construction or moving. Base Rent shall not be abated for the period 

during which LESSEE is unable to operate its business during such relocation.

20. No Brokers

LESSEE warrants and represents that LESSEE has not had any dealings with 

any realtor, broker or agent, in connection with this Lease or the negotiation thereof. 

LESSEE agrees to pay, and to hold LESSOR harmless from, any cost, expense 

(including reasonable costs of suit and attorneys fees) or liability for any compensation, 

commission or charges claimed by any realtor, broker or agent.

21. Liability of LESSOR

Anything in this Lease to the contrary notwithstanding, LESSEE agrees LESSOR 

shall have no liability to LESSEE under or with respect to this Lease and that LESSEE 

shall look solely to the estate and property of LESSOR in the demised premises (and 

subject to any prior rights therein), for the'collection of any judgment (or other judicial 

process) requiring the payment of money by LESSOR in the event of any default or 

breach by LESSOR with respect to any of the terms, covenants and conditions of this 

Lease to be observed and/or performed by LESSOR and no other assets of LESSOR 

shall be subject to levy, execution or other procedures for the satisfaction of LESSEE’S 

remedies against LESSOR and/or with respect to this Lease and/or the demised 

premises.
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22. Traffic 1 .
I

In the event that LESSOR, after consultation with LESSEE, determines that 

additional traffic personnel are required as a result of the operations of LESSEE, 

LESSOR shall add such additional personnel as may be required, and LESSEE and 

LESSOR each shall pay one half of the cost of such additional personnel.

23. Entire Agreement; Governing Law; Severability

This Lease shall be binding upon the successors and assigns of LESSOR and 

LESSEE and shall inure to the benefit of the successors and permitted assigns of the 

LESSEE and the successors and assigns of the LESSOR and cannot be changed or 

terminated orally. The Lease shall be governed by the laws of the State of New York. 

In the event that any term, provision, paragraph, or article of this Lease is or is declared 

illegal, void or unenforceable, same shall not affect or impair the other terms, 

provisions, paragraphs or articles of this Lease. The doctrine of severability shall be 

applied. The parties do not intend by this statement to imply the illegality, voidness or 

unenforceability of any term, provision, paragraph or article of this agreement. All 

references to dollar amounts herein are in United States dollars.

23. Notices

Any notice under or with respect to this Lease shall be in writing and shall be 

personally delivered or sent by certified or registered mail, return receipt requested, or 

by Federal Express Service or other overnight courier service, to:
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*■ ft
X,

if to LESSOR: Buffalo and Fort Erie. Public Bridge
Authority , • ‘

Peace Bridge Plaza
Buffalo, New York 14213

if to LESSEE: AMMEX Tax and Duty Free Shops, Inc. 
63 Copps Hill Road
Ridgefield, Connecticut 06877

Any such notice shall be deemed given upon personal delivery or, if mailed as provided 

above, effective two (2) business days after such mailing; provided, however, any 

notice mailed to or from Canada shall be deemed given only upon actual receipt. Any 

notice sent by Federal Express or other overnight courier service shall be deemed 

given on the first business day after timely delivery to Federal Express or such other 

overnight courier service for next-day delivery. Any notice may be given by LESSOR’S 

attorney on behalf of LESSOR and by LESSEE'S attorney on behalf of LESSEE.

24. No Partnership

Nothing contained herein shall be deemed or construed by the parties hereto, or 

by any third party, as creating the relationship of principal and agent or of partnership 

or of joint venture between the parties hereto, it being understood and agreed that 

neither the method of computation of Additional Rent nor any other provision contained 

herein, nor any acts of the parties hereto, shall be deemed to create any relationship 

between the parties hereto other than the relationship of lessor and lessee.
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IN WITNESS WHEREOF, the parties hereto have executed these presents as of 

the day and year first above written. . ' '

BUFFALO AND FORT ERIE 
PUBLIC BRIDGE AUTHORITY AMMEX TAX AND DUTY FREE SHOPS, INC.

COO

ATTEST: ATTEST:
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FIRST AMENDMENT TO LEASE

BETWEEN

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY

AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

This First Amendment to Lease (this “Amendment’^) is dated as of the ^3 day of 
April, 2004 and amends the Lease dated May 1, 1995 (the “Lease”) between the Buffalo 
and Fort Erie Public Bridge Authority (as “Lessor”) and AMMEX Tax and Duty Free 
Shops, Inc. (as “Lessee”).

In consideration of the covenants and agreements contained herein, the parties 
agree as follows.

1. Lessee accepts all of the rights and obligations of AMMEX Tax and Duty 
Free Shops, Inc. under the Lease and hereunder. Capitalized terms used herein and not 
defined herein shall have the respective meanings given them in the Lease. In the event 
of any conflict between the terms and conditions of this Amendment and the terms and 
conditions of the Lease, this Amendment shall be controlling.

2. Section 1 of the Lease (Letting) is amended by deleting the second 
sentence of Section 1 and replacing it with the following:

Lessor hereby lets to Lessee and Lessee hereby hires and 
takes from Lessor the exclusive right to operate a duty free 
store as follows:

(a) As of the date hereof, the demised premises as 
described in Exhibit A of the Lease (the “Current Store”); 
and

(b) As of the First Relocation Date (as defined in 
Section 5A(iv) of this Amendment) at the premises to be 
constructed at such location as is determined by the Lessor, 
after consultation with Lessee, in accordance with a design 
to reconfigure the U.S. Peace Bridge Plaza prior to the 
design and construction of a Capacity Expansion Project 
(as defined in paragraph (c) below)(the “Transition Store”); 
and

(c) As of the Second Relocation Date (as defined in 
Section 5A(iv) of this Amendment) at such location as is
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determined by the Lessor, after consultation with Lessee, in 
accordance with the design of the U.S. Peace Bridge Plaza 
that results from the Record of Decision adopted by the 
Federal Highway Administration in accordance with the 
Bi-National Environmental Review process that is in 
process as of the date hereof or such other process followed 
by Lessor that results in an expansion of the capacity of the 
current Peace Bridge and/or the current Peace Bridge Plaza 
(the “Capacity Expansion Project”), such store that is 
designed and built by Lessee in conjunction with the 
Capacity Expansion Project being referred to herein as the 
“Permanent Store.”

(d) In connection with each re-location of the duty free 
store operated by Lessee, the term “demised premises” 
under the Lease, as amended hereby, shall refer to such 
locations within the Peace Bridge Plaza as Lessee shall 
have operations (including demolition operations, 
construction operations and/or operation of a duty-free 
store). For example, if Lessee is demolishing the 
Transition Store while simultaneously constructing the 
Permanent Store, the “demised premises” shall refer to both 
the site of the Transition Store (under demolition) and the 
site of the Permanent Store (under construction). Upon 
completion of the demolition work, the site of the former 
Transition Store shall be released from the “demised 
premises” and the term, “demised premises” shall then 
refer only to the site of the Permanent Store.

3. Section 3 of the Lease (Renewal) is amended by deleting Section 3 and 
replacing it with the following.

(a) Provided that there has been no default by Lessee 
beyond applicable grace and cure periods under the Lease, 
as amended, Lessee shall have the option to extend the term 
of this Lease for up to three (3) successive renewal periods 
of five years each (each an “Option Period”). Upon 
exercise of each such option the applicable Option Period 
shall become part of the term of the Lease. For clarity, the 
term of the Lease terminates on December 31, 2005 (as 
provided in Section 2 of the Lease), the first Option Period 
shall extend through December 31, 2010, the second 
Option Period shall extend through December 31, 2015, 
and the third Option Period shall extend through December 
31,2020.
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(b) During the Option Periods, Lessee shall pay Base 
Rent and Additional Rent as provided in Section 5 of the 
Lease (as amended hereby).

(c) If Lessee desires to exercise its options as provided 
in this section, it shall give Lessor written notice of such 
intention on or before December 31, 2004, in the case of 
the first Option Period, and December 31, 2009, in the case 
of the second Option Period, and December 31, 2014 in the 
case of the third Option Period.

(d) In addition, in the event that Lessor requires Lessee 
to demolish the Transition Store and construct the 
Permanent Store, as contemplated in Section 5A(ii) of this 
Amendment (with the result that Lessee demolishes and 
builds two stores in addition to the Current Store during the 
term of the Lease), Lessee shall have the right to extend the 
term of this Lease for a fourth option period of ten (10) 
years which (assuming Lessee elects to extend the term for 
both the first Option Period, the second Option Period, and 
the third Option Period) would terminate on December 31, 
2030 (the “Fourth Option Period”).

(e) Wherever the term “Renewal Term” appears in the 
Lease, it shall refer to the Option Periods as defined in this 
Amendment.

(f) Lessor shall have no liability to Lessee for 
consequential damages or other damages or loss of income 
in the event that Lessee is unable to operate its business 
during the demolition, construction and moving periods 
contemplated herein or in any other event with respect to 
such demolition, construction or moving.

4, Section 5 of the Lease (Rental) is amended by deleting Section “5 A” of 
the Lease and replacing it with the following.

All payments of Base Rent and Additional Rent shall be made to Lessor, 
without notice or demand, and with no abatement or right of set-off whatsoever, 
at the address specified in the first paragraph of the Lease.

A. Base Rent

During the tenu of the Lease and any option periods as provided for in Section 3, 
Lessee agrees to pay Lessor the following monthly rental as “Base Rent”.
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The Base Rent shall be equal to fifty percent (50%) of the aggregate of the Base 
Rent and the Additional Rent paid by Lessee to the Lessor in the immediately preceding 
year of the lease, payable in twelve (12) equal monthly installments.

Base Rent shall be payable in advance on the first day of each and every month 
during the term (and the Option Periods) of this Lease, Base Rent shall not be abated for 
any period during which Lessee is unable to operate its business during any relocation of 
its store(s) contemplated in this Amendment.

Further, Section B of Section 5 of the Lease (Additional Rent) shall be amended 
by adding the following provision at the end of Section B.

In addition to the reports and certificates required to be submitted by 
Lessee to Lessor specified in this Section B, and notwithstanding anything to the 
contrary in the Lease, Lessee shall provide to Lessor by the 7th day of each month 
a monthly statement of the preceding month’s gross sales certified by a financial 
officer of Lessee. Such reports shall also contain transaction counts and bus 
counts and any other similar financial or statistical information which Lessee may 
have available to it and which may be reasonably provided to Lessor in order to 
enable Lessor to verify and track Lessee’s gross sales information. Failure of 
Lessee to comply with the provisions of this section within seven (7) days after 
Lessee’s receipt of written notice thereof, at the option of Lessor, shall constitute 
a default under the Lease and Lessor shall be entitled to exercise all of its rights 
and remedies provided in the Lease, as amended. The obligations of Lessee under 
this section shall survive termination of the Lease.

The Lessee shall furnish in writing to the Lessor within thirty (30) days of 
the end of each year of this Lease and any renewal thereof, a gross sales statement 
certified by the Chief Financial Officer of Lessee, along with the payment for any 
and all Additional Rent due. In addition, the Lessee shall furnish in writing to the 
Lessor within one hundred twenty (120) days of the end of each year of this Lease 
and any renewal thereof, a statement of the Lessee’s gross sales prepared and 
verified by an independent auditor of the Lessee in accordance with generally 
accepted auditing standards. Failure of Lessee to comply with the provisions of 
this section within seven (7) days after Lessee’s receipt of written notice thereof, 
at the option of Lessor, shall constitute a default under the Lease and Lessor shall 
be entitled to exercise all of its rights and remedies provided in the Lease, as 
amended. The obligations of Lessee under this section shall survive termination 
of the Lease.
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5. Section 6 of the Lease (Building) is amended by deleting Section “A” and 
replacing it with the following

A. Construction of Stores

(i) At any time during the term of the Lease (including all applicable 
Option Periods), upon written request of Lessor, Lessee shall commence 
construction of the Transition Store (as defined in Section 2 of this Amendment) 
and/or demolish the Current Store (as defined in Section 2 of this Amendment) . 
Upon making such request, such construction and/or demolition shall become a 
requirement of Lessee under the Lease. Lessee shall promptly comply with such 
requests of Lessor. Lessee’s construction of the Transition Store shall be 
accomplished in six months or less (interior finishing work may take longer) 
following such request and Lessor’s approval of all plans and drawings in 
connection therewith. Lessor shall have the right to oversee all aspects of such 
demolition and construction and to approve in advance all plans and drawings, 
including all aesthetic aspects of the external appearance of the building and 
signage. Lessor may appoint a construction manager, in Lessor’s sole discretion 
and at its sole cost and expense, to oversee such demolition and construction and 
Lessee shall submit all plans and drawings to such construction manager. Lessee 
shall make best efforts to complete such demolition within six (6) weeks of the 
date on which the Current Store is vacated. It shall not, however, be considered a 
default under this Lease if such demolition is not completed within such six (6) 
weeks time frame provided that Lessee is diligently pursuing such demolition. 
For purposes hereof, “diligently pursuing such demolition” may include using 
night shifts and overtime shifts in order to accommodate traffic re-routing by and 
construction requirements of Lessor. Lessee agrees that such demolition shall be 
undertaken so as to provide Lessor with a clean site (demolition of the building, 
removal of debris, capping utilities, subgrading, cutting concrete foundations to 
approximately two (2) feet below grade and filling with material to be determined 
by the Lessor); provided that Lessee shall not be obligated to (a) demolish or 
remove any improvements not made by or on behalf of Lessee, or (b) remediate, 
remove, abate or treat any contamination caused by Hazardous Materials (as 
defined below), rmless such Hazardous Materials were introduced by Lessee. 
Lessee agrees to . cause such construction to be completed in a workman-like 
manner using contractors and materials reasonably approved in advance by Lessor 
or its construction manager. Lessee shall undertake the demolition of the Current 
Store and construction of the Transition Store in accordance with applicable City 
of Buffalo building code requirements, which Lessor, as an international compact 
entity, will comply with in this instance.

Upon completion of construction of the Transition Store, Lessee shall 
convey to Lessor all right title and interest to such Transition Store and Lessor 
shall be the fee title owner of such improvements in consideration of $100.00. In 
the event that the parties neglect to execute a formal assignment evidencing such 
transfer of title to the improvements, such transfer shall be deemed to have been
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effected as of the first day that Lessee commences operations in the Transition 
Store. Upon completion of construction of the Transition Store, Lessee shall 
determine the total cost of such construction. Lessee shall submit to Lessor a 
statement of the total cost of such construction, together with supporting 
documentation which will enable Lessor to substantially verify such computation. 
If necessary, the parties shall meet in order to discuss any disagreements with 
respect to the computation of such total cost. The parties shall agree in writing 
upon the amount of such total cost. This amount shall be used for purposes of 
reimbursement (if any) by Lessor pursuant to paragraph (vi) below.

(ii) At any time during the term of the Lease (including all applicable 
Option Periods), upon written request of Lessor, Lessee shall commence 
construction of the Permanent Store (as defined in Section 2 of this Amendment) 
and/or demolish the Transition Store (as defined in Section 2 of this Amendment). 
Upon making such request, such construction and/or demolition shall become a 
requirement of Lessee under the Lease. Lessee shall promptly comply with such 
requests of Lessor. Lessee’s construction of the Permanent Store shall be 
accomplished in six months or less (interior finishing work may take longer) 
following such request and Lessor’s approval of all plans and drawings in 
connection therewith. Lessor shall have the right to oversee all aspects of such 
demolition and construction and to approve in advance all plans and drawings, 
including all aesthetic aspects of the external appearance of the building and 
signage. Lessor may appoint a construction manager, in Lessor’s sole discretion 
and at its sole cost and expense, to oversee such demolition and construction and 
Lessee shall submit all plans and drawings to such construction manager. Lessee 
agrees that such demolition shall be undertaken so as to provide Lessor with a 
clean site; provided that Lessee shall not be obligated to (a) demolish or remove 
any improvements not made by or on behalf of Lessee, or (b) remediate, remove, 
abate or treat any contamination caused by hazardous materials, unless such 
hazardous materials were introduced into the demolition site by Lessee. Lessee 
shall make best efforts to complete such demolition within six (6) weeks of the 
date on which the Transition Store is vacated. It shall not, however, be 
considered a default under this Lease if such demolition is not completed within 
such six (6) week time frame provided that Lessee is diligently pursuing such 
demolition. For purposes hereof, “diligently pursuing such demolition” may 
include using night shifts and overtime shifts in order to accommodate traffic re
routing by and construction requirements of Lessor. Lessee agrees to cause such 
construction to be completed in a workman-like manner using contractors and 
materials reasonably approved in advance by Lessor or its construction manager. 
Lessee shall undertake the demolition of the Transition Store and construction of 
the Permanent Store in accordance with applicable City of Buffalo building code 
requirements which Lessor, as an international compact entity, will comply with 
in this instance. In the event that a Transition Store has not been constructed prior 
to implementation of the Capacity Expansion Project, the foregoing references to 
a “Transition Store” in this paragraph shall apply to the Current Store (ie: Lessee 
shall demolish the Current Store and construct the Permanent Store).
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Upon completion of construction of the Permanent Store, Lessee shall convey to 
Lessor all right title and interest to such Permanent Store and Lessor shall be the 
fee title owner of such improvements in consideration of $100.00. In the event 
that the parties neglect to execute a formal assignment evidencing such transfer of 
title to the improvements, such transfer shall be deemed to have been effected as 
of the first day that Lessee commences operations in the Permanent Store.

(iii) In each case of demolition and construction referred to in 
paragraphs (i) and (ii) above, Lessor shall exercise reasonable discretion in 
approving plans and drawings of Lessee and shall not unreasonably withhold or 
delay its consent or comments. Lessee shall at all times comply with the 
requirements of Lessor and its construction manager in implementing such 
demolition and construction. Lessee’s demolition of the Current Store and, if 
applicable, the Transition Store, shall be accomplished in six weeks or less 
following the opening of the Transition Store and Permanent Store, as applicable.

(iv) The term, “First Relocation Date,” shall refer to the date on which 
demolition of the Current Store or construction of the Transition Store (whichever 
is first) is required to begin pursuant to the written request of Lessor. The term, 
“Second Relocation Date,” shall refer to the date on which demolition of the 
Transition Store or the Current Store (as the case may be), or construction of the 
Permanent Store (whichever is first), is required to begin pursuant to the written 
request of Lessor. The parties anticipate that in each case Lessee will undertake 
construction of the new store prior to demolition of the then current store. If 
necessary, during each such demolition and construction period, the parties may 
endeavor to have temporary store facilities in operation and to take such further 
steps as are reasonably necessary to minimize any interruption in providing duty 
free goods to customers using the Peace Bridge.

(v) In each case of demolition and construction referred to in 
paragraphs (i) and (ii) above, Lessee shall bear the entire cost of all aspects of 
such demolition and construction, except as provided in paragraph (vi) below.

(vi) Lessor shall reimburse Lessee for a portion of the total cost of the 
construction of the Transition Store based upon the year in which the “Second 
Relocation Date” occurs. The portion of such cost to be reimbursed by Lessor 
shall be as follows:

Year in Which Second
Relocation Date Occurs

Percentage
Reimbursed

2010 25%
2011 20%
2012 15%
2013 10%
2014 5%.
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With respect to each relocation of Lessee’s store(s) contemplated in this Section
5, Lessee shall bear all of its moving costs.

(vii) In the case of each of the Transition Store and the Permanent 
Store, such Stores shall be constructed so as to: (a) provide adequate public 
restrooms for the anticipated number of travelers using the Peace Bridge, 
including persons who may not be patrons of the Store, (b) comport with aesthetic 
considerations of Lessor, including reasonable considerations articulated by 
neighborhood groups based in the area surrounding the Peace Bridge, (c) provide 
enclosed areas for dumpsters or other waste collection facilities and (d) comport 
with the overall plans and designs for the respective plaza configurations in which 
the respective Transition Store and Permanent Store will be contained.

(viii) In addition to the demolition and construction contemplated above, 
any alterations, improvements or additions to the demised premises, from time to 
time, must be approved by Lessor in advance. Notwithstanding the foregoing, the 
Lessee may, without having to obtain Lessor’s prior approval, make interior 
alterations or improvements which are not of a structural nature nor materially 
affecting the base building systems where the building is located, provided same 
are completed in a good and workmanlike manner and in conformity with all 
laws, ordinances and regulations of public authorities having jurisdiction. Lessee 
shall provide Lessor with written notice of any such alterations, improvements or 
additions at least seven (7) days prior to the commencement of any such work, 
together with a detailed description of the nature and extent of such alterations, 
improvements and/or additions including any and all plans, sketches or drawings 
that are available.

(ix) In the absence of a request of Lessor to Lessee, as provided in 
paragraphs 5A(i) and/or 5A(ii) above, Lessee shall not be required to relocate its 
duty free store. The parties agree that the circumstances described in paragraphs 
5A(i) and/or 5A(ii) above represent the parties’ best efforts to anticipate the 
relocation requirements and plaza reconfiguration steps anticipated by Lessor and 
the parties agree to cooperate to accommodate changes in such requirements if 
actual circumstances are different from those currently anticipated.

6. Section 10 of the Lease (Indemnity; Insurance; Damage and 
Destruction) is amended by adding to Section 10A of the Lease the indemnification 
requirements set forth in Exhibit A to this Amendment.

Section 10 of the Lease is further amended by deleting the last sentence of 
paragraph B and replacing it with the following:

General liability coverage shall have not less than a combined single limit of 
$5,000,000, and damage to property shall have a minimum limit of $500,000 with 
a per claim deductible of $25,000. Lessee's insurance may be maintained by
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Lessee under a blanket or umbrella policy covering the Premises as well as other 
premises of Lessee.

In addition, with respect to Paragraph D of Section 10 of the Lease there shall be 
added the following:

Lessee also shall provide Lessor with verification of the required coverages, as 
described herein and in Exhibit A to this Amendment, no later than the 
commencement by Lessee of each demolition and/or construction (whichever 
comes first) following the First Relocation Date and following the Second 
Relocation Date. By their terms, such policies shall not be terminable or 
cancelled without thirty (30) days’ prior written notice to Lessor.

7. Section 11 of the Lease (Signs) is amended by adding the following:

At any time Lessor may object to the size, content or aesthetics of any sign 
erected or displayed by Lessee, in which case Lessor and Lessee shall meet in 
order to discuss mitigating the objectionable aspect of such sign(s) (if possible). 
In the event that the parties are unable to agree upon how to mitigate the 
objectionable aspect on any such sign(s), Lessor in its sole discretion (which may 
be unreasonable) may require the removal of any sign(s) within ten (10) days of 
its written request. Notwithstanding the foregoing, Lessee may utilize any sign, 
decoration, lettering or advertising matter within the interior of the Premises on a 
temporary basis to advertise special sales or promotional events without Lessor’s 
approval, provided that such temporary signs are professionally made and in good 
taste.

8. Section 16 of the Lease (Conflict of Laws) is amended by adding the 
following provision.

(a) Governing Law. The Lease, as amended hereby, shall be construed in 
accordance with, and governed by, the laws of the State of New York 
applicable to contracts made and to be performed wholly within the State 
of New York.

(b) Submission to Jurisdiction; Service of Process. The parties hereto hereby 
irrevocably submit to the jurisdiction of the state courts of the State of 
New York in Erie County and to the jurisdiction of the United States 
District Court for the Southern District of New York, for the purposes of 
any suit, action or other proceeding arising out of or based upon the Lease, 
as amended hereby, or the subject matter of the Lease. The parties hereto, 
to the extent permitted by applicable law, hereby waive, and agree not to 
assert, by way of motion, as a defense, or otherwise, in any such suit, 
action or proceeding brought in the above-named courts, any claim that it 
is not subject personally to the jurisdiction of such courts, that the suit, 
action or proceeding is brought in an inconvenient forum, that the venue 

9

280



of the suit, action or proceeding is improper or that the Lease or the 
subject matter of the Lease may not be enforced in or by such court. Each 
of the parties hereto hereby consent to service of process by mail, at its 
address to which notices are to be given to it pursuant hereto.

9. Section 19 of the Lease is deleted.

10. Lessee shall pay, or reimburse Lessor for payment of, any taxes or 
payments in lieu of taxes to the City of Buffalo, the Niagara Frontier Transportation 
Authority (or any successor thereto), the County of Erie, the State of New York and/or 
any other taxing authority charged to Lessor which are based upon or derived from rental 
income received by Lessor under the Lease, as amended hereby. As of the date of this 
Amendment, no such charges exist and payments currently made by Lessor to the City of 
Buffalo and the Niagara Frontier Transportation Authority are not considered by Lessor 
to be based upon or derived from rental income received by Lessor under the Lease, as 
amended hereby.

Further, should Lessee’s business conducted at the demised premises be subject to 
taxation (including without limitation sales tax, use tax, value added tax upon Lessee’s 
business or upon goods sold by Lessee (including any and all taxes and/or fees levied on 
goods sold by Lessee before Lessee’s having accepted delivery or taken possession of 
such goods at the demised premises), governmental fees or other assessment by a 
government or governmental agency at any time during the Term of the Lease (including 
all Option Periods), any and all such taxes, fees or other assessments shall be the 
responsibility of Lessee and Lessee shall promptly reimburse Lessor for any payments 
made by Lessor arising from the imposition of any taxes, fees or other assessments upon 
Lessee’s business.

Lessee shall have the right to contest or review the imposition of any of the 
foregoing taxes, fees or assessment by legal proceedings or in such manner as Lessee, in 
its opinion, shall deem advisable (which proceedings or other steps taken by Lessee shall 
be conducted diligently). No such contest shall defer or suspend Lessee’s obligation to 
pay the foregoing taxes, fees or assessments as herein provided pending the contest 
(which amounts may be paid into an escrow as agreed upon by Lessor and Lessee, if 
appropriate, during the pendency of such proceedings).

Lessee, upon request by Lessor, will promptly exhibit to Lessor all paid bills for 
taxes, fees or assessments (as contemplated herein) payable during the preceding twelve 
(12) months.

11. (a) For purposes of this Lease, “Hazardous Materials” means any 
explosives, radioactive materials, hazardous wastes, or hazardous substances, including 
without limitation substances defined as "hazardous substances" in the United States 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended 42 U.S.C. 9601-9657; the Hazardous Materials Transportation Act of 1975, 449 
U.S.C. 1801-1812; the Resource Conservation and Recovery Act of 1976, 42 U.S.C.
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6901-6987; or any other federal, state or local statue, law, ordinance, code, rule, 
regulation, order, or decree regulating, relating to, or imposing liability or standards of 
conduct concerning hazardous materials, waste, including infectious waste, or substances 
now or at anytime hereafter in effect (collectively, “Hazardous Materials Laws”).

(b) Lessee will not cause or permit the storage, use, generation, or disposition of 
any Hazardous Materials in, on, or about the demised premises by Lessee, its agents, 
employees, or contractors. Lessee will not permit the demised premises to be used or 
operated in a manner that may cause the demised premises or any part of the Peace 
Bridge Plaza to be contaminated by any Hazardous Materials in violation of any 
Hazardous Materials Laws. Lessee will immediately advise Lessor in writing of (i) any 
and all enforcement, cleanup, remedial, removal, or other governmental or regulatory 
actions instituted, completed, or threatened pursuant to any Hazardous Materials Laws 
relating to any Hazardous Materials affecting the demised premises and (ii) all claims 
made or threatened by any third party against Lessee, Lessor, or the demised premises 
relating to damage, contribution, cost recovery, compensation, loss or injury resulting 
from any Hazardous Materials on or about the demised premises. Without Lessor’s prior 
written consent, Lessee will not take any remedial action or enter into any agreements or 
settlements in response to the presence of any Hazardous Materials in, on or about the 
demised premises or the Peace Bridge Plaza.

(c) Lessee will be solely responsible for and will defend, indemnify and hold 
Lessor, its agents, and employees harmless from and against all claims, costs and 
liabilities, including attorney’s fees and costs, arising out of or in connection with 
Lessee’s breach of its obligations in this Section. To the extent the Hazardous Materials 
were introduced by Lessee, Lessee will be solely responsible for and will defend, 
indemnify, and hold Lessor, its agents, and employees harmless from and against any and 
all claims, costs, and liabilities, including attorney’s fees and costs, arising out of or in 
connection with the removal, cleanup, and restoration work and materials necessary to 
return the demised premises and any other property of whatever nature located at the 
Peace Bridge Plaza to their condition existing prior to the appearance of Lessee’s 
Hazardous Materials on the demised premises. Lessee’s obligations under this Section 
will survive the expiration or other termination of the Lease.

11
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IN WITNESS WHEREOF, the parties hereto have executed this Amendment as 
of the date first above written.

BUFFALO AND FORT ERIE PUBLIC AMMEX TAX AND DUTY FREE

12
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STATE OF NEW YORK

COUNTY OF ERIE

Notary Public

On the day of/^^Zc^r, in the year 2004, before me, the undersigned, a

notary public in and for said state, personally appeared, Ron Rienas, personally known to 
me or proved to me on the basis of satisfactory evidence to be the individual whose name 
is subscribed to the within instrument and acknowledged to me that he executed the same 
in his capacity, and that by his signatures on the instrument, the individuals or the person 
on behalf of which the individual acted, executed the instrument.

Notary Public, State of New York 
Reg. 401BE6005513 

Qualified in Niagara County
My Commission Exoims April 13.

STATE OF FLORIDA )
) ss:

COUNTY OF MIAMI-DADE )

On the 23^ day of , in the year 2004, before me, the undersigned, a  

notary public in and for said State, personally appeared, ,  
personally known to me or proved to me on the basis of satisfactory evidence to be the 
individual whose name is subscribed to the within instrument and acknowledged to me 
that he executed the same in his capacity, and that by his signatures on the instrument, the 
individuals or the person on behalf of which the individual acted, executed the 
instrument.

Notary Public

DAVID J. TANEY 
MY COMMISSION # DD 254510 

EXPIRES: November 7,2007 
Bonded Thru Notary Put* Undowtta

13
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EXHIBIT A

FIRST AMENDMENT TO LEASE

Indemnification.

(a) To the fullest extent permitted by law, Lessee shall defend, indemnify and hold 
harmless Lessor and consultants, agents, officers, directors and employees of Lessor (individually 
or collectively, “Indemnitees”) from and against all claims, damages, liabilities, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or in any way connected with 
the performance or lack of performance of the work contemplated in Section 5 of the 
Amendment, including without limitation any act or omission of Lessee or anyone directly or 
indirectly retained or engaged by Lessee. Lessee’s obligations hereunder shall apply regardless 
of whether or not any such claim, damage, liability, loss or expense is or may be attributable to 
the fault or negligence of Lessee.

This promise by Lessee to defend, indemnify and hold harmless the Indemnitees shall not 
extend to claims, damages, liabilities, losses or expenses which are solely the result of the 
Indemnitees’ own negligence or acts.

(b) With respect to any and all claims against an Indemnitee by any employee of 
Lessee or anyone directly or indirectly retained or engaged by Lessee or anyone for whose acts 
Lessee may be liable, the indemnification obligation hereunder shall not be limited by any 
limitation on the amount or type of damages, compensation or benefits payable by or for Lessee 
under workers’ compensation acts, disability benefit acts or other employee benefit acts.

(c) The indemnification obligation hereunder shall not be limited in any way by the 
amount or type of insurance required to be provided to or for the benefit of an Indemnitee as 
described in Section 6 of the .Amendment.

Insurance

Lessor shall be named as an additional insured under a $25 million general liability/excess 
liability policy(ies) obtained by Lessee on a primary and non-contributory basis. A waiver of 
subrogation in favor of the additional insured shall apply to general liability and workers 
compensation insurance. Lessor shall be entitled to review and reasonably accept or reject the 
form of such insurance. In addition, Lessee shall obtain insurance covering Lessee’s 
indemnification obligations hereunder. Lessor shall also be named as an additional insured under 
the general liability policy(ies) maintained by Lessee’s contractors and subcontractors, as related 
to the construction of the Transition Store and Permanent Store.

217873

14

285



SECOND AMENDMENT TO LEASE

BETWEEN

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY

AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

This Second Amendment to Lease (this “Amendment”) is effective as of the 13th day of 
February, 2006 and amends the Lease dated May 1, 1995 (the “Lease”) between the Buffalo and 
Fort Erie Public Bridge Authority (as “Lessor”) and AMMEX Tax and Duty Free Shops, Inc. (as 
“Lessee”), such Lease having been amended by the First Amendment to Lease dated April 23, 
2004 (the “First Amendment”).

The Lease, as amended, is in full force and effect. The “Transition Store,” as that term is 
defined in Section 2(b) of the First Amendment, has been completed and is open to the public. 
The parties desire that certain designated space in the Transition Store be made available to the 
Lessor, which in turn shall make such space available to the General Services Administration of 
the United States Government (“GSA”). In consideration of the covenants and agreements 
contained herein, the parties agree as follows.

1 • Occupancy Agreement. Lessee shall permit Lessor to occupy and control the 
space designated in the premises of the Transition Store shown in Schedule A attached hereto 
and made a part hereof (the “Designated Space”). Lessor shall have access to the Designated 
Space at all times, provided that the Designated Space shall have its own entrance, and Lessor’s 
access to and/or use of the Designated Space shall not interfere with the conduct of Lessee’s 
business in the Transition Store. Such occupancy rights shall extend for a period of ten (10) 
years following the date hereof, provided, however, that such occupancy rights shall terminate at 
such time as the Transition Store is closed to the public as provided in the First Amendment in 
order to accommodate the Capacity Expansion Project as defined in Section 2(c) of the First 
Amendment.

2. Assignment to GSA. Lessor shall assign the occupancy rights granted pursuant to 
paragraph 1 above to GSA. Lessee hereby consents to such assignment. GSA shall agree to the 
terms and condition of Section 11 of the First Amendment (prohibition on storage of hazardous 
substances). Lessee agrees to execute and deliver such further documentation as may be 
required in order to effect such assignment, including a consent to such assignment in favor of 
GSA and an estoppel certificate addressed to GSA.

3. Occupancy Fee. Lessor shall pay Lessee a monthly fee on the first day of each 
month equal to $640.00 per month, prorated based upon days in the month for any partial month 
of occupancy.

4. Utilities and Insurance. Lessee shall maintain the insurance on the Designated 
Space as provided in the Lease, as amended by the First Amendment; provided that, in the event 
the nature of Lessor’s or GSA’s use of the Designated Space warrants additional insurance 
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coverage or different types of insurance, Lessor and/or GSA shall obtain such insurance at 
its/their sole cost and expense. Lessor shall pay all utilities associated with the Designated 
Space.

5. No Other Change. Except as modified by this Amendment, none of the terms or 
conditions of the Lease, as amended by the First Amendment, are modified or waived.

IN WITNESS WHEREOF, the parties hereto have executed this Amendment as of the 
date first above written.

BUFFALO AND FORT ERIE PUBLIC 
BRIDGE AUFfflWY

Rienas, General Manager

DUTY FREE AMERICAS, INC.
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STATE OF NEW YORK )
) SS*

COUNTY OF ERIE )

.On the day of February, in the year 2006, before me, the undersigned, a notary
public in and for said state, personally appeared, Ron Rienas, personally known to me or proved 
to.me on the basis of satisfactory evidence to be the individual whose name is subscribed to the 
within instrument and acknowledged to me that he executed the same in his capacity, and that by 
his signatures on the instrument, the individuals or the person on behalf of which the individual 
acted, executed the instrument.

KIMBERLEE A, BENDERS
Notary Public, State of New York

Reg. S01BE6005513
Qualified in Niagara County z

My Commission Expires April 13,20Q (i Notary Public

STATE OF FLORIDA )
£> ) ss-

COUNTY OF AflAhfi-BADE )

On the day of February, in the year 2006, before me, the undersigned, a notary
public in and for said state, personally appeared, TSZ'c , personally known
to me or proved to me on the basis of satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that he executed the same in his 
capacity, and that by his signatures on the instrument, the individuals or the person on behalf of 
which the individual acted, executed the instrument.

DAVID J, TANEY

A MY COMMISSION #DD 254510 
? EXPIRES: November 7,2007 

Bomfc Thru Notary Public Unrtawrtas

Notary Public

3
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THIRD AMENDMENT TO LEASE
BETWEEN 

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY 
AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

I his I hiid Amendment to Lease (this “Amendment”) is dated as of the | *7 day of March 2009 
and amends the Lease dated May 1, 1995 between the Buffalo and Fort Erie Public Bridge Authority 
(Lessor ) and AMMEX Tax and Duty Free Shops, Inc. (“Lessee”) (the “Original Lease”) as such 
Original Lease was amended by a First Amendment to Lease (the “First Amendment”) between Lessor 
and Lessee dated April 23 , 2004 and by a Second Amendment to Lease (the “Second Amendment”) 
between Lessor and Lessee dated February 13, 2006 (such Original Lease as amended by the First 
Amendment and the Second Amendment being referred to herein as the “Lease”).

In consideration of the covenants and agreements contained herein, the parties agree as follows.

. 1. Capitalized terms used herein and not otherwise defined herein shall have the respective 
meanings given them in the Lease. The Term, “Additional Rent” is given a new definition in Section 3 
below. In the event of any conflict between the terms and conditions of this Amendment and the terms 
and conditions of the Lease, this Amendment shall be controlling.

2\ As of the date of this Amendment, Base Rent has been paid and is current, however, 
-r (asJdefined in the Lease> for the Year ended December 31, 2008, in the amount of 

$2,039,Ooo.oO was due on January 31, 2009 and was not paid by Lessee on time. The parties have 
entered into a letter agreement dated February 4, 2009 (the “Letter Agreement”) prescribing the payment 
schedule for Additional Rent for the year ended December 31,2008. The Letter Agreement contemplates 
that as a condition of accepting the payment schedule, tiie parties would enter into this Amendment.

3. Section 5 B. of the Original Lease is deleted and replaced by the following provision 
governing the payment of Additional Rent.

MonthlyPaymei  ̂ In addition to Base Rent payable during the initial
term (and any Renewal Term), commencing as of April, 2009, Lessee shall pay on the
21 day of each month of the Term and any Renewal Term additional rent (“Additional 
Rent”) calculated as follows. Each monthly payment of Additional Rent shall be the 
amount equal to the difference between (i) the aggregate Base Rent paid by Lessee during 
the then current Lease year (January through the end of the month prior to the month in 
which the payment is made) and (ii) a percentage of the aggregate gross sales of Lessee at 
the demised premises for such then current Lease year (January through the end of the 
month prior to the month in which the payment is made), such percentage to be 
calculated as follows:

(a) Sixteen percent (16%) of the first Three Million Dollars ($3,000,000) of all gross 
sales for such year,

(b) Nineteen percent (19%) of the next Three Million Dollars ($3,000,000) of al! 
gross sales for such year,

(c) Twenty-one percent (21%) of the next Two Million Dollars ($2,000,000) of all 
gross sales for such year,
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(d) Twenty-four percent (24%) of the next Two Million Dollars ($2,000,000) of all 
gross sales for such year, and

(e) Twenty-five percent (25%) of all gross sales for such year in excess of Ten 
Million Dollars ($10,000,000).

The computation of Additional Rent due for any one Lease year shall be based on the 
gross sales for that year without reference to or adjustment of the gross sales of any other 
Lease year. Lessee shall keep at its accounting offices, true and complete books and 
records and all other information necessary in order to determine gross sales on a current 
daily basis. Upon seven (7) days prior written notice, Lessee shall make available for 
inspection and audit by a representative of Lessor, at reasonable times during business 
hours, all such books, records and other information in order to allow Lessor to verify 
such statements of gross sales. Lessor must inspect and audit such records within two 
years after the date of each annual statement and Lessor’s inspection and audit shall be 
limited to the period covered by such statement. If any inspection or audit by Lessor 
reveals an understatement by Lessee of gross sales by more than two percent (2%) and 
such understatements occur twice or more within any five-year period, Lessee shall pay 
Lessor on demand for the cost of each such inspection and audit, as well as five (5) times 
the amount by which Additional Rent was understated or underpaid for each applicable 
period. Lessor shall hold in confidence all sales figures and other information obtained 
from Lessee’s records and statements.

4. Additional Rent for the months of January and February, 2009, shall also be due and paid 
on April 21, 2009, calculated in the manner provided above.

5. Section 5 E. of the Original Lease is deleted and replaced by the following provision 
governing Late Payment.

If payment of Base Rent, Additional Rent, or any other sum due LESSOR, or any part thereof, 
shall not be made on or prior to fifteen (15) days of the date when it is due and payable, a late 
charge of five percent (5%) of the sums overdue shall immediately be due and payable. Provided 
that Lessee shall have timely paid (a) monthly Base Rent for the prior year, or (b) any interim 
adjusted monthly Base Rent, whichever is less, then any adjustments to Base Rent from the prior 
year shall be exempt from the aforementioned late charge for the period during which the 
statement of Lessee’s gross sales is being prepared and verified by an independent auditor 
pursuant to Section 5B of the First Amendment.

6. The reports and certifications required by Section 4 of the First Amendment shall be 
unaffected by this Amendment and shall continue to be provided by Lessee as required in Section 4 of the 
First Amendment.

7. By amending the Lease as provided herein, the Authority is not waiving any right or 
remedy it has or may have under the Lease.

8. Notwithstanding the venue paragraph in the Letter Agreement, the parties agree that 
Section 8 of the First Amendment (which includes a venue provision) shall control and remain as a 
binding provision of the First Amendment.

Third Amendment to Lease Page 2
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9. Except as provided in this Amendment, no other provision of the Lease, the First 
Amendment, or the Second Amendment is amended by this Amendment and the Lease remains in full 
force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Amendment as of the date first above 
written.

BUFFALO AND FORT-ERIEPUBLIC
BRIDGE AUTUO

<on Rienas, General Manager

AMMEX TAX AND DUTY FREE SHOPS,

STATE OF NEW YORK
ss:

Notary Public

)
)
)

On the —(_J_ day of March, in the year 2009, before me, the undersigned, a notary public in and 
for said state, personally appeared, Ron Rienas, personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in liis capacity, and that by his signatures on the 
instrument, the individuals or the person on behalf of which the individual acted, executed the instrument.

COUNTY OF ERIE
1

KIM3ERLEE A. 1a
Notary Public Sto;.

RegÿOlKAôOOoài.

STATE OF FLORIDA )
6 ) ss:

COUNTY OF M1AMKÔADE )

On the day of March, in the year 2009, before me, the undersigned, a notary public in and
for said state, personally appeared, 5(^0*) personally known to me or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he executed the same in his capacity, and that by his signatures 
on the instrument, the individuals or the person on behalf of which the individual acted, executed the 
instrument.

DAVID J. TANEY 
MY COMMISSION #00722206 

Wj# EXPIRES: November 7,2011
Bonds# ThwMoliiiyPublhUtKtaMrllsra

Third Amendment to Lease Page 3
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FOURTH AMENDMENT TO LEASE

BETWEEN

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY

AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

This Fourth Amendment to Lease (this "Amendment") is dated as of the day 
of November, 2019 and amends the Lease dated May 1,1995 between the Buffalo and Fort Erie 
Public Bridge Authority ("Lessor") and AMMEX Tax and Duty Free Shops, Inc. ("Lessee") 
(the "Original Lease”) as such Original Lease was amended by a First Amendment to Lease 
(the "First Amendment") between Lessor and Lessee dated April 23, 2004, by a Second 
Amendment to Lease (the "Second Amendment") between Lessor and Lessee dated 
February 13, 2006 and by a Third Amendment to Lease (the “Third Amendment) between 
Lessor and Lessee dated March 17,2009 (such Original Lease as amended by the First 
Amendment, the Second Amendment and the Third Amendment being referred to herein as the 
"Lease").

In consideration of the covenants and agreements contained herein, the parties 
agree as follows.

1. Capitalized terns used herein and not otherwise defined herein shall have 
the respective meanings given them in the Lease. In the event of any conflict between the terms 
and conditions of this Amendment and the terms and conditions of the Lease, this Amendment 
shall be controlling.

2. The parties acknowledge that the Current Store has been relinquished to 
Lessor pursuant to the First Amendment.

3. Provided that there has been no default by Lessee beyond applicable grace 
and cure periods under the Lease, as amended, Lessee shall have the option to extend the term of 
the Lease for one additional Option Period of five years (such additional Option Period will be 
considered an “Option Period”), which Option Period will commence on January 1 2021 and 
expire on December 31, 2025. Upon exercise of such Option Period, such Option Period shall 
become part of the term of the Lease. If Lessee desires to exercise such option to extend for such 
Option Period, Lessee will provide notice to Lessor on or before December 31, 2019. During 
such Option Period, Lessee will pay Base Rent and Additional Rent, as required under die Lease.

4. Section 3(d) of the First Amendment is amended to provide that the Fourth 
Option Period will terminate on December 31, 2035.

5. Sections 1,2, 3, and 4 of the Second Amendment are hereby deleted in 
their entirety. Lessee will be responsible, at its sole expense, to restore the premises leased by 
Lessee to a useable condition and to remove any improvements made in connection with the 
Designated Space, as defined in the Second Amendment.

018395.00017 Business I8502407v2
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6. By amending the Lease as provided herein, the Authority is not waiving 
any right or remedy it has or may have under the Lease.

7. Except as provided in this Amendment, no other provision of the Lease, 
the First Amendment, the Second Amendment or the Third Amendment is amended by this 
Amendment and the Lease remains in full force and effect.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have executed this Amendment as of the date first 
above written.

BUFFALO AND FORT ERIE PUBLIC
BRIDGE AUTHORITY

By: 
Ron Rienas, General Manager

AMEX TAX AND DUTY FREE SHOPS, INC.

STATE OF NEW YORK )

COUNTY OF ERIE j

in the year 2019, before me, the undersigned, 
, personally known to me or proved

KIMBERLEE A,
Notary Public State . .. 

Rsg #01KA6005513
Qualified in Niagara County —

My Commission Exp. 4113 /

STATEO.F

COUNTY OF )

On the z ~z da
personally appeared k&kFr
to me on the basis of satisfactory evidence to be the individuals) whose name(s) is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the 
individuals), or the person upon behalf of which thp individuals) acted, executed .the 
instrument.

)
: ss.

Notary Public

DAWJ. TANEY
P A V, MY COMMISSION #GGæ5086 

EXPIRES: November7,2023 

Bonded Thru Notary Public iAxfawltera Notary Public

On the 13 day of /Je> v'&vkzr; in the year 2019, before me, the
undersigned, personally appeared , personally known to me or 
proved to me on the basis of satisfactory evidence fo be the inddvidual(s) whose name(s) is (are) 
subscribed to die within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, die 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument, and that such individual made such appearance before the undersigned in the

F lord . (Insert the City or other political subdivision and the state
andtoounty or other place the acknowledgment was taken.)

018395.00017 Business 18502407v2
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FIFTH AMENDMENT TO LEASE

BETWEEN

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY

AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

This Fifth Amendment to Lease (this ’’Amendment") is dated as ofthe^y day of 
April, 2020 and amends the Lease dated May 1,1995 between the Buffalo and Fort Erie Public 
Bridge Authority ("Lessor") and AMMEX Tax and Duty Free Shops, Inc. ("Lessee") 
(the “Original Lease”) as such Original Lease was amended by a First Amendment to Lease 
(the "First Amendment") between Lessor and Lessee dated April 23, 2004, by a Second 
Amendment to Lease (the "Second Amendment") between Lessor and Lessee dated 
February 13,2006, by a Third Amendment to Lease (the “Third Amendment) between Lessor 
and Lessee dated March 17, 2009 and by a Fourth Amendment to Lease between Lessor and 
Lessee dated as of November 14,2019 (the “Fourth Amendment”) (such Original Lease as 
amended by the First Amendment, the Second Amendment, the Third Amendment and the 
Fourth Amendment being referred to herein collectively as the "Lease").

Due to the severe economic hardships created across the world by the COVID-19 
pandemic and in consideration of the covenants and agreements contained herein, the parties 
agree as follows.

1. Capitalized terms used herein and not otherwise defined herein shall have 
the respective meanings given them in the Lease. In the event of any conflict between the terms 
and conditions of this Amendment and the terms and conditions of the Lease, this Amendment 
shall be controlling.

2. Base Rent due and owing under the Lease for the calendar months of 
April, May and June, 2020 (collectively, the “Crisis Months Deferred Base Rent”) will be 
deferred as set forth below, provided that Lessee performs its covenants set forth in the Lease 
and in this Amendment.

3. Additional Rent otherwise due and owing under the Lease for the months 
of April, May and June, 2020 (“Crisis Months Additional Rent”) wall still be due and payable for 
each of those months, as provided in the Lease.

4. To the extent that the Base Rent paid during calendar year 2020, together 
with the Crisis Months Additional Rent, is less than the Base Rent which would have otherwise 
been due and payable under the Lease without this Amendment, then such difference (the 
“Unpaid Rent”) will be due and owing in twelve equal month installments, at an interest rate of 4 
percent per annum computed as of December 31, 2020, along with the payments of Base Rent 
otherwise due and owing under the Lease, starting January 1, 2021 and continuing until the Base 
Rent payment due and owing on December 1, 2021.

018395.00017 Business 19616589v2
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5. For purposes of computing Base Rent during calendar year 2021, Base 
Rent and Gross Sales will be the Base Rent and Gross Sales, respectively, from calendar year
2019.

6. By amending the Lease as provided herein, die Authority is not waiving 
any right or remedy it has or may have under the Lease.

7. Except as provided in this Amendment, no other provision of the Lease, 
the First Amendment, the Second Amendment, the Third Amendment or the Fourth Amendment 
is amended by this Amendment and the Lease remains in full force and effect.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parti es hereto have executed this Amendment as of tire date first 
above written.

BUFFALO AND JORT^RIE PUBLIC
BRIDGE AIJMORITY

Ron Rifetias, General Manager

AMEX TAX AND DUTY FREE SHOPS, INC.

 By: 
Simon Falic, COO

STATE OF NEW YORK )
: ss.

COUNTY OF )

COUNTY OF

KIMBERL.EE A. KAISER

Notary Public, State of New York
Reg. #01KA60D5513

Qualified In Erie County o ? 
My Commission Exp. 4/13/202pX) 

: ss.
)

On the QU day of Vj , in the year 2020, before me, the undersigned,
personally appeared , personally known to me or proved  
to me on the basis of satisfactory evi dence to Ke the individual(s) whose name(s) is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(ies), and that by his/her/their signature(s) on (he instrument, the 
individuals), or the person upon behalf of which' thç individual(s) acted, executçKthe 
instrument.

STATE OF rL-CY? / P/)

Notary Public

On the day of , in the year 2020, before me, the   
undersigned, personally appeared personally known to me or  
proved to me on the basis of satisfactory evidence to be the individuals) whose name(s) is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(i es), and that by his/her/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument, and that such individual made such appearance before the undersigned in the 

. (Insert the City or other political subdivision and the state 
and county or other place the acknowledgment was taken.)

DAVID J. TANEY 

MY COMMISSION # GG 925086 

EXPIRES: Novambar 7.2023 

Bonded Thru Notary Public Underwriters

77^
Notary Public

/
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SIXTH AMENDMENT TO LEASE

BETWEEN

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY

AND

AMMEX TAX AND DUTY FREE SHOPS, INC.

This Sixth Amendment to Lease (this "Amendment") is dated as of--------------- ,
2022, is effective as of January 1, 2023 (the “Effective Date”) and amends the Lease dated May 
1, 1995 between the Buffalo and Fort Erie Public Bridge Authority ("Lessor") and AMMEX Tax 
and Duty Free Shops, Inc. ("Lessee") (the “Original Lease”) as such Original Lease was 
amended by a First Amendment to Lease (the "First Amendment") between Lessor and Lessee 
dated April 23,2004, by a Second Amendment to Lease (the "Second Amendment") between 
Lessor and Lessee dated February 13,2006, by a Third Amendment to Lease (the “Third 
Amendment) between Lessor and Lessee dated March 17,2009 and by a Fourth Amendment to 
Lease between Lessor and Lessee dated as ofNovember 14, 2019 (the “Fourth Amendment”), as 
amended by a Fifth Amendment to Lease between Lessor and Lessee dated as of April 27, 2020 
(such Original Lease as amended by the First Amendment, the Second Amendment, the Third 
Amendment, the Fourth Amendment and the Fifth Amendment being referred to herein 
collectively as the "Lease").

Due to the severe economic hardships created across the world by the COVID-19 
pandemic and in consideration of the covenants and agreements contained herein, the parties 
agree as follows.

.1. Capitalized terms used herein and not otherwise defined herein shall have
the respective meanings given them in the Lease. In the event of any conflict between the terms 
and conditions of this Amendment and the terms and conditions of the Lease, this Amendment 
shall be controlling.

2. As of the Effective Date, the Fifth Amendment is revoked and terminated 
in its entirety.

3. On or before January 10, 2023, Lessor will notify Lessee of the amount of 
unpaid Base Rent and Additional, and accrued interest and penalties, if any (the “Unpaid Rent”), 
due and owing by Lessee to Lessor under the Lease for the period from April 1,2020 to 
December 31,2022 (the “Rent Default Period”).

3. Provided Lessee does not default under the Lease for the balance of the 
Term, Lessor agrees to waive collection of 20% of the Unpaid Rent. If Lessee defaults under the 
Lease beyond applicable notice and cure periods at any time during the balance of the Term, the 
Unpaid Rent will become immediately due and owing.

4. Beginning on the Effective Date and continuing on the first day of each 
calendar month up to and including December 1,2027, Lessee will pay the remaining Unpaid 
Rent to Lessor in equal monthly payments, based on the amount of Unpaid Rent outstanding

01B395 00617 Bu«inc« 11919112*2
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from time to time, with addition of a per annum variable interest rate (the “Variable Rate”) equal 
to one-quarter percentage (.25%) above the US Prime Rate, as published in the Wall Street 
Journal from time to time.. On the first day of any calendar month following a change in the 
Variable Rate (each such date, an “Adjustment Date”), the monthly payment of Unpaid Rent will 
be recalculated using the outstanding Unpaid Rent owing as of such Adjustment Date and the 
new Variable Rate. All payments of Unpaid Rent will be in addition to the Base Rent and
Additional Rent otherwise due and payable under the Lease.

*
5. Notwithstanding anything to the contrary in the Lease, the current Term 

expires on December 31,2025. Provided that there has been no default by Lessee beyond 
applicable grace and cure periods, Lessee will have the option to extend the term of the Lease for 
one additional Option Period of five years, to December 31,2030 by notice to Lessor no later 
than December 31,2029, and a second additional Option Period of five years, to December 31, 
2035, by notice to Lessor no later than December 31,2034. All of the terms and conditions of 
the Lease will apply to any such option terms, except as to the number of option terms 
remaining. During each such Option Period, Lessee will pay Base Rent and Additional Rent, 
as required under the Lease.

6. Lessee will commence construction of the Permanent Store on or before 
December 31, 2035, after which time, each of the Option Periods will be deemed exercised, if 
not previously exercised by Lessee, and the term will be further extended to December 31,2045, 
on all of the same terms and conditions set forth in the Lease. Lessee will complete construction 
of the Permanent Store on or before December 31,2036.

7. By amending the Lease as provided herein, the Authority is not waiving 
any right or remedy it has or may have under the Lease.

8. Except as provided in this Amendment, no other provision of the Lease, 
the First Amendment, the Second Amendment, the Third Amendment or the Fourth Amendment 
is amended by this Amendment and the Lease remains in foil force and effect. ‘

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WI TNESS WHEREOF, the parties hereto have executed this Amendment as of the dare first 
above written.

BUFFALO AND FORT ERIE PUBLIC 
BRIDGE. ACfffiïlTY ’*N

AMMEX I AX AND DUTY FREE SHOPS, ÎNC.

Bv: 
Joseph Kearney, Senior Vice President

STATE OF NEW YORK )
: ss.

COUNTY OF )

On the <J?/^~dav in the year 2022, before me, the undersigned,  

personally appeared iC>n , personally known to me or proved
to me on the basis of satisfactory evidence to be the indivtdual(s) whose name(s) is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/lheir capacity(ies), and that by his/her/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument.

LYNDIA LEE DUBUC,
Notary Public, Province of Ontario. 

) limited to the attestation of instruments and
. ss> the taking of affidavits, tor the Buffalo and
\ Fort Erie Public Bridge Authority.

Expires November 23, 2024.

STATE OF

COUNTY OF

On the ZZW day of ft* _, in the year 2022, before me, the
undersigned, personally appeared , personally known to me or  
proved to me on the basis of satisfactory evidence tb be the indi vidual(s) whose name(s) is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their capacity(ies), and that by his/her/their signaturc(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument, and thaj; such individual made such appearance before the undersigned in the 
//a?* . (Insert the City or other political subdivision and the state
and county or other place the acknowledgment was taken.)
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UNDERTAKINGS AND REFUSALS

Undertakings Requested Answer

1. To produce the documents received from PBDF that 
support the contention that PBDF did not pay the full 
amount that it received in CERS to the Authority.

See attached. The Authority also relies on:

(a) Exhibit G to Mr. Pearce’s Affidavit sworn on 2 December 
2021;

(b) Exhibit D to Mr. Pearce’s Affidavit sworn on 13 
November 2022; and

(c) paragraph 25 of Mr. Pearce’s Affidavit sworn on 13 
February 2023.

The Authority asserts that PBDF was required to pay over 
100% of what it received from CERS. The Authority 
acknowledges that PBDF may have a different legal 
position.

2. To provide written report or documents provided to the 
Board with respect to 17 December 2020 meeting.

There were no reports of documents prepared for the 
meeting.

3. To inquire of Ms Costa to determine whether the amount 
reflected on Exhibit 1 (“Unpaid Rent for the Rent Default 
Period”) is before or after the 20% reduction.

This is the rent before the 20% abatement.

4. To advise how the base rent was calculated for 2020,
2021 and 2022 for the US tenant.

Base rent was calculated in accordance with the lease that 
was provided to PBDF.

5. To check emails to see if he received a draft of the 19 
July 2016 email from Ms. Costa before Ms. Costa sent it. 
REFUSED

Mr. Rienas searched his e-mail archives from July of 2016 
and could not locate a draft of the 19 July 2016 e-mail.

2

303



 
 

TAB 26 



304



305



 
 

TAB 27 



086306



 
 

TAB 28 



32307



 
 
 
 
 
 
 

TAB 29  



308



UNDERTAKINGS AND REFUSALS

Undertakings Requested Answer

1. To produce the documents received from PBDF that 
support the contention that PBDF did not pay the full 
amount that it received in CERS to the Authority.

See attached. The Authority also relies on:

(a) Exhibit G to Mr. Pearce’s Affidavit sworn on 2 December 
2021;

(b) Exhibit D to Mr. Pearce’s Affidavit sworn on 13 
November 2022; and

(c) paragraph 25 of Mr. Pearce’s Affidavit sworn on 13 
February 2023.

The Authority asserts that PBDF was required to pay over 
100% of what it received from CERS. The Authority 
acknowledges that PBDF may have a different legal 
position.

2. To provide written report or documents provided to the 
Board with respect to 17 December 2020 meeting.

There were no reports of documents prepared for the 
meeting.

3. To inquire of Ms Costa to determine whether the amount 
reflected on Exhibit 1 (“Unpaid Rent for the Rent Default 
Period”) is before or after the 20% reduction.

This is the rent before the 20% abatement.

4. To advise how the base rent was calculated for 2020,
2021 and 2022 for the US tenant.

Base rent was calculated in accordance with the lease that 
was provided to PBDF.

5. To check emails to see if he received a draft of the 19 
July 2016 email from Ms. Costa before Ms. Costa sent it. 
REFUSED

Mr. Rienas searched his e-mail archives from July of 2016 
and could not locate a draft of the 19 July 2016 e-mail.
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BUll..DINli FUTURES 
lHI• !'l'.A('E llRID.GE 

June 30, 2020 

VIA EMAIL (marc.garneau@part.gc.ca> 
The Honourable Marc Garneau 
Minister of Transport 
House of Commons 
Ottawa, ON KlA 0A6 

VIA EMAIL (bill.morneau@canada.@ 
The Honourable William Morneau 
Minister of Finance 
House of Commons 
Ottawa, ON KlA OA6 

49 

VIA EMA IL ws,mtnistero/publicsafetv-ministtedelasecurite.(Jublique.SJJ@c.a.nada.ca l /j 
The Honourable Bill Blair THIS IS EXHIBIT# _ _:] __ 
Minister of Public Safety and Emergency Preparedness ON THE EXAMINATION OF: 
269 Laurier Avenue West 
Ottawa, ON K1A OPS 

vs. 
YIA EMAIL (president@tbs"sctgc.ca 1 
The Honourable Jean-Yves Duclos 
President 
Treasury Board of Canada Secretariat 
8th Floor 

V S!P,Cg, B,: c\ :J<' )).,~ i:;.e<. 

90 Elgin Street 
Ottawa, ON Kl A ORS 

HELD ON!\_:rlJ_ 20K~ 

INER 
RE: INTERNATIONAL BRIDGES AND COVID·19 IMPACT at St. Catharines, Ontario 

Dear Honourable Ministers and President of the Treasury Board: 

The four Queen Elizabeth Way corridor International bridges in southern Ontario are the 
Peace Bridge operated by The Buffalo & Fort Erie Public Bridge Authority (PBA); the 
Rainbow Bridge, Whirlpool Bridge and Lewiston-Queenston Bridge opera.ted by the 
Niagara Falls Bridge Commission (NFBC). Not only do the PBA and NFBC operate the 
bridges, we are also required to provide and maintain the Customs plazas and all Customs 
buildings for both Canada and the United States. In 2019, these bridges and plazas 
processed 9.6 million cars and 1.9 million commercial trucks, supporting the economies of 
both countries. 

Both the PBA and NFBC are bi-national p.ublic entities with governi ng boards composed 
equally of Canadians and Americans, politically appointed. B.oth are legislatively mandated 
to operate on a self-sustaining basis, at arms-length fro m their respective governments. 
Both derive their revenue from vehicle tolls and rental income, including from Duty Free 
stores. 
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Due to the Covid-19 pandemic, the governments of Canada and the United States closed the 
border on March 21, 2020 to all but essential travel. Since that date, car traffic has declined 
by 95% and truck traffic has declined by 22%. The Canadian Duty Free stores have been 
closed and the U.S. Duty Free stores are seeing only a small fraction of their normal 
business. Both federal governments .have deemed our bridges an essential service to 
maintain critical bi.-national supply chains. Accordingly, we are required to keep the border 
crossings operating while the revenues re quired to do so have been decimated. 

In the United States we are compensated for providing facilities for Customs and Border 
Protection (CBP) through a lease agreement. In 2020 the PBA will receive $2.4 million 
(USO) and the NFBC will receive $3.9 million (USO) from the U.S. government for providing 
and maintaining these Customs facilities. During the Covid-19 pandemic the lease 
payments have continued unabated by the U.S. Government. Requests for building 
modifications and enhanced janitorial services required for officer and public safety are 
reimbursed in addition to the monthly rent payments. 

ln Canada, under Section 6 of the Customs Act, we are required to provide and maintain all 
Canada Border Services Agency (CBSA) plazas and facilities free of charge to the 
Government of Canada. This includes building the facilities, paying all utilities, taxes, 
janitorial, maintenance, property management, insurance and depreciation. For the Peace 
Bridge this cost is approximately $3 million annually, not including deprecialion. For the 
NFBC it amounts to $6 million annually. CBSA is currently reimbursing both organizations 
for additional janitorial services and building modifications to address Covid-19 concerns. 

We are requesting that the Government of Canada compensate the PBA and NFBC for 
all the costs associated with providing services to the Government of Canada as 
defined by Section 6 of the Customs Act. 

We know that Section 6 is not equally applied by the government at all of the international 
bridges along the Canada - U.S. border. For example,the Ogdensburg Bridge does not 
provide any Section 6 services because it chooses not to as a sole New York State Authority. 
The Seaway International Bridge also does not pay for any Section 6 services because it has 
a structural revenue issue as the majority of its users do not pay a toll and therefor the 
government of Canada picks up the costs. 

The Federal Bridge Corporation Limited (FBCL) is the federal crown corporation 
responsible for the Canadian half of four international crossings between Canada and the 
U.S. While its bridges are subject to Section 6 (except for Seaway International), it receives 
federal government funding ($3.4 million in 2019) and could avail itself of c}ddi tional relief 
funds through the normal federal budget process. 

We understand how important the border is to Canada. Nowhere is that more evident than 
Canada's commitment to the Gordie Howe Bridge. When the bridge opens, the government 
of Canada will be required to make availability payments totaling more than $150 million 
annually for 30 years to the private sector partner and therefore Section 6 will not be 
applicable at that crossing. 
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We would respectfully request that during this unprecedented time of revenue loss and 
necessity for our Section 6 responsibilities to continue, the Government of Canada review 
our request for just compensation through the lens of simple fairness. 

We thank you for your consideration. 

Sincerely, 

~I~ 
Kenneth Manning 
Chairperson 
Buffalo & Fort Erie Public Bridge Authority 

cc: Prime Minister Trudeau 
Tony Baldinelli, MP 
Chris l)lttle, MP 
Vance Badawey, MP 
Jim Bradley, Niagara Regional Chair 
Wayne Redekop, Fort Erie Mayor 
Jim Diodatl, Niagara Falls Mayor 
Betty Dlsaro, Niagara-on-the-Lake Mayor 

Michael Goodale 
Chairperson 
Niagara Falls Bridge Commission 
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Nadav Amar 

From: 
Sent: 
To: 

Ron Rienas 
Monday, December 21, 2020 12:24 PM 
Kenneth A. Manning 

Cc: Debbie Zimmerman; Dominguez, MarieTherese (DOT); Frank Cirillo; Isabel Meharry; 
Jennifer Persico; Kimberlee A. Kaiser; Lew Holloway; Mike Russo; Patrick Robson; Tim 

Subject: 
Attachments: 

Clutterbuck; Tony Masiello; Karen L. Costa / ':'\ 
RE: Peace Bridge Duty Free (PBDF) THIS IS EXHIBIT# U 
20201221_ 113534.pdf ON THE EXAMINATIONOF~ 

R ......... 0 .... 0._R..._;,:,.g :_!n l,dg _.SL.._IN 

Ken, 

vs. 
Attached is the letter sent today to PBDF, as prepared by Gowlings. 

Ron Rienas 

P«aee B,:~DA,~~e 

General Manager 

Buffalo & Fort Erie Public Bridge Authority 

100 Queen Street, Fort Erie, ON L2A 356 I 1 Peace Bridge Plaza, Buffalo, NY 14213 

~ LO 0~ 2°3_ 20e..3 

OFFICIAL EXAMINER 
at St. Catharines, Ontario 

rr@peacebridge.com T 905-994-3676 I T 716-884-8636 I F 905-871-9940 I F 716-884-2089 I C 905-651-2206 

From: Kenneth A. Manning <KManning@phillipslytle.com> 
Sent: Thursday, December 17, 2020 8:18 PM 
To: Ron Rienas <rr@peacebridge.com> 

-

Cc: Debbie Zimmerman <d.zimmerman@grapegrowersofontario.com>; Dominguez, MarieTherese (DOT) 
<MarieThe rese. Dominguez@dot.ny.gov>; Frank Cirillo <Frank.Cirillo@dot.ny.gov>; Isabel Meharry 
<meharryisabel@gmail.com>; Jennifer Persico <jpersico@lippes.com>; Kimberlee A. Ka iser <kak@peacebridge.com>; 
Lew Holloway <1holloway37@gmail.com>; Mike Russo <michael.russo@ag.ny.gov>; Patrick Robson 
<robson.patrickj@gmail.com>; Tim Clutterbuck <tim.clutterbuck@valbrunaasw.ca>; Tony Masiello 
<tony@mmcassoc.com>; Karen L. Costa <klc@peacebridge.com> 
Subject: Re: Peace Bridge Duty Free (PBDF) 

Ron, 

Thank you for consulting with Gowlings. 

Please share their letter in due course. 

Ken 

Sent from my iPhone 

Kenneth A. Manning 
Partner 
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One Canals1de 
125 Main Street 
Buffalo, NY 14203-2887 
Phone 716 847 7041 
Fax 716 852 61C0 
KManning@phillioslytle.com 
www.phillipslytle.com 
Download vCard 

This elect ronic tr2nsmission and any attachments hereto are ·ntended oniy for the use of th,~ indiv idual or e: r t ity w which it is a-:Jcl ,f'!>Sed and 
may contain confid1?ntial information belonging to t h i-ender which is r·rN ec.:,id by t he atto rr ey-clien t 1)r i·; i cg". , f you have rec,; , r re, believe 
that you are not the intended recipient, you are hereby not ifi•:!d that any disclt)sure, copying, distribution or tr,,~ taking of any action in 
reliance on the contents of t his electronic t ransmission is strictly prohibited . . -f you have reason to believe t hat yC\u have receivE.d this 
transmission in error, please notify immediately by return e-mail and deh~te .rnd destroy t his c•)mmunication . 

WARNING : E-mail communications cannot be guaranteed to be timely, secure, error-free or \i rus-free. The recipient of th is communicc1tion 
should check this e-mail and each attachment for the presence of v iruses. The sender does not accept any li3bility for any errors or omissions 
in the content of this electronic communication which arises as a result of e-mail transmission. 

On Dec 17, 2020, at 7:56 PM, Ron Rienas <rr@peacebridge.com> wrote : 

•Jr.ts rn d I nks 

CONFIDENTIAL 

As discussed at this morning's Board meeting, Karen and I had a conference call with our legal counsel, 
Gowlings, this evening. 

I forwarded Gowlings the resolution that the Board approved this morning: 

Peace Bridge Duty Free 

"THAT subject to legal approval, the Board adopts the below resolution : 

THAT the Buffalo and Fort Erie Public Bridge Authority demand a partial rent payment from 
Peace Bridge Duty Free in the amount of $1 million by December 31, 2020. 

THAT a rent repayment schedule and associated guarantees of full payment be developed with 
legal counsel. 

THAT in the event of default by Peace Bridge Duty Free, and subject to legal review, staff be 
authorized to negotiate lease terms with the 2nd bidder in the June 2016 RFP process." 

Their recommendation was that the last paragraph be deleted. While they agree with the sequential 
nature of the resolution, should this end up in court the last paragraph appears pre-determinative and 
could be construed as the PBA having a plan to oust PBDF. What happens in the event of default can be 
determined by the Board at a later date. 
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Insofar as demanding payment, Gowlings advised that any request needs to be reasonable, 
notwithstanding that no payments have been made as required by the lease. If the request is not 
reasonable then it is likely that PBDF would bring an action called "relief from forfeiture". This allows a 
tenant to ask the court to grant relief and the courts have wide discretion to do so under the Law and 
Equity Act if such relief would be fair and just under the circumstances. The Covid pandemic would 
certainly be a circumstance that justifies relief. With the financial analysis that Karen provided, 
Gowlings agreed that a $1 million demand is reasonable, noting that it is based only on what PBDF 
provided to us t hus far. For example, we do not have audited financial statements. 

While the PBDF lease does not have a force majeure clause, Gowlings advised t hat Courts are leaning 
towards all leases being treated as having a force majeure clause even if they don't, given the unique 
and long term nature of the Covid pandemic. They sa id no judge want to put an established long term 
business out of business because of Covid. In this case it is not only Covid but the resultant actions by 
t he government that closed the border to most traffic, distinguishing it from other businesses. 

Gowlings recommended that PBDF be required to provide a repayment schedule and that would be the 
opportunity negotiate timing and guarantees of full rent payment. 

Gowlings will be preparing a letter for my signature demanding the $1 million payment and requesting a 

payment schedule. 

Ron Rienas 

General Manager 
Buffalo & Fort Erie Public Bridge Authority 

100 Queen Street, Fort Erie, ON L2A 356 I 1 Peace Bridge Plaza, Buffalo, NV 14213 
rr@peacebridge.com T 905-994-3676 I T 716-884-8636 I F 905-871-9940 I F 716-884-2089 I C 905-651-2206 
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CROSSIN G PA T HS BUILDING FUTU RES 
THE PEACE BRIDGE 

December 21, 2020 

Via Registered Mall 
Peace Bridge Duty Free Inc. 
Attn: Greg O'Hara 
P.O Box 339 
Peace Bridge Plaza 
Fort Erie, ON L2A SN1 

Dear Mr. O'Hara: 

RE: LEASE DATED JULY 28, 2016 {THE "L EASE"} BETWEEN BUFFALO AND FORT ERIE 
PUBLIC BRIDGE AUTHORITY, AS LANDLORD, AND PEACE BRIDGE DUTY FREE 
INC., AS TENANT 

As you know, the Tenant's last payment of rent under the Lease was on March 2, 2020. The Landlord 
and the Tenant entered into a rent deferral agreement dated April 27, 2020, to, among other things, 
defer the payment of certain rent arrears until July 31, 2020, after hich the deferred rent was to be 
paid in accordance with the rent deferral agreement and all other regular payments of rent was to 
be paid as and when due under the Lease. Following the expiry of the rent deferral period, the 
Tenant has not made any payment of rent to the Landlord. As noted above, the Tenant's last 
payment of rent under the Lease was on March 2, 2020. As at the date of this letter, the Tenant 
owes $3,130,000 in rent arrears under the Lease through December 31, 2020. 

This letter services as notice to the Tenant of its default under the Lease for nonpayment of rent. 

The Landlord demands that the Tenant pay to the Landlord an amount of $1,000,000.00 in rent 
arears owing under the Lease on or before December 31, 2020. In addition to the payment of the 
$1,000,000.00 referred to above, the remaining portion of the unpaid rent arrears (in the amount of 
$2,130,000) is also to be paid by the Tenant and the Landlord requires a payment schedule for such 
portion of the unpaid rent arrears, to be satisfactory to the Landlord. For greater certainty, the 
Tenant's obligation to pay rent under the Lease as it regularly falls due continues notwithstanding 
the payment of the rent arrears and all unpaid rent arrears must be paid in full. 

This letter is an offer that does not alter the Landlord's strict legal rights under the Lease, which 
remain in full force and effect. 

Yours truly, • __ 

BUFFAL~~Di ·;~ ~UBLIC BRIDGE AUTHORITY 

Per: l.'1:;' ::::-~'7-J~'----:::----;-:-:-- ---
"-R n ienas, General Manager 

Authorized Signatory 

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY 
100 QUEEN STREET, FORT ERIE, ON L2A 3S6 • l PEACE BRIDGE PLAZA, BUFFALO, NY 14213-2495 

PHONE (905) 871-1608/(716) 884-6744 • FAX (905) 871 -9940/(716) 884-2089 
ACTIVE_CA\ 42685606\2 WWW peacebriclgc .com • 
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RENT DEFERRAL AGREEMENT

THISAGREEMENT made the J?*) ^av of April. 2020?

BETWEEN: ‘ '

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY
(the “Landlord")

AND

PEACE BRIDGE DUTY FREE INC.
(the "Tenant")

WHEREAS:

A. By a lease made July 28, 2016 between the Landlord and the Tenant, the Tenant leased from the 
Landlord certain premises (the "Premises") municipally known 1 Peace Bridge, Fort Erie, Ontario, 
for a term commencing November 1,2016 and expiring October 31,2031; and

B, Due to travel restrictions and economic hardships created across the world by the COVID-19 
pandemic, the Tenant requests rent relief.

NOW THEREFORE THIS AGREEMENT WITNESSES In consideration of the covenants and agreements 
contained herein, and for other good and valuable consideration, the receipt of sufficiency whereof Is 
hereby acknowledged, the parties agree as follows:

1. INTERPRETATION

1.1 Expressions in Lease: Unless expressly provided to the contrary In this Agreement, all terms 
defined In the Lease shall have the same meaning In this Agreement.

1.2 Definitions and Interpretation; The Lease Is amended by adding the following definitions 
thereto:

"Amortization Period" means the one year period commencing on the Restart Date. 

"Suspension Date" means April 1,2020.

"Deferred Rent" means the Base Rent otherwise payable by the Tenant pursuant to the Lease 
during the Rent Deferral Period but for the terms of this Agreement,

"Rent Deferral Period" means the period commencing on the Rent Suspension Date to and 
Including the earlier of:

I. July 31, 2020; or
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II. the last day of the month following the date that the Tenant has fully reopened the Duty 
Free Shop for business after the restrictions on non-esse.ntial travel between Canada 
and the United States are lifted (for greater clarity, a partial reopening to accommodate 
essential travel does not constitute a full reopening).

"Required Conditions" means:

I. the Tenant pays all Additional Rent throughout the Rent Deferral Period, including 
without limitation,-all Operating Costs and Property Taxes;

II. the Tenant does not seek benefit or protection of any statute for the benefit of 
bankrupt or Insolvent debtors, including’without limitation, a proposal, assignment or 
arrangement with Its creditors or the repudiation or disclaimer of the Lease;

III. there has not been a Transfer (as defined In section 14.01 of this Lease); and

Iv. the Tenant strictly compiles with all of the terms of the Lease and there Is no Event of 
Default; and

v. the Tenant strictly complies with all of the terms of this Agreement (Including without 
limitation, the representations and warranties herein).

"Restart Date" means the day Immediately following the last day of the Rent Deferral Period.

2. RENT DEFERRAL

2.1 Tenant's Representations and Warranties: The Tenant represents and warrants to the Landlord 
the following: •

(a) the Tenant temporarily closed Its business at the Premises on or about March 21, 2020 
and will fully re-open for business at the Premises as soon the restrictions on non- 
essential travel between Canada and the United States of America are lifted; and

(b) the Tenant has and will continue to use Its best efforts to take advantage of all 
government programs offering financial relief from the effects of the COVID-19 
pandemic, including without limitation, any Income tax deferral or reduction, rent 
assistance, employee wage and benefit subsidies and the like, with a view to ensuring 
that the Tenant Is and remains a financially viable business, and shall keep the Landlord 
apprised of the Tenants efforts In this regard.

2.2 Rent Suspension and Deferral: Provided the Required Conditions are met both throughout the 
Rent Deferral Period and the Amortization Period, then notwithstanding anything In this Lease to 
the contrary, the Tenant's obligation to .pay the Deferred Rent during the Rent Deferral Period 
shall be suspended and deferred and shall not be payable until the Restart Date. The Tenant 
shall, however, be bound bv all the other terms and conditions of this Lease during the Rent 

z Suspension Period. For the, purpose of clarity, It Is understood and agreed that If any of the 
z Required Conditions are not met, the Tenant's right to suspend and defer payment of Deferred 

Rent during the Rent Suspension Period shall be Immediately forfeited and withdrawn 
retroactive to the Rent Suspension Date and the Deferred Rent that would otherwise have been 
payable during the Rent Suspension Period to the date of such forfeiture shall be Immediately 
due and payable together with Interest thereon at the rate set forth In the Lease for non
payment of Rent, calculated from the date each such Installment of Deferred Rent would 
otherwise have been payable pursuant to Lease but for this Agreement. Except as expressly
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suspended and deferred In accordance with this section, the Tenant shall continue to pay all Rent 
In accordance with the Lease.

2-3 Repayment of the Deferred Rent; Repayment of the Deferred Rent shall commence on the 
Restart Date. The aggregate amount of Deferred Rent together with interest thereon at the rate 
of 4% per annum shall be amortized over the Amortization Period and repaid by the Tenant in 
equal consecutive monthly Instalments on the first day of each month from and Including the 
Restart Date, without abatement or set-off, In the same manner as Rent. The Tenant covenants 
and agrees that if at any time, any of thé Required Conditions are not met, the Landlord's 
agreement to amortize'the repayment of the Deferred Rent shall be deemed to have been 
immediately withdrawn and the Tenant shall immediately pay to the Landlord the then 
outstanding unamortized balance of the Deferred Rent together with Interest thereon at the rate 
of 4% per annum.

3. ACKNOWLEDGEMENT

3.1 Acknowledgement; The Tenant confirms that, as of the date hereof, (a) the Landlord Is not In 
default under any obligation of the Landlord’ under the Lease and (b) there are no disputes or 
daims outstanding by the Tenant against the Landlord In respect of any past billings, rental 
recoveries or other matters pertaining to the Lease.

4. NO AGREEMENT

4.1 This Agreement shall be doemed not to have been executed and delivered by the Landlord until:

I, this Agreement has been duly executed by all the other parties hereto and the Landlord 
has received at least one executed original hereof; and

» I
II. the Landlord has received payment of the sum of $3,000 plus the applicable HST 

thereon, being the estimated legal fees Incurred by the Landlord In relation to the 
request for rent-relief and the preparation of this Agreement.

Until the aforesaid deliverables have been received by the Landlord, the Landlord may, at Its sole 
option, by written notice to the Tenant, withdraw any agreement In respect of rent-relief and 
this Agreement shall be null and void and of.no further force or effect.

5. AGREEMENT PART OF LEASE

5.1 Agreement Part of Lease; This Agreement shall be read In conjunction with the Lease and shall 
form a part thereof and all provisions of the Lease Insofar as applicable and except as amended 
by this Agreement shall continue In full force and effect and shall be binding upon and shall 
enure to the benefit of the parties, their successors and permitted assigns.

5.2 Further Assurances: Each party shall at any time and from time to time, upon the request of the 
other party, execute and deliver such further documents and-do such further acts and things as 
the other party may reasonably request to evidence, carry out and give full effect to the terms, 
conditions, Intent and meaning of this Agreement.

5.3 Counterparts: This Agreement may be executed by the parties In separate counterparts each of 
which when so executed and delivered to all of the parties shall be deemed to be and shall be 
read as a single agreement among the parties.

[Signature Page Follows]

i ' ■ .

i
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IN WITNESS WHEREOF the parties hereto have duly executed this Agreement with effect on the date first 
set out on the first page of this Agreement.

RT ERIE PUBLICBUFFALO
BRIpGE^

Name: ■ ■ffifcrXaS

Title: p /

Per: _______________ '
Name: ■
Title: ■

I/JAR? have authority to bind the corporation

FREE INC.

Per:
Name: ■ 
Title: 0

PEACE BRIDG

Per: ______________
Name: ■
Title: ■ 

c/s

l/We have authority to bind the corporation
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GOWLING WLG

September 8, 2021

Via Registered Mail

Peace Bridge Duty Free Inc.
PO BOX 339 STN Main
Fort Erie, Ontario
L2A5N1

1 Peace Bridge
Fort Erie, Ontario
L2A 5N1

Attention : Greg O’Hara and Jim Pearce

Christopher M Stanek 
Direct +1416 862 4369 

Christopher slanek@qowlinqwlq com 
File no K0565679

Dear Mr O’Hara and Mr. Pearce:

Re:' Buffalo and Fort Erie Public Bridge Authority and Peace Bridge Duty Free Inc.

Please find enclosed a Notice of Default, dated September 8, 2021 and Notice of Default pursuant to 
Subsection (19)2 of the Commercial Tenancies Act, dated Septembers, 2021.

Sincerely.

Gowling WLG (Canada) LLP

CMSxc
Ends.

Gowling WLG (Canada) LLP
Suite 1600. 1 First Canadian Place 
100 King Street West
Toronto ON M5X 1G5 Canada

T +1 416 862 7525 
F +1 416 862 7661 
gowlingwlg.com

Gowling WLG (Canady) LLP is a memoer o’ Gowling WLG an miemahonal low irm 
which ccnstsifi o! independent and autonomous entities providing services 3round 
the world Our structure <s explained in more detail at .qowiingwiq com/iegat

ACTIVE_CA\ 47417783)1
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NOTICE OF DEFAULT

TO: PEACE BRIDGE DUTY FREE INC. (hereinafter called the "Tenant")
PO Box 339 STN Main
Fort Erie, ON L2A 5N1
Attn: Greg O’Hara / Jim Pearce

and to:

1 Peace Bridge
Fort Erie, ON L2A 5N1
Attn: Greg O’Hara I Jim Pearce

RE: A lease dated as of July 28, 2016 between Buffalo and Fort Erie Public Bridge Authority
(the "Landlord") and the Tenant for premises (the "Leased Premises") comprising 
certain lands and the building located thereon all as more particularly described therein 
(the "Lease")

You have failed to pay Rent (as defined in the Lease) as and when due in accordance with the Lease. 
Further, you have failed to pay Rent as and when due in accordance with the Canada Emergency Rent 
Subsidy program administered by the Canada Revenue Agency.

As of today's date, your arrears of Rent amount to $5,931,389 (the “Arrears”), the details of which are 
set out in the attached Appendix 1. This is not acceptable and must be remedied immediately.

The Landlord requires payment of the Arrears ($5,931,389) in full, by certified funds, by 4:00 p.m. EST 
on September 17, 2021 delivered to the Landlord at 100 Queen Street, Fort Erie, Ontario L2A 3S6 to 
the attention of Karen Costa, Chief Financial Officer, failing which, the Landlord will have no choice but 
to resort to its remedies, both under the Lease and at law, without further notice to you, including without 
limitation, distraining (seizing and selling) your goods and applying the proceeds on account of the 
payment of the Arrears, or alternatively, re-entering the Leased Premises and terminating the Lease.

Finally, please be advised that no assets may be removed from the Leased Premises if the purpose of 
such removal is to defeat the Landlord's right to seize and sell those assets to satisfy the Arrears. If you 
do so, both you and any person who knowingly assists in this removal will be subject a penalty to be 
paid to the Landlord equal to double the value of the removed assets. We refer you to section 50 of the 
Commercial Tenancies Act in this regard.

The date of delivery of this notice shall be the date of its delivery to the Leased Premises, 
notwithstanding that a copy may be sent by registered mail, courier, facsimile or email to any other 
person or to the Tenant at any other address for the purposes of confirmation or courtesy only.

...2
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We regret being compelled to send you this notice but you have left us with no alternative

Govern yourself accordingly.

Dated at Toronto, Ontario, this 8th day of September 2021.

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY 
by its solicitors,
GOWLING WLG (CANADA) LLP

Christopher Stanek
Partner

ACTIVE_CA\ 4 7416213U
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Peace Bridge Duty Free 
Details of Arrears 
As of 9/7/2021

1/20 
2/20 
3/20 
4/20 
5/20 
6/20 
7/20 
8/20 
9/20 
10/20 
11/20 
12/20 
1/21 
2/21 
3/21 
4/21 
5/21 
6/21 
7/21 
8/21 
9/21

Totals 3 6,000,000 $ 700.000 ~5 162,880 S~ 21.174 $ 6,964,055 $ 171.837 $ 650,000 S 21Û.829 S 5.931,389

Base

Calculated Rent CDN

Base rent HST
CAM 

(Operating)
CAM HST 

(Operating)
Outstanding • 

September 7, 2021 I^aid

s - S - s 3
s - $ - s - S -
$ $ - s s
$ 333.333 $ 43,333 $ 8,167 $ 1,062 $ 385.695 s 9.229 $ 43,333 S 210,329 S 122.504
$ 333.333 $ 43,333 s 8.167 s 1,062 $ 385,895 s 9.229 $ 43.333 s 333.333
$ 333,333 $ 43,333 $ 8.167 $ 1.062 3 385,895 $ 9.229 $ 43,333 $ 333,333
$ 333,333 $ 43,333 s 8.167 s 1.062 S 385.895 s 9.229 $ 43.333 $ 333.333
s 333,333 $ 43,333 $ 8,167 $ 1,062 $ 385,895 $ 9.229 $ 43,333 s 333.333
$ 333,333 $ 43.333 s 8.167 s 1,062 s 385,895 s 9.229 S 43.333 s 333.333
s 333,333 $ 43,333 s 8,167 s 1,062 s 385.895 s 9,229 $ 43.333 s 333.333
s 333.333 $ 43,333 $ 9.167 s 1,062 s 385,895 $ 9.229 s 43,333 s 333.333
3 333.333 $ 43.333 $ 8,167 s 1.062 $ 385.895 $ 9.229 $ 43,333 $ 333.333
$ 333,333 $ 43,333 s 8.167 $ 1,062 $ 385,895 s 9.229 $ 43.333 $ 333.333
$ 333,333 $ 43.333 s 9,050 s 1,177 s 386,893 s 10,287 $ 43.333 $ 333.273
$ 333,333 $ 43.333 $ 9,050 s 1,177 s 386,893 s 10,167 s 43,333 s 333.393
s 333,333 $ 43,333 s 9.050 s 1.177 s 386,893 s 10.227 $ 43.333 $ 333.333
s 333,333 $ 43.333 $ 10.812 $ 1.406 $ 388,885 $ 12.218 $ 43.333 $ 333.333
3 333,333 $ 43,333 s 10.812 s 1.406 $ 388.885 s 12.218 5 43.333 $ 333,333

s 333.333 $ 43.333 $ 10.812 s 1.406 $ 388.885 $ 12,218 $ 376.667
s 333,333 $ 43.333 s 10,812 s 1,406 s 388.885 s 12,218 $ 376.667
s 333,333 3 43,333 s 10,812 $ 1,406 $ 388,885 — s 388,885

CD
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F AR

R
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R
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NOTICE OF DEFAULT PURSUANT TO SUBSECTION 19(2) 
OF THE COMMERCIAL TENANCIES ACT

TO PEACE BRIDGE DUTY FREE INC. (hereinafter called the "Tenant")
PO Box 339 STN Mam
Fort Erie. ON L2A 5N1
Attn: Greg O'Hara / Jim Pearce

and to:

1 Peace Bridge
Fort Erie. ON L2A5N1
Attn: Greg O'Hara / Jim Pearce

RE: A lease dated as of July 28, 2016 between Buffalo and Fort Erie Public Bridge
Authority (the “Landlord") and the Tenant for premises (the "Leased Premises") 
comprising certain lands and the building located thereon all as more particularly 
described therein (the "Lease")

TAKE NOTICE that the Tenant is in breach of the following sections of the Lease:

“4.06 Letter of Credit

The Tenant covenants that, on or before the Commencement Date, the Tenant shall deliver 
to the Landlord an irrevocable and unconditional letter of credit or other form of cash 
collateral security satisfactory to the Landlord (the "Letter of Credit”) in favour of Landlord 
issued by a Schedule 1 Canadian chartered bank in the amount of $50,000.00, which shall 
be held by the Landlord during the Term and any Extension Term. The Letter of Credit shall 
be in such form as is approved in advance by the Landlord. If at any time during the Term 
or any Extension Term, the Tenant defaults in the payment of any Rent or other amounts 
payable under this Lease or in the performance of any of its other obligations under this 
Lease or if this Lease is surrendered, terminated, disclaimed or repudiated whether by 
Landlord as a result of default of Tenant or in connection with any insolvency or bankruptcy 
of Tenant or otherwise, then Landlord at its option may, in addition to any and all other 
rights and remedies provided for in this Lease or at law, draw a portion of or all of the 
principal amount of the Letter of Credit, whereupon the proceeds thereof shall be applied to 
compensate Landlord for damages suffered by it as the result of Tenant's default, and the 
balance, if any, will be returned to the Tenant. If the Landlord draws all or part of the Letter 
of Credit, the Tenant shall provide the Landlord with a replacement Letter of Credit in the full 
amount of $50,000 upon written demand from the Landlord to do so. ...”

"9.02 Conduct and Operation of Business

The Tenant shall occupy the Leased Premises during the Term of the Lease and shall 
continuously and actively carry on the Permitted Use in the whole of the Leased Premises. 
In the conduct of the Tenant’s business pursuant to this Lease, the Tenant shall: 

ACTIVE CA\ 47416152M
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(a) operate its business 24 hours a day. seven days a week. 365 days a year 
with due diligence and efficiency and maintain an adequate staff to properly 
serve all customers:. .”

“17.01 Event of Default

An “Event of Default" shall be considered to have occurred when any one or more of the 
following happens:

(g) the Tenant abandons or attempts to abandon the Leased Premises or the 
Leased Premises remain vacant for ten (10) consecutive days or more 
without the prior written consent of the Landlord:1'

The Tenant is in breach of the foregoing sections of the Lease in that:

(i) it has failed to provide the Landlord with a replacement Letter of Credit in the full amount of 
$50,000 upon written demand from the Landlord to do so;

(ii) it has not continuously and actively carried on the Permitted Use in the whole of the Leased 
Premises and it has not operated its business 24 hours a day, seven days a week, 365 days 
a year,

(iii) it abandoned the Leased Premises on or about March 24, 2020,

(iv) it has let the Leased Premises remain vacant for ten (10) consecutive days or more without 
the prior written consent of the Landlord; and

(v) it has failed to re-open the Leased Premises notwithstanding that a proposal issued by the 
Tenant and received by the Landlord on August 20, 2021 states that the Tenant is ready to 
re-open, and despite the Landlord's repeated requests for the Tenant to re-open.

As such the current month's instalment of Rent (as defined in the Lease) and the next three (3) 
months’ instalments of Rent became immediately due and payable pursuant to subsection 17.02(d) 
of the Lease.

Pursuant to the provisions of the Lease and subsection 19(2) of the Commercial Tenancies Act, the 
Tenant is hereby required to remedy the above noted breaches on or before 4 p.m. (local time) 
September 22, 2021 and is required to make money compensation to the Landlord in respect of the 
full amount of the current month's instalment of Rent together with the next three (3) months 
instalments of Rent, plus legal fees and disbursements in the amount of $10,000,plus HST.

The Landlord hereby gives further notice that if the Tenant does not make such payments and 
remedy such defaults on or before 4 p.m. (local time) September 19, 2021, then, at any time 
thereafter and without further notice or demand to the Tenant, the Landlord intends to exercise its 
rights under the Lease or at law.

ACTIVE_CA\47416152\1
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The date of delivery of this notice shall be the date of its delivery to the Leased Premises, 
notwithstanding that a copy may be sent by registered mail, courier, facsimile or email to any other 
person or to the Tenant at any other address for the purposes of confirmation or courtesy only.

Dated at Toronto, Ontario,, this 8lh day of September 2021

BUFFALO AND FORT ERIE PUBLIC BRIDGE AUTHORITY
by its solicitors,
GOWLING WLG (CANADA) LLP

Christopher Stanek
Partner

ACTIVE CA\ 47416152M
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Court of Appeal File No.: COA-23-CV-1355 
Court File No. CV-21-00673084-00CL 

ROYAL BANK OF CANADA and PEACE BRIDGE DUTY FREE INC. 

Applicant Respondent (Appellant) 

Email addresses for service recipients: 
christopher.stanek@gowlingwlg.com 
patrick.shea@gowlingwlg.com 
smitra@airdberlis.com 
jnemers@airdberlis.com 
mmanchanda@spergel.ca 
lwilliams@tgf.ca  
AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca 
steven.groeneveld@ontario.ca 
insolvency.unit@ontario.ca 
lwilliams@tgf.ca 

COURT OF APPEAL FOR ONTARIO 

Proceeding commenced at Toronto 

EXHIBIT BOOK OF PEACE BRIDGE DUTY FREE INC. 

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East, Suite 1500 
Toronto, ON, M5C 3G5 

David T. Ullmann (LSO #42357I) 
Tel: (416) 596-4289 
Email: dullmann@blaney.com 

John Wolf (LSO #30165B) 
Tel: (416) 593-2994 
Email: jwolf@blaney.com 

Brendan Jones (LSO #56821F)  
Tel: (416) 593-2997 
Email: bjones@blaney.com 

Lawyers for the Respondent (Appellant) 
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