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ENDORSEMENT OF JUSTICE MYERS: 

1) The Receiver moves for approval of the sale of the former church property located at 

315-317 King Street East in Toronto. 

2) The property was used by the respondent 1871 Berkeley Events Inc. as an event 

venue for weddings and similar gatherings. 

3) The property is owned by a different company – the respondent 1175484 Ontario Inc. 

4) Both companies are owned by Douglas Wheler. 

5) There is nothing inherently nefarious about owning property through a holding 

company that is separate from the operating company that deals with the public. In 

this case, both of the relevant companies agreed to be responsible for around $12 

million in debt borrowed from TD Bank. 

6) By order of the court dated July 7, 2023, the property, assets, and undertakings of 

all of the respondents were placed under the control of msi Spergel Inc. as court-

appointed receiver. 

7) By order of the court dated January 16, 2024, the court approved a process for the 

Receiver to market and sell the church property. 

8) In its First Report dated January 3, 2024, the Receiver gave the following evidence: 

23. On its appointment, the Business had ceased. In the main, the 

events hosted by the Business were weddings in addition to certain 

corporate events. 



24. A number of clients of the business had paid to Berkely deposits 

for weddings and corporate events scheduled following the Receiver's 

appointment. On its appointment the Receiver determined that no 

funds representing the deposits paid were available to the Receiver. 

25. Upon appointment, the Receiver took possession of the Berkeley 

bank account which had approximately $4,500 on deposit. No other 

funds were located by the Receiver for any of the other Debtors. 

26. In discussions with parties that had booked the Berkeley Church 

for weddings together with a review of information provided to the 

Receiver by the management of Berkley, it was evident that a large 

number of deposits had been paid to Berkeley for weddings and 

corporate events scheduled in the future. While the Receiver has been 

unable to ascertain the timing of these deposits, it appeared from a 

review of bank statements that approximately $193,000 was paid to 

Berkeley and $90,000 to 111 King during the month of July in the 

face of these proceedings. 

27. On the Receiver's review of the Business, taking into account the 

cash needed to operate the business, the losses that the estate would 

incur to continue to operate the Business and the costs to continue to 

insurance for the Business, the Receiver concluded that continued 

operations were not feasible. 

28. From records provided to the Receiver, it was determined that 98 

individuals and/or businesses had booked events for future dates. 

These parties were notified of the receivership on or about August 3, 

2023. Individuals and/or businesses with weddings or events 

scheduled to and including October 31, 2023, were immediately 

contacted by telephone, and advised of the receivership and the fact 

that the recovery of their deposits would be based on the net 

realization from the assets of the Business. In the event that the 

Receiver determines that there are sufficient proceeds available to 

warrant a distribution to unsecured creditors, the Receiver will 

contact all customers to file a claim in the relevant estate. 

9) Mr. Danielson acts for a couple whose deposit was lost when the business closed. I 

do not know the timing or whether they gave the deposit at a time when management 

knew that the bank was seeking the appointment of a receiver for example. The facts 

behind each deposit may provide retail customers with causes of action i.e. the right 

to sue. Claims against Berkeley Events are unlikely to yield recovery. Whether any 

claim might lie against the church property owner 1175484 Ontario Inc. and would 

have priority to the bank’s secured claims is not yet known or discernable.  There 

may also be claims against others if money was knowingly taken improperly or by 

misrepresentation for example. 



10) None of this is really on the table today. If any retail customers have a right to 

claim against the proceeds of the church property ahead of the bank will await a later 

review once the property is sold and the proceeds are in the Receiver’s hands. 

11) Mr. Danielson gently complains that his clients are interested parties and 

should have had a right to receive the confidential exhibits to the Receiver’s Second 

Report so as to have a better say in the sale motion. I agree with the Receiver’s 

counsel that this is premature. Even if the customers are able to make a claim 

against the holding company that owns the land, to have any interest in the proceeds 

the claim will need to be for a constructive trust that might stand in priority to the 

bank’s secured claims. Otherwise, as the bank is deeply under water on its claims, 

there will be nothing for anyone else. 

12) But a constructive trust does not exist as a property right until it is ordered by 

the court. Unlike express trusts, implied trusts, and resulting trusts, constructive 

trusts do not arise from dealings between the parties. A constructive trust is a 

remedy available in court if appropriate on equitable considerations. Until ordered, 

arguably a claimant has little if any actual interest in property. 

13) That is not to say that a person who claims in a constructive trust in an 

insolvency proceeding never has standing until he or she obtains judgment. Here 

there is no claim yet. There is no way to assess the likelihood of the retail customers 

having any real claim to the property or its proceeds at this stage. As I said in court, 

every insolvency includes real harm suffered to real people. Everyone can be 

sympathetic with the distress suffered by people approaching their weddings who 

lose their venue and their deposits. But, while less personal, a bank suffering a loss 

near $10 million is also a significant concern. There are people whose jobs may be 

affected. Shareholders’ investments can be affected by an aggregate of cases.  It is 

less easy to see peoples’ suffering with a corporate creditor perhaps. But the law 

recognizes and sorts out all the legal and equitable rights of all interested parties. 

14) Here, for better or worse, Mr. Danielson’s clients have the fundamental deal 

terms that should have been kept confidential. Mr. Wheler has improperly made 

public information provided to him on his undertaking to keep it confidential. Mr. 

Wheler says the court needed the information to decide the issues today. But I had 

the information. It was provided to me in a sealed form to keep it out of the public 

eye. Instead of asking the Receiver or its counsel how the court was going to see the 

information, he decided to ignore the obligation of confidentiality to which he agreed. 

15) There is another downside to what Mr. Wheler has done. He asks for six 

months to allow a possible competing bidder to explore making a bid for the church 

property. Due to Mr. Wheler’s misconduct, that bidder now has the ability to know 

what the appraisals say and what bid the Receiver was prepared to accept (and TD 

to support). Were there to be another opportunity for bidders to make offers, no one 

would be expected to offer even $1 more now that they know this. 



16) Mr. Wheler has made the ability to hold a fair future bidding process 

practically if not legally impossible. 

17) In any event, this property has been on the market for two years. It was offered 

for sale by the owner before the Receiver was appointed. It was then marketed by 

the Receiver in the spring of 2024 in conjunction with the neighbouring property to 

try to harvest synergistic development potential. When that failed, it has been 

marketed on its own. 

18) Four bids were received last August – all relatively close to each other. 

19) Mr. Wheler now proposes that the process wait until next March to allow a 

possible buyer to conduct due diligence, seek partnerships, and funding for a possible 

bid. He does not offer to hold the Receiver or TD Bank harmless from continued costs 

and interest that will accrue while this person kicks the tires and thinks about the 

possibility of considering whether it is potentially interested in maybe making a bid 

for the property. There is no suggestion that in the past two years it has expressed 

any interest in doing so. 

20) It is not in the interests of justice to adjourn the motion to await either an 

improvement in the condominium market or an offer from a possible suitor six 

months hence.  Senior creditors are not obliged to wait to hope to do better for those 

behind it in priority. If Mr. Wheler thinks there is a profit to be made, despite his 

inability to sell the property in 2023, he could have made an offer and, if he won the 

bidding, he would taken the property and its potential profit for himself.  

21) Mr. Wheler is very critical of the Receiver for shutting down the business when 

it took over in July, 2023. Mr. Wheler advises that there is a reserve fund available 

to the bank and the Receiver with as much as $400,000 in it. But he does not refer to 

this account in his evidence. He did not provide an account number this morning. 

This is contrary to the Receiver’s evidence and it is concerning that this information 

suddenly appeared today. 

22) In addition, Mr. Wheler says that his staff had concluded that there was 

sufficient cash flow coming into the business to have allowed it to complete the 

weddings that had been sold prior to the receivership. But that assumes that the 

bank was willing to sit back and incur further losses on its debt while the debtor 

tried to finish projects – some of which were allegedly sold right before the 

receivership with knowledge that the business would cease. So exploration and 

critical examination is required before accepting this new version of history. 

23) In any event, none of this is germane to the motion before me today. Mr. Wheler 

says he will be suing TD Bank, Equitable Bank, his former lawyers, and no doubt, 

others, arising from the failure of the business. If he has a right to sue and a basis to 



do so, then that would give him a platform to try to set straight the injury to his 

reputation due to sudden shutdown of the business.  

24) There are two appraisals obtained for the property in which valuators express 

opinions that the property is worth far more than the proposed sale price. But those 

are just opinions. The true test of value is in the marketplace. Despite the appraisals, 

with he downturn in the market discussed by Colliers and the Receiver, no bids have 

been received anywhere near the value in the appraisals.  

25) Colliers’ summary of its marketing efforts show that the property was exposed 

to the relevant marketplace for an extended period of time. Nothing emerged that 

was better than what is brought forward. I have no issue accepting the Receiver’s 

judgment that the clean offer accepted was the better offer rather than an offer 

subject to due diligence for a little more. The party with the biggest stake in an 

improved offer would be TD Bank as any more proceeds would first appear to belong 

to it (subject to others proving priority claims). The Bank support the sale and says 

it is unwilling to fund the process any further. 

26) The best test of fair market value in a receivership is a robust marketing 

process. Exposure to a broad market of potentially willing buyers is a proxy for fair 

market value.  Mr. Wheler shows pictures showing the receiver has left the property 

in less than a pristine, broom-swept state. This is not a residential dwelling however. 

Buyers are looking at development and/or operating a business from a site bought 

out of insolvency. There is no evidence that superficial messiness affects the value to 

a buyer of land bought for commercial redevelopment. 

27) In its factum counsel or the Receiver summarizes the Receiver’s evidence about 

the sales process: 

22. Leading up to the Sale Agreement, the Real Property was 

marketed by Colliers for over 18 months. The Receiver is of the 

view that the Sales Process: 

a. Resulted in the best sale price for the Real Property under 

the circumstances; 

b. Considered the interests of all parties; 

c. Accounted for the declining market; 

d. Was a fair and public process; and 

e. Was conducted in a commercially reasonable manner in line 

with Soundair. 

Second Report, para 41 



23. The Receiver is of the view that the market for the Real 

Property was extensively canvassed pursuant to Colliers' 

marketing efforts, in accordance with professional and 

industry standard. 

Second Report, para 42 

28) The evidence supports each of these conclusions. I am satisfied that the 

Receiver in over 18 months has made a reasonsbale effort to sell the property in the 

interests of all stakeholders. The property has been widely marketed. The four offers 

show that the offer proposed is within a narrow range of the others and represents 

value maximization considering the fact that it is unconditional and therefore likely 

to close. 

29) There is no evidence that the Receiver has acted in bad faith in the marketing 

of the property. 

30) Mr. Danielson’s client provides a speculative view that there is overlap in the 

conduct of Colliers and the Receiver. He therefore submits that the Receiver’s fees 

are too high. I disagree. The Receiver and counsel have provided docket-level 

disclosure. The rates and time charged are reasonable. TD Bank supports the 

assessment of costs as sought despite the fact that payment comes first from its 

recovery. 

31) There is no point trying to seal Mr. Wheler’s affidavit as the proverbial horse 

is out of the barn. As a result there is no point sealing the confidential exhibits. Given 

the confidence that this unconditional sale will close, hopefully there will not be any 

downside form this outcome. If recovery is harmed by the release of confidential 

information, others have their rights. 

32)  I understand that Mr. Wheler is upset by the way things have played out. As 

noted above, he says he may be suing as a result. But that is not a basis to refuse to 

take the best offer that the free market has been able to produce form the property. 

Under the Soundair principle, absent very strong cause, I am required to give effect 

to the Receiver’s judgment. I agree with it as well.  

 

 

 
Date: Oct 28, 2025 Frederick L. Myers 



 

        

 


