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Q GOWLING WLG

7 July 2023

Sent by E-Mail (BJones@blaney.com)

Brendan Jones
Blaney McMurtry LLP
2 Queen Street East, Suite 1500
Toronto, Ontario M5C 3G5

Dear Mr. Jones:

E. Patrick Shea, LSM, CS Prof Corp 

Direct 416-369-7399 
patrick.shea@qowlinqwlq.com

Re: Royal Bank of Canada v. Peace Bridge Duty Free Inc, (CV-21-00673084-00CL)

Thank you for your letter of 30 June 2023. Your suggestion that the Authority is somehow not 
being co-operative is somewhat ironic insofar as you have not conceded on any of the issues you 
have raised and offered no practical solutions in terms of how to address the issues you have 
raised—you simply want the Authority to disclose everything you want to see.

Page 24 Answer

With respect to document relating to the US duty free, we believe that Her Honour has indicated 
that the relevance of this information/documentation will be determined at the up-coming 
attendance on 25-26 July 2023. We do not believe that the information/documentation is relevant 
and is properly redacted. We expect that you will file materials to establish the relevance of the 
information/documentation and serve the operator of the US duty free.

With respect to the e-mail between the Authority’s director: (a) the directors are not given 
Authority-owned computers or phones and are not assigned Authority e-mail accounts; and (b) e- 
mail and texts sent from or received into the directors’ personal accounts are not under the control 
ot the Authority. We question how personal e-mail exchanges between directors can be relevant 
to corporate decisions made by the Authority. If you wish to obtain this information, you will need 
to bring a Motion seeking same on notice to the individual directors.

Page 40 Answer

We will, under separate cover, provide the Minutes from the “regular” meetings held between 
January of 2020 and December of 2021. You will note that they are, as we previously advised, 
of no relevance.

With respect to the executive sessions, we have produced all of the (non-privileged) Minutes from 
meetings at which the Lease and accommodations requested by or offered to PBDF under Art 
18.07 were addressed.

GOWLING WLG (CANADA) LLP
1 First Canadian Place, 100 King Street West, 
Suite 1600, Toronto, Ontario M5X 1G5 Canada

T +1 (416) 862-7525 fowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm
.. . which consists of independent and autonomous entities providing services around the

gowlingwlg.com world. Our structure is explained in more detail at qowlinqwlq.com/leqal.

mailto:BJones%40blaney.com
mailto:patrick.shea%40qowlinqwlq.com
gowlingwlg.com
qowlinqwlq.com/leqal
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It is our position that the Minutes for the other executive sessions deal with confidential financial 
and other matters involving third parties, and are not relevant to the issues that will be determined 
by Her Honour. If PBDF insists on disclosure of these Minutes, it will have to bring a Motion on 
25-26 July 2023. For the purposes of any such Motion, the Authority will provide copies of the 
Minutes to Her Honour.

Privilege is claimed over the identified Minutes for the following reasons:

30 Apr 2021—The Minutes approve legal questions to be put to Gowling based on Report 
933/21. The legal questions and the answers are redacted from Report 938/21. There are 
no direct references to Art 18.07 in the Minutes. We will produce these Minutes if you 
will agree that by producing the Minutes the Authority is not waiving privilege over the 
questions posed to Gowling and the answers provided.

28 May, 8 Oct and 19 Nov 2021—The Authority’s lawyers were present at the Meeting 
and the Minutes refer to the legal advice provided by Gowling.

If PBDF insists on disclosure of these Minutes it will have to bring a Motion on 25-26 July 2023. 
For the purposes of any such Motion, the Authority will provide copies of the Minutes to Her 
Honour.

Page 55 Answer

We will, under separate cover, provide agendas for the “regular” meetings between January of 
2020 and December of 2021, and agendas that were prepared for executive sessions for which 
Minutes have been provided. If PBDF insists on disclosure of the agendas from the other executive 
sessions, it will have to bring a Motion on 25-26 July 2023. As noted above, it is our position that 
the other executive sessions deal with confidential financial and other matters involving third 
parties, and are not relevant to the issues that will be determined by Her Honour. For the purposes 
of any such Motion, the Authority will provide copies of the Minutes to Her Honour.

We note that “stand alone” Minutes from 2021 approving an amendment to a pension plan (20 
January 2021) and a contract for work undertaken on the Peace Bridge (6 July 2021) are not 
included. These Minutes are not relevant to the issues to be determined by Her Honour and refer 
to sensitive information. If PBDF insists on disclosure of these Minutes, it will have to bring a 
Motion on 25-26 July 2023. For the purposes of any such Motion, the Authority will provide 
copies of the Minutes to Her Honour.

Page 58 Answer

Any paper notes would have reflect only to who proposed and seconded motions. Any paper notes 
are destroyed once the Minutes for the meeting are approved.

Page 2
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Page 66 Answer

Attached are the agendas for the meetings held on 23 June 2016.

With respect to not leading or relying on evidence, we will rely on whatever evidence is in the 
Record, including the Affidavits sworn by Mr. Rienas. Your client is free to cross-examine 
Mr. Rienas on the factors considered by the Authority, whether the minimum rent offered by the 
potential tenants was a factor and, if so, how significant a factor it was in the Authority’s decision 
to select PBDF. You could even ask him, should you wish, the delta between what PBDF offered 
in terms of minimum rent and the next-highest proposal. It is not necessary for the full economics 
of the other proposals made in response to the RFP to be produced for such questions to be 
asked. Nor are the full economics of the other proposal relevant to the interpretation of Art 18.07.

We note that we have proposed a solution that would allow your client to see the full economics 
of the various proposals as the “scoring” while ensuring the fairness of any future RFP. You have 
rejected that proposal, but not provided any alternative means of ensuring the fairness of any future 
RFP.

Page 71 Answer

There were no written communications. Mr. Rienas reached out to the IGL Duty Free via 
telephone once to see if there was interest in operating the duty free should the opportunity arise. 
There are no notes from that conversation. There was no further outreach to IGL Duty Free.

Page 87 Answer—Recordings

There is no recording device per se. The recordings were taken via a function available to record 
“to the cloud” audio only during on-line meetings.

There were no specific instructions given to delete the recordings. All recordings are deleted by 
Authority staff as a matter of practice after the Minutes of the meeting are approved. This policy 
ensures that there is only one official record of what was determined at a meeting—the approved 
Minutes for that meeting.

No steps have been taken to recover deleted recordings. It is the Authority’s understanding that 
recordings were stored “in the cloud” and can no longer be recovered after 30 days of being 
deleted.

Page 87—Minutes

You have been provided the Minutes. Can you please explain what specifically you are now 
requesting and why? Should you wish to have a determination as to whether, in releasing the 
Minutes, the Authority has somehow waived privilege, you are free to seek such a determination 
on 25-26 July 2023.

Page 3
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Page 101 Answer

Mr. Clutterbuck reviewed no documents in responding to his undertaking other than those attached 
to his response to undertakings. As far Mr. Clutterbuck recalls, the 20 November 2020 
communication from Mr. Rienas to PBDF attached to his response reflects the verbal instructions 
given to Mr. Rienas by the Board.

We assume that there is no dispute that, even assuming the Second Rent Deferral was enforceable 
against the Authority: (a) the agreement contemplated a deferral of rent and not an abatement; (b) 
PBDF had the de facto advantage of the deferral contemplated by the agreement; (c) the 
contemplated deferral period has expired; and (d) PBDF has not made any of the arrears payments 
contemplated by the agreement.

Report 869/20

As noted above, Her Honour has indicated that the relevance of this information would be 
determined at the up-coming attendance. We expect that you will file materials to establish the 
relevance of the information and serve the operator of the US duty free. We do not believe that 
the relevance of the information you are seeking has ever been “recognized”.

Conditions for Disclosure

Contrary to your assertion, we are not imposing conditions on disclosure. There are legitimate 
issues as to whether the confidential information your client is seeking is relevant and, if so, 
whether it should be sealed or disclosed based on conditions. We are attempting to work out an 
arrangement that would permit your client to see that information. You are clearly not interested 
in any sort of negotiated resolution and we will seek an order determining the relevance of the 
information and, if necessary, an order sealing the information and/or limiting disclosure to protect 
the integrity of any future RPF process.

Our Letters/Additional Disclosure

You don’t seem to appreciate the irony of demanding disclosure of every document you want to 
see while, at the same time, expecting the Authority to take your client’s word that it has produced 
everything that is relevant, particularly in the face of disclosure on the part of PBDF that appears 
at least to be deficient. The very fact that there are in excess of 6,800—the 6,800 e-mails 
referenced in your letter were recovered from only one e-mail account—e-mails that were not 
reviewed calls into question the quality of your client’s disclosure.

We appreciate that the questions that we posed are “premature” cross-examination, but we had 
hoped PBDF would co-operate in order to make the cross-examination of Mr. Pearce more 
efficient. In reply to the specific matter addressed in your letter with respect to the distributions 
made to PBDF’s shareholders, we had hoped that it would be more efficient to have your client 

Page 4
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answer what should be a very simply question rather then force the Authority to put to Mr. Pearce 
multiple audited financial statements to have them introduced as exhibits and then refer to the 
distribution(s) to shareholders referenced in each. To the extent that Mr. Pearce is not aware of 
the total amount distributed to each of the shareholders during the identified period(s), can you 
please ensure that he informs himself of this information so that he is prepared to answer the 
question when he is cross-examined?

Sincerely,

(CANADA) LLP

E. Patrick Shea, MStJ, KC, LSM
EPS:jm
Encl.
cc. Christopher Stanek

57484500\1
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23 June 2023 
 
Sent by E-Mail (DUllmann@blaney.com 
     BJones@blaney.com) 
 
David T. Ullmann 
Brendan Jones 
Blaney McMurtry LLP 
2 Queen Street East, Suite 1500 
Toronto, Ontario M5C 3G5 
 
Dear Sirs: 
 
Re:  Royal Bank of Canada v. Peace Bridge Duty Free Inc. (CV-21-00673084-00CL) 

 
On 16 June 2023, Her Honour directed that the Authority provide any further productions and 
disclosures by 23 June 2023. 
 
I. Refusals on Rule 39.03 Examinations 
 

Karen Costa 
 
The only refusal from the Rule 39.3 examination of Ms Costa was to produce a copy of the second-
place response to the RFP.  The Authority will not produce that document.  It is the Authority’s 
position that it is not relevant to the issues that are before the Court and that issue will be resolved 
at the hearing on 25 and 26 July 2023.  The second-place proposal does not includes reference to 
any rent deferral(s) or abatement(s) in the event that there is a change in legislation has an impact 
on the duty free store.  Indeed, PBDF’s own proposal included no request that such a provision be 
included in any lease between PBDF and the Authority.  That request was made by PBDF after it 
was selected.   
 

Tim Clutterbuck 
 
The following are additional answer to undertaking and refusals given by Mr. Clutterbuck: 
 

Undertaking Page Answer 

To provide copies of any emails, text 
messages or other written 
communication between the board 
members and operational staff 
between January 2020 and 
December 2021 that relates to the 
Duty Free stores tenancies, both on 

24 The Authority believes that this request raises issues of 
proportionality.  During 2020 and 2021 there were 12 individuals who 
held office as Directors, two of who are no longer serving as 
Directors.   The Authority currently has over 80 employees.   
 
The only employees with whom Directors would have communicated 
involving operational issues are Mr. Rienas and Ms. Costa.  Mr. 
Rienas is the General Manager.  Ms. Costa is the CFO.   

mailto:patrick.shea@gowlingwlg.com
http://www.gowlingwlg.com/legal
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Undertaking Page Answer 

the Canadian side and on the 
American side. 
 

Ms Costa and Mr. Rienas undertook searches of their current and 
archived e-mails from 2020 and 2021.  These searches would have 
captured any e-mails received from the Directors.  Aside from a 
generalized searches for e-mails relating to PBDF, specific searches 
were conducted using the following terms: “abatement”, “deferral” 
and “18.07”.  If you wish to have any other (reasonable) word-
specifics searches conducted by Ms Costa or Mr. Rienas of their e-
mails, we would be please to consider such a request.   
 

To advise if there were brackets 
provided to staff with respect to 
what would be acceptable for the 
RFP process in 2016. 
 

27 The Authority engaged a fairness monitor/consultant to provide 
professional advice on the operation of the RFP process and to assist 
in the evaluation of the proposals submitted in response to the 
RFP.  The consultant would have advised the Authority on the 
fairness of the RFP process.   The consultant was not involved in the 
negotiation of the Lease or the drafting of Art 18.07.   

In addition, PBDF raised a legal issue with the right of the Authority 
to conduct the RPF and argued that the Authority was required to 
negotiate a lease with PBDF and could not issue and RFP.  The 
Authority sought and obtained legal advice on that issue.   

To provide all reports and briefing 
notes that led to rent relief offers 
from the Authority to Duty Free. 
 

37 See below. 

To provide all the unredacted board 
minutes for the regular and 
executive board meetings from 
January 2020 to December 2021. 
 

40 There were 39 meetings of the Authority’s Board—22 regular 
meetings and 17 executive sessions—between January of 2020 and 
December of 2021.  The Minutes of all meetings at which (a) Art 
18.07 or its subject matter; or (b) requests made and responses given 
with respect to concessions to be provided or given under Art 18.07 
were addressed have been produced.   

To provide the unredacted version of 
the reports listed in the disclosure 
brief as privileged or advise what has 
been redacted and why, who 
authored the reports and who they 
were directed to. 
 

65 See below. 

To provide copies of video board 
meetings held over the internet. 
 

87 Mr. Clutterbuck was referring to two separate matters: (a) use of 
Zoom for meetings; and (b) audio recordings. Zoom was used for 
meetings, but there were no Zoom recordings taken. The only 
recordings were audio and they were dealt with as per the responses 
to undertakings. 
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II. Reports 554/16, 573/16 and 869/20 

We understand that you are taking the position that your client is entitled to an unredacted version 
of Reports 573/16 and 869/20, which Report have been provided redacted.   

Report 554/16 

Report 554/16 relates to the process the led up to the RFP.  The redacted portion of the Report 
relays legal advice provided by Gowling.   

 Report 573/16  

Report 573/16 deals with the approval by the Authority of PBDF’s proposal submitted in response 
to the RFP. It is relevant only insofar as it recommends the approval of a lease with PBDF.  At the 
time the Report was prepared, Art 18.07 was not anticipated, at least by the Authority and there is 
no reference in the Report to Art 18.07 or the issue(s) addressed by Art 18.07.    

The parts of the Report that are redacted detail and compare the various proposals submitted in 
response to the RFP.  We believe that test applicable to sealing records as set out in Sherman Estate 
v. Donovan, 2021 SCC 25 (CanLII) can be satisfied in connection with this information. We note 
that PBDF itself recognized the confidential nature of the proposal-related information that the 
Authority has redacted.  PBDF’s own proposal included the following: 

The attached bid includes confidential business and commercial information 
pertaining to Peace Bridge Duty Free Inc. Peace Bridge Duty Fee Inc. respectfully 
requests that the contents of the bid not be disclosed to anyone other than 
employees, officers, directors or evaluation committee members of the Buffalo and 
Fort Erie Public Bridge Authority. 

We have no issue providing PBDF with the unredacted version of Report 573/16 on the basis that: 
(a) PBDF will sign an appropriate confidentiality/non-disclosure agreement; and (b) PBDF, 
including the officers, directors and shareholders, agree that they will not participate in a future 
RFP should the Lease be terminated.  

Report 869/20 

Report 869/20 deals with approval of the rent deferral agreements entered into with PBDF and the 
operator of the US duty free.   

The redactions in the Report relate to: (a) the finances of the operator of the US duty free; and (b) 
the specific agreement that was entered into between the Authority and the operator of the US duty 
free.  We believe that test applicable to sealing records as set out in Sherman Estate v. Donovan, 
2021 SCC 25 (CanLII) can be satisfied in connection with this information. We note that the 
financial information that has been redacted is of the same type as the information concerning 
PBDF’s finances that has been sealed.   
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We further note that the specific agreement between the US operator and the Authority is not 
relevant to the issue to be determined by the Court. 

However, the foregoing notwithstanding, the Authority has no issue providing PBDF with an 
unredacted copy of Report 869/20 provided that it does not become part of the Court’s file and no 
specific reference(s) to the economics of the US operator’s business will be made in any materials 
filed by PBDF, but the terms of the rent deferral given to the US operator can be referenced.   

 
III. Reports 933/21, 938/21 and 953/21 
 
The Authority claims litigation and/or solicitor-and-client privilege over Reports 933/21, 938/21 
and 953/21, but is, as previously indicated, is prepared to provide redacted copies of the Reports 
on the basis that in doing so no privilege is being waived.  
 
The redactions in the attached Reports 933/21, 938/21 and 953/21 are: 
 

Report 933/21 
 
Page 1—Relays legal advice from Gowling. 
 
Page 2—Relays steps taken by the Board based on legal advice from Gowling. 
 
Page 3—Relays legal advice. 
 
Attachment—E-mail from Gowling to Authority providing legal advice. 
 

Report 938/21 
 
Page 1—Relays legal advice from Gowling.  
 
Attachment A—E-mail from Gowling to Authority providing legal advice. 
 

Report 953/21 
 
Page 2—Relays legal advice from Gowling. 
 
Reports 933/21 and 938/21 are deleted for the sake of convenience, but they are otherwise provided 
in redacted form.  
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IV. Solicitor-and-client Communications 
 
A list of e-mails from the relevant time periods that would have been disclosed were it not for the 
fact that the Authority is claiming solicitor-and-client privilege is attached.   
 

Sincerely, 
 
GOWLING WLG (CANADA) LLP 
 

 
 
E. Patrick Shea, MStJ, LSM, CS  
EPS:jm 
Encl. 
cc. Christopher Stanek 
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51. Greg O’Hara, President, the only shareholder of Duty Free that receives a salary, has 

deferred his annual salary of $60,000 per annum to date in its entirety.  

Duty Free’s payment of rent 

52. Throughout the Covid-19 pandemic, Duty Free has paid all Additional Rent to the 

Authority, in the sum of approximately $10,800 per month, including during the Closure Period.  

53. Base Rent payable under the Lease is by a formula predicated upon twenty percent (20%) 

of Duty Free’s Gross Sales, being the minimum gross sales anticipated at the time of entering into 

the Lease, together with a minimum rent of $4 million per annum paid monthly (subject to a 

calculation set out in subsection 4.03 of the Lease). 

54. Since reopening its retail store, Duty Free has in good faith paid to the Authority Additional 

Rent and the greater of all Covid-related rent assistance it was eligible for and received or 20% of 

its monthly Gross Sales (“Normal Rent”). In addition, at the demand of the Authority in or about 

July 2022, Duty Free has paid HST on 100% of Base Rent, $43,000 per month from April 2020, 

resulting in an HST overpayment, and Duty Free continues to pay HST on 100% of Base Rent at 

the Authority’s request.  

Attached hereto and marked as Exhibit “F” is a summary of the HST remittance 

reconciliation for from April 2020 to June 2022.  

 

55. The Authority has accepted all payments from Duty Free, including Normal Rent. 

56. Duty Free had been paying the 20% of Gross Sales on or around the tenth day of each 

month after completing its accounting of Gross Sales for each month, which it delivered to the 

Authority in accordance with subsection 5.01 of the Lease. In response to a request from the 
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CONFIDENTIAL

r
CROSSING PATHS^ BUILDING FUTURES

THE PEACE BRIDGE

At the Regular Board Meeting 

Executive Session 

Via Zoom Video Conference 

November 20, 2020

1. CALL TO-ORDER
The Chairman called Executive Session to order at 9:02 AM.

2. ROLL CALL
Present Absent
K. Manning, Chair D. Zimmerman (with regrets)
T. Clutterbuck

M.T. Dominguez

L. Holloway

T. Masiello

I. Meharry

J. Persico

P. Robson

M. Russo

Staff Present
R. Rienas, General Manager

K. Costa, Chief Financial Officer

T. Boyle, Chief Operating Officer

K. Kaiser, Executive Assistant

Others Present
F. Cirillo - NYS Department of Transportation

3- CONFLICTS OF INTEREST
None

4. NEW BUSINESS
a) Peace Bridge Duty Free Rent Deferral Agreement — Verbal

Moved by K. Manning 

Seconded by T. Clutterbuck

"THAT the rent deferral agreement with Peace Bridge Duty Free be approved." 

CARRIED

A discussion took place around the need to extend the deferral agreement executed 

in April due to the ongoing pandemic and continuing border restrictions.

5. RETURN TO REGULAR SESSION
Moved by P. Robson - ------- ..

Seconded byT. Masiello - >

"THAT the meeting return to regular session." > ' //'))

i •' -n CARRIED
. _.

Ron Rienas, 
General Manager

Fverutive Session Pane 1 Tnternal Privilanad Document

17
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61. I note that paragraph 27 of Ron Rienas’ September 7th, 2022 affidavit states that from July 

31st, 2020 onward, the Authority was aware of and operating within the context of the eviction 

moratorium. As such, the Authority was aware it would be unlawful to terminate the Lease when 

it elected to wrongfully threaten eviction for non-payment of rent, both on September 8th, 2021 

and November 21st, 2021, as noted below. 

62. Despite the Authority’s knowledge of the eviction moratorium making it unlawful to 

terminate the Lease, the acknowledgment by the Authority’s lawyer of the eviction moratorium 

(September 17th, 2021 letter at Exhibit “E” of my December 12th, 2021 affidavit), the Authority’s 

counsel advised RBC’s lawyer that the Authority intended to exercise its remedies under the 

default provisions of the Lease (ie. terminate the Lease anyway) during the non-enforcement 

period, without regard to the eviction moratorium.  

Attached hereto and marked as Exhibit “G” is a copy of Chris Stanek’s November 

21st, 2021 email that is also referred to in paragraph 65 of my December 12th, 2021 

affidavit 

63. The Authority’s actions directly led to this receivership application and in due course RBC 

demanding increased security from Duty Free. As a result of the receivership application, Duty 

Free has granted RBC additional security in the form of $850,000 collateral cash, and has also 

duly maintained the thresholds set out in the Appointment Order as amended (defined below). 

64. In response to paragraph 38 of Ron Rienas’ affidavit alleging Duty Free has not provided 

financial information in accordance with Article V of the Lease, Article V of the Lease requires 

Duty Free to furnish two things to the Authority: monthly statements of Gross Sales by the tenth 

day of each month (subsection 5.01), which Duty Free has done; and annual statements within 45 

days (subsection 5.02) – Duty Free has delivered its 2021 audited financial statements to the 
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information as to the net personal wealth of the shareholders of PBDF or indicate why they will not 
provide financial support to PBDF.  

I. The Authority is not an “Outlier” 

37. Any assertion that the Authority is an “outlier” in terms of what it has offered to PBDF is not correct.   
What the Authority has offered to PBDF appears to be more than reasonable having regard to what 
other international bridge authorities have offered to their duty free tenants. 

38. I have confirmed with that Niagara Falls Commission that the operators of the duty frees at the 
Rainbow Bridge and the Leiston Bridge paid less than the minimum rent required by the applicable 
leases during COVID, but they were not given a rent abatement and have agreed to pay over time 
100% of the rent that they were unable to pay during COVID plus interest.   

39. PBDF relies on the assertion that the Sault Ste Marie Bridge Authority (the “SSM Authority”) 
provided a rent abatement to the duty free store at the Sault Ste Marie International Bridge.  I spoke 
to the General Manager of the SSM Authority who advised me that the abatements it provided to its 
duty free did not result in the SSM Authority being “out-of-pocket”.   The SSM Authority is a Crown 
corporation.  While I am not privy to its financial dealings with the Federal government, I assume that 
it received COVID relief money from the Federal government.   

J. Authority has not Favoured the US Duty Free 

40. In paragraphs 101 to 104 of his Affidavit Mr. Pearce asserts that: (a) the operator of the US duty free 
was, in 2021, paying only percentage rent; and (b) the Authority has given preferential treatment to 
the operator of the US duty free by requiring that PBDF pay the base rent required by the Lease.  
This is unfair.  The Authority negotiated an agreement with the operator of the US duty free that 
contemplated the temporary deferral of rent in 2021 similar to what was provided for in the First 
Rent Deferral.  There is now an agreement in place with the operator of the US duty free that provides 
for a much smaller rent abatement than has been offered to PBDF and the deferred rent owing by 
the operator of the US duty free is being repaid, with interest.    
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Court File No. CV-21-00673084-00CL 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE  
(COMMERCIAL LIST) 

 
ROYAL BANK OF CANADA 

 

Applicant 
 

- and - 
 
 

PEACE BRIDGE DUTY FREE INC. 

Respondent  

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 
1985, c. B-3, as AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C. 

43, AS AMENDED 

 

REFUSALS AND UNDERTAKINGS CHART 

REFUSALS 

Refusals to answer questions on the examination of Tim Clutterbuck, dated May 30th, 2023. 

Issue & 
relationship 
to pleadings 
or affidavit 
(Group the 

questions by 
issues.) 

Que
stio

n 
No. 

Page 
No. 

Specific question Answer or precise basis 
for refusal 

Disposition 
by the Court 

1.   Interpretati
on of the 
Lease and 
rent relief 
under 
18.07 

Paragraph 
17.b.ii of 
Justice 
Kimmel’s 
April 4th, 
2023 
endorsem
ent 

67 22-24 U/A: To provide copies 
of any emails, text 
messages or other 
written communication 
between the board 
members and 
operational staff 
between January 2020 
and December 2021 
that relates to the Duty 
Free stores’ tenancies, 
both on the Canadian 
side and on the 
American side. 

June 7, 2023 Answer: This 
request goes beyond the 
disclosure order by Her 
Honour. 

June 23, 2023 Answer: 
The Authority believes that 
this request raises issues of 
proportionality. During 2020 
and 2021 there were 12 
individuals who held office 
as Directors, two of who are 
no longer serving as 
Directors. The Authority 
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currently has over 80 
employees. 

The only employees with 
whom Directors would have 
communicated involving 
operational issues are Mr. 
Rienas and Ms. Costa. Mr. 
Rienas is the General 
Manager. Ms. Costa is the 
CFO. Ms Costa and Mr. 
Rienas undertook searches 
of their current and archived 
e-mails from 2020 and 
2021. These searches 
would have captured any e-
mails received from the 
Directors. Aside from a 
generalized searches for e-
mails relating to PBDF, 
specific searches were 
conducted using the 
following terms: 
“abatement”, “deferral” and 
“18.07”. If you wish to have 
any other (reasonable) 
word-specifics searches 
conducted by Ms Costa or 
Mr. Rienas of their e-mails, 
we would be please to 
consider such a request. 

July 7, 2023 Answer: With 
respect to the e-mail 
between the Authority's 
director: (a) the directors 
are not given Authority-
owned computers or 
phones and are not 
assigned Authority e-mail 
accounts; and (b) email and 
texts sent from or received 
into the directors' personal 
accounts are not under the 
control of the Authority. We 
question how personal e-
mail exchanges between 
directors can be relevant to 
corporate decisions made 
by the Authority. If you wish 
to obtain this information, 
you will need to bring a 
Motion seeking same on 
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REFUSALS 

Refusals to answer questions on the examination of Tim Clutterbuck, dated May 30th, 2023. 

Issue & 
relationship 
to pleadings 
or affidavit 
(Group the 

questions by 
issues.) 

Que
stio

n 
No. 

Page 
No. 

Specific question Answer or precise basis 
for refusal 

Disposition 
by the Court 

notice to the individual 
directors. 

 

2.  Interpretati
on of the 
Lease and 
rent relief 
under 
18.07 

Paragraph 
17.b.ii of 
Justice 
Kimmel’s 
April 4th, 
2023 
endorsem
ent 

93 40 U/A: to provide the 
unredacted board 
minutes for the regular 
and executive board 
meetings from January 
2020 to December 
2021. 

June 7, 2023 Answer: This 
request goes beyond the 
disclosure order by Her 
Honour. 

June 23, 2023 Answer: 
There were 39 meetings of 
the Authority’s Board—22 
regular meetings and 17 
executive sessions—
between January of 2020 
and December of 2021. The 
Minutes of all meetings at 
which (a) Art 18.07 or its 
subject matter; or (b) 
requests made and 
responses given with 
respect to concessions to 
be provided or given under 
Art 18.07 were addressed 
have been produced. 

July 7, 2023 Answer: 
Privilege is claimed over the 
identified Minutes for the 
following reasons: 

30 Apr 2021—The Minutes 
approve legal questions to 
be put to Gowling based on 
Report 

933/21. The legal questions 
and the answers are 
redacted from Report 
938/21. There are no direct 
references to Art 18.07 in 
the Minutes. We will 
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REFUSALS 

Refusals to answer questions on the examination of Tim Clutterbuck, dated May 30th, 2023. 

Issue & 
relationship 
to pleadings 
or affidavit 
(Group the 

questions by 
issues.) 

Que
stio

n 
No. 

Page 
No. 

Specific question Answer or precise basis 
for refusal 

Disposition 
by the Court 

produce these Minutes if 
you will agree that by 
producing the Minutes the 
Authority is not waiving 
privilege over the questions 
posed to Gowling and the 
answers provided. 

28 May, 8 Oct and 19 Nov 
2021—The Authority’s 
lawyers were present at the 
Meeting and the Minutes 
refer to the legal advice 
provided by Gowling. 

If PBDF insists on 
disclosure of these Minutes 
it will have to bring a Motion 
on 25-26 July 2023. 

For the purposes of any 
such Motion, the Authority 
will provide copies of the 
Minutes to Her Honour. 
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UNDERTAKINGS 

Outstanding undertakings given on the examination of Tim Clutterbuck, dated May 30th, 2023. 

Issue & relationship 
to pleadings or 

affidavit (Group the 
undertakings by 

issues.) 

Question 
No. 

Page 
No. 

Specific 
undertaking 

Date answered or 
precise reason 
for not doing so 

Disposition by 
the Court 

1.  Interpretation of 
the Lease and 
rent relief under 
18.07 

The Authority’s 
duty of honest 
performance 
and good faith 
in contract  

109 45 To provide copies 
of the lease and 
agreements with 
the American 
Duty Free store 
[will advise what 
details can be 
released, if any] 

June 7, 2023 
Answer: This 
request goes 
beyond the 
disclosure order by 
Her Honour. 

July 7, 2023 
Answer: With 
respect to 
document relating 
to the US duty free, 
we believe that Her 
Honour has 
indicated that the 
relevance of this 
information/docum
entation will be 
determined at the 
up-coming 
attendance on 25-
26 July 2023. We 
do not believe that 
the 
information/docum
entation is relevant 
and is properly 
redacted. We 
expect that you will 
file materials to 
establish the 
relevance of the 
information/docum
entation and serve 
the operator of the 
US duty free. 
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UNDERTAKINGS 

Outstanding undertakings given on the examination of Tim Clutterbuck, dated May 30th, 2023. 

Issue & relationship 
to pleadings or 

affidavit (Group the 
undertakings by 

issues.) 

Question 
No. 

Page 
No. 

Specific 
undertaking 

Date answered or 
precise reason 
for not doing so 

Disposition by 
the Court 

2.  Interpretation of 
the Lease and 
rent relief under 
18.07 

The Authority’s 
duty of honest 
performance 
and good faith 
in contract 

130 54 To provide an 
unredacted copy 
of the American 
Duty Free store’s 
rent deferral 
agreement, if 
unable to provide, 
to advise why it is 
redacted. 

June 7, 2023 
Answer: This 
request goes 
beyond the 
disclosure order by 
Her Honour. 

July 7, 2023 
Answer: see 
above 

 

 
 
 
July 19th, 2023 BLANEY MCMURTRY LLP 

Barristers & Solicitors 
2 Queen Street East, Suite 1500 
Toronto, ON, M5C 3G5 
 
David T. Ullmann (LSO #42357I) 
Tel: (416) 596-4289 
Email: dullmann@blaney.com 
 
John Wolf (LSO #30165B) 
Tel: (416) 593-2994 
Email: jwolf@blaney.com 
 
Brendan Jones (LSO #56821F) 
Tel: (416) 593-2997 
Email: bjones@blaney.com 
 
Lawyers for the Respondent 

mailto:dullmann@blaney.com
mailto:jwolf@blaney.com
mailto:bjones@blaney.com
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TO: GOWLING WLG (CANADA) LLP 
 Barristers & Solicitors 
 1 First Canadian Place 
 100 King Street West, Suite 1600 
 Toronto, ON  M5X 1G5 
 
 Christopher Stanek (LSO #45127K) 
 Tel: (416) 862-4369 
 christopher.stanek@gowlingwlg.com 
 
 E. Patrick Shae (LSO #39655K) 
 Tel: (416) 369-7399 
 patrick.shea@gowlingwlg.com 
 
 Lawyers for Buffalo and Fort Erie Public Bridge Authority 
 

mailto:christopher.stanek@gowlingwlg.com
mailto:patrick.shea@gowlingwlg.com
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