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Royal Bank of Canada v. Soundair Corp., Canadi an Pension
Capital Ltd. and Canadian Insurers Capital Corp.

| ndexed as: Royal Bank of Canada v. Soundair Corp.
(CA)

4 OR (3d) 1
[1991] O J. No. 1137
Action No. 318/91

ONTARI O
Court of Appeal for Ontario
Goodman, McKinlay and Galligan JJ. A
July 3, 1991

Debtor and creditor -- Receivers -- Court-appointed receiver
accepting offer to purchase assets agai nst wi shes of secured
creditors -- Receiver acting properly and prudently -- Wshes
of creditors not determ native -- Court approval of sale
confirmed on appeal.

Air Toronto was a division of Soundair. In April 1990, one of
Soundair's creditors, the Royal Bank, appointed a receiver to
operate Air Toronto and sell it as a going concern. The
receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be conpleted, to negotiate and sell Air
Toronto to anot her person. Air Canada nade an offer which the
receiver rejected. The receiver then entered into negotiations
with Canadian Airlines International (Canadian); two
subsi di ari es of Canadi an, Ontari o Express Ltd. and Frontier
Airlines Ltd., nade an offer to purchase on March 6, 1991 (the
CEL offer). Air Canada and a creditor of Soundair, CCFL
presented an offer to purchase to the receiver on March 7, 1991
t hrough 922, a conpany forned for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an
unaccept abl e condition and accepted the OEL offer. 922 made a

1991 CanLll 2727 (ON CA)



second offer, which was virtually identical to the first one
except that the unacceptable condition had been renoved. In

proceedi ngs before Rosenberg J., an order was made approving
the sale of Air Toronto to CEL and dism ssing the 922 offer.
CCFL appeal ed.

Hel d, the appeal should be dism ssed.

Per Galligan J. A : Wen deciding whether a receiver has acted
providently, the court should exam ne the conduct of the
receiver in light of the information the receiver had when it
agreed to accept an offer, and should be very cautious before
deciding that the receiver's conduct was inprovident based upon
i nformati on which has conme to light after it made its decision
The decision to sell to OEL was a sound one in the
circunst ances faced by the receiver on March 8, 1991. Prices in
other offers received after the receiver has agreed to a sale
have rel evance only if they show that the price contained in
the accepted offer was so unreasonably low as to denonstrate
that the receiver was inprovident in accepting it. If they do
not do so, they should not be considered upon a notion to
confirma sale recommended by a court-appointed receiver. |If
the 922 offer was better than the OEL offer, it was only
marginally better and did not lead to an inference that the
di sposition strategy of the receiver was inprovident.

VWiile the primary concern of a receiver is the protecting of
the interests of creditors, a secondary but inportant
consideration is the integrity of the process by which the sale
is effected. The court nust exercise extrene caution before it
interferes with the process adopted by a receiver to sell an
unusual asset. It is inportant that prospective purchasers know
that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreenent with it, a court wll
not lightly interfere wwth the commerci al judgment of the
receiver to sell the asset to them

The failure of the receiver to give an offering nmenorandumto
t hose who expressed an interest in the purchase of Air Toronto
did not result in the process being unfair, as there was no
proof that if an offering nmenorandum had been w dely
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di stributed anong persons qualified to have purchased Air
Toronto, a viable offer would have cone forth froma party
ot her than 922 or CEL.

The fact that the 922 offer was supported by Soundair's
secured creditors did not nmean that the court should have given
effect to their wishes. Creditors who asked the court to
appoint a receiver to dispose of assets (and therefore
i nsul ated thensel ves fromthe risks of acting privately) should
not be allowed to take over control of the process by the
si npl e expedi ent of supporting anot her purchaser if they do not
agree with the sale by the receiver. If the court decides that
a court-appoi nted receiver has acted providently and properly
(as the receiver did in this case), the views of creditors
shoul d not be determ native.

Per McKinlay J. A (concurring in the result): Wile the
procedure carried out by the receiver in this case was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it was not a procedure which was
likely to be appropriate in many receivership sales.

Per Goodman J. A (dissenting): The fact that a creditor has
requested an order of the court appointing a receiver does not
in any way dimnish or derogate fromhis right to obtain the
maxi mum benefit to be derived fromany disposition of the
debtor's assets. The creditors in this case were convinced that
acceptance of the 922 offer was in their best interest and the
evi dence supported that belief. Although the receiver acted in
good faith, the process which it used was unfair insofar as 922
was concerned and inprovident insofar as the secured creditors
wer e concer ned.

Cases referred to

Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R
(N.S.) 237 (Ont. Bkcy.); British Colunbi a Devel opnent Corp.
v. Spun Cast Industries Inc. (1977), 5 B.C L.R 94, 26 CB.R
(N.S.) 28 (S.C.); Caneron v. Bank of Nova Scotia (1981), 38
CBR (NS) 1, 45 NS R (2d) 303, 86 A P.R 303 (CA);
Crown Trust Co. v. Rosenberg (1986), 60 OR (2d) 87, 22 C.P.C
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(2d) 131, 67 CB.R (N S.) 320 (note), 39 D.L.R (4th) 526
(H.CJ.); Salima Investnents Ltd. v. Bank of Mntreal

(1985), 41 Alta. L.R (2d) 58, 65 AR 372, 59 CB.R (N S.)
242, 21 D.L.R (4th) 473 (C.A); Selkirk (Re) (1986), 58 C.B.R
(N.S.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 CB. R

(N.S.) 140 (Ont. Bkcy.)

Statutes referred to

Enpl oyment Standards Act, R S. O 1980, c. 137
Envi ronnental Protection Act, R S.O 1980, c¢. 141

APPEAL fromthe judgnent of the General Division, Rosenberg
J., May 1, 1991, approving the sale of an airline by a
receiver.

J.B. Berkow and Steven H ol dman, for appellants.

John T. Morin, QC., for Ar Canada.

L.A J. Barnes and Lawence E. Ritchie, for Royal Bank of
Canada.

Sean F. Dunphy and G K. Ketcheson for Ernst & Young Inc.,
recei ver of Soundair Corp., respondent.

WG Horton, for Ontario Express Ltd.

Nancy J. Spies, for Frontier Air Ltd.

GALLIGAN J. A :-- This is an appeal fromthe order of

Rosenberg J. nmade on May 1, 1991 (Gen. Div.). By that order, he
approved the sale of Air Toronto to Ontario Express Limted and
Frontier Air Limted and he dism ssed a notion to approve an
offer to purchase Air Toronto by 922246 Ontario Limted.

It is necessary at the outset to give sone background to the
di spute. Soundair Corporation (Soundair) is a corporation
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engaged in the air transport business. It has three divisions.
One of themis Air Toronto. Air Toronto operates a schedul ed
airline fromToronto to a nunber of md-sized cities in the
United States of Anerica. Its routes serve as feeders to
several of Air Canada's routes. Pursuant to a connector

agreenent, Air Canada provides sone services to Air Toronto and

benefits fromthe feeder traffic provided by it. The
operational relationship between Air Canada and Air Toronto is
a cl ose one.

In the latter part of 1989 and the early part of 1990,
Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto.
The Royal Bank of Canada (the Royal Bank) is owed at |east
$65, 000, 000. The appel | ants Canadi an Pension Capital Limted
and Canadi an I nsurers Capital Corporation (collectively called
CCFL) are owed approximately $9, 500, 000. Those creditors will
have a deficiency expected to be in excess of $50,000,000 on
t he wi ndi ng-up of Soundair.

On April 26, 1990, upon the notion of the Royal Bank, O Brien
J. appointed Ernst & Young Inc. (the receiver) as receiver of
all of the assets, property and undertaki ngs of Soundair. The
order required the receiver to operate Air Toronto and sell it
as a goi ng concern. Because of the close relationship between
Air Toronto and Air Canada, it was contenplated that the
recei ver woul d obtain the assistance of Air Canada to operate
Air Toronto. The order authorized the receiver:

(b) to enter into contractual arrangenents with Air Canada to
retain a manager or operator, including Air Canada, to nmanage
and operate Air Toronto under the supervision of Ernst

& Young Inc. until the conpletion of the sale of Air Toronto
to Air Canada or other person ..

Al so because of the close relationship, it was expected that
Air Canada woul d purchase Air Toronto. To that end, the order
of OBrien J. authorized the receiver:

(c) to negotiate and do all things necessary or desirable to
conplete a sale of Air Toronto to Air Canada and, if a sale
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to Air Canada cannot be conpleted, to negotiate and sell Air
Toronto to anot her person, subject to terns and conditions
approved by this Court.

Over a period of several weeks follow ng that order,

negoti ations directed towards the sale of Air Toronto took
pl ace between the receiver and Air Canada. Air Canada had an
agreenent with the receiver that it would have excl usive
negotiating rights during that period. | do not think it is
necessary to review those negotiations, but | note that Ar
Canada had conpl ete access to all of the operations of Ar
Toront o and conducted due diligence exam nations. It becane
t horoughly acquainted with every aspect of Air Toronto's
oper ati ons.

Those negotiations cane to an end when an offer made by Air
Canada on June 19, 1990, was considered unsatisfactory by the
receiver. The offer was not accepted and | apsed. Having regard
to the tenor of Air Canada's negotiating stance and a letter
sent by its solicitors on July 20, 1990, | think that the
receiver was emnently reasonabl e when it decided that there
was no realistic possibility of selling Air Toronto to Air
Canada.

The receiver then | ooked el sewhere. Air Toronto's feeder
business is very attractive, but it only has value to a
national airline. The receiver concluded reasonably, therefore,
that it was commercially necessary for one of Canada's two
national airlines to be involved in any sale of Air Toronto.
Realistically, there were only two possi bl e purchasers whet her
direct or indirect. They were Air Canada and Canadi an Airlines
| nt ernati onal

It was well known in the air transport industry that Ar
Toronto was for sale. During the nonths follow ng the collapse
of the negotiations with Air Canada, the receiver tried
unsuccessfully to find viable purchasers. In late 1990, the
receiver turned to Canadian Airlines International, the only
realistic alternative. Negotiations began between them Those
negotiations led to a letter of intent dated February 11, 1991.
On March 6, 1991, the receiver received an offer fromOntario
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Express Limted and Frontier Airlines Limted, who are
subsi di ari es of Canadian Airlines International. This offer is
called the CEL offer.

In the neantinme, Ar Canada and CCFL were having di scussions
about making an offer for the purchase of Air Toronto. They
formed 922246 Ontario Limted (922) for the purpose of
purchasing Air Toronto. On March 1, 1991, CCFL wote to the
recei ver saying that it proposed to nake an offer. On March 7,
1991, Air Canada and CCFL presented an offer to the receiver in
the name of 922. For convenience, its offers are called the 922
of fers.

The first 922 offer contained a condition which was
unacceptable to the receiver. | will refer to that condition in
nmore detail later. The receiver declined the 922 offer and on
March 8, 1991, accepted the COEL offer. Subsequently, 922
obtained an order allowing it to make a second offer. It then
submtted an offer which was virtually identical to that of
March 7, 1991, except that the unacceptabl e condition had been
renmoved

The proceedi ngs before Rosenberg J. then foll owed. He
approved the sale to CEL and dism ssed a notion for the
acceptance of the 922 offer. Before Rosenberg J., and in this
court, both CCFL and the Royal Bank supported the acceptance of
t he second 922 offer.

There are only two i ssues which nust be resolved in this
appeal . They are:

(1) Dd the receiver act properly when it entered into an
agreenent to sell Air Toronto to CEL?

(2) What effect does the support of the 922 offer by the

secured creditors have on the result?

| will deal with the two issues separately.

Dl D THE RECEI VER ACT PROPERLY
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I N AGREEI NG TO SELL TO CEL?

Before dealing with that issue there are three general
observations which | think I should nmake. The first is that the
sale of an airline as a going concern is a very conpl ex
process. The best nethod of selling an airline at the best
price is sonmething far renoved fromthe expertise of a court.
When a court appoints a receiver to use its comrerci al
expertise to sell an airline, it is inescapable that it intends
to rely upon the receiver's expertise and not upon its own.
Therefore, the court nust place a great deal of confidence in
the actions taken and in the opinions forned by the receiver.

It should al so assune that the receiver is acting properly

unl ess the contrary is clearly shown. The second observation is
that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions nmade by
its receiver. The third observation which I wish to nmake is
that the conduct of the receiver should be reviewed in the
light of the specific mandate given to himby the court.

The order of OBrien J. provided that if the receiver could
not conplete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person". The court did not say
how the receiver was to negotiate the sale. It did not say it
was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It obviously intended, because
of the unusual nature of the asset being sold, to | eave the
met hod of sale substantially in the discretion of the receiver.
| think, therefore, that the court should not review mnutely
the process of the sale when, broadly speaking, it appears to
the court to be a just process.

As did Rosenberg J., | adopt as correct the statenent nade by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O R
(2d) 87, 39 D.L.R (4th) 526 (H.C.J.), at pp. 92-94 OR ,
pp. 531-33 D.L.R, of the duties which a court nust perform
when deci di ng whether a receiver who has sold a property acted
properly. When he set out the court's duties, he did not put
themin any order of priority, nor do I. |I sunmarize those
duties as foll ows:
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1. It should consider whether the receiver has made a
sufficient effort to get the best price and has not acted
i nprovidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process
by which offers are obtained.

4. |t should consider whether there has been unfairness in the
wor ki ng out of the process.

| intend to discuss the performance of those duties
separately.

1. Did the receiver nmake a sufficient effort to get the best
price and did it act providently?

Having regard to the fact that it was highly unlikely that a
commercially viable sale could be nade to anyone but the two
national airlines, or to soneone supported by either of them
it is my viewthat the receiver acted wi sely and reasonably
when it negotiated only with Air Canada and Canadi an Airlines
International. Furthernore, when Air Canada said that it would
submt no further offers and gave the inpression that it would
not participate further in the receiver's efforts to sell, the
only course reasonably open to the receiver was to negotiate
with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In
doing so, it is ny opinion that the receiver made sufficient
efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was
over ten nonths since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver
had not received one offer which it thought was acceptabl e.
After substantial efforts to sell the airline over that period,
| find it difficult to think that the receiver acted
inprovidently in accepting the only acceptable offer which it
had.
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On March 8, 1991, the date when the receiver accepted the OEL
offer, it had only two offers, the CEL offer which was
acceptabl e, and the 922 offer which contained an unacceptabl e
condition. | cannot see how the receiver, assumng for the
nmoment that the price was reasonable, could have done anyt hing
but accept the CEL offer.

When deci di ng whet her a receiver had acted providently, the
court shoul d exam ne the conduct of the receiver in |ight of
the information the receiver had when it agreed to accept an
offer. In this case, the court should | ook at the receiver's
conduct in the light of the information it had when it made its
deci sion on March 8, 1991. The court should be very cautious
before deciding that the receiver's conduct was i nprovident
based upon information which has conme to light after it made
its decision. To do so, in ny view, would derogate fromthe
mandate to sell given to the receiver by the order of O Brien
J. | agree with and adopt what was said by Anderson J. in Crown
Trust v. Rosenberg, supra, at p. 112 OR, p. 551 D.L.R:

Its decision was nade as a matter of business judgnent on
the elenents then available to it. It is of the very essence
of a receiver's function to make such judgnments and in the
maki ng of themto act seriously and responsibly so as to be
prepared to stand behind them

If the court were to reject the recomendati on of the
Receiver in any but the nost exceptional circunstances, it
woul d materially dimnish and weaken the role and function of
t he Receiver both in the perception of receivers and in the
perception of any others who m ght have occasion to deal with
them It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision
was al ways made upon the notion for approval. That would be a
consequence susceptible of imensely damaging results to the
di sposition of assets by court-appointed receivers.

(Enmphasi s added)

| also agree with and adopt what was said by Macdonald J. A
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in Caneron v. Bank of Nova Scotia (1981), 38 CB.R (N S ) 1,
45 NS.R (2d) 303 (CA), at p. 11 CB.R, p. 314 NS R

In my opinion if the decision of the receiver to enter into
an agreenent of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the
circunstances at the tine existing it should not be set aside
sinply because a later and higher bid is made. To do so would
literally create chaos in the comrercial world and receivers
and purchasers woul d never be sure they had a binding
agr eement .

(Enmphasi s added)

On March 8, 1991, the receiver had two offers. One was the
CEL offer which it considered satisfactory but which could be
w thdrawn by OEL at any tine before it was accepted. The
recei ver also had the 922 offer which contained a condition
that was totally unacceptable. It had no other offers. It was
faced with the dilemma of whether it should decline to accept
the OEL offer and run the risk of it being withdrawn, in the

hope that an acceptable offer would be forthcom ng from 922. An

affidavit filed by the president of the receiver describes the
di l enma which the receiver faced, and the judgnent made in the
[ight of that dil enma:

24. An asset purchase agreenent was received by Ernst & Young
on March 7, 1991 which was dated March 6, 1991. This
agreenent was received from CCFL in respect of their offer to
purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a
subsequent affidavit, the Receiver determned that it would
not be prudent to delay acceptance of the CEL agreenent to
negotiate a highly uncertain arrangenent wth Air Canada and
CCFL. Air Canada had the benefit of an "exclusive" in
negotiations for Air Toronto and had clearly indicated its
intention to take itself out of the running while ensuring
that no other party could seek to purchase Air Toronto and
mai ntain the Air Canada connector arrangenent vital to its
survival. The CCFL offer represented a radical reversal of
this position by Air Canada at the el eventh hour. However, it
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contai ned a significant nunber of conditions to closing which
were entirely beyond the control of the Receiver. As well,
the CCFL offer cane |less than 24 hours before signing of the
agreenent with CEL which had been negoti ated over a period of
nmont hs, at great tine and expense.

(Enmphasi s added)
| am convinced that the decision made was a sound one in the
circunst ances faced by the receiver on March 8, 1991.

| now turn to consider whether the price contained in the CEL
of fer was one which it was provident to accept. At the outset,
| think that the fact that the CEL offer was the only
acceptabl e one available to the receiver on March 8, 1991,
after ten nonths of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a
deteriorating econony, | doubt that it would have been wse to
wait any | onger.

| mentioned earlier that, pursuant to an order, 922 was
permtted to present a second offer. During the hearing of the

appeal , counsel conpared at great length the price contained in

the second 922 offer with the price contained in the CEL offer.
Counsel put forth various hypotheses supporting their
contentions that one offer was better than the other.

It is ny opinion that the price contained in the 922 offer is
relevant only if it shows that the price obtained by the
Receiver in the OCEL offer was not a reasonable one. In Crown
Trust v. Rosenberg, supra, Anderson J., at p. 113 OR, p. 551
D.L.R, discussed the conparison of offers in the follow ng
way':

No doubt, as the cases have indicated, situations mght arise
where the disparity was so great as to call in question the
adequacy of the nechani sm which had produced the offers. It
is not so here, and in ny viewthat is substantially an end
of the matter.

In two judgnents, Saunders J. considered the circunstances in
which an offer submtted after the receiver had agreed to a
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sal e shoul d be considered by the court. The first is Re Selkirk
(1986), 58 CB.R (N S.) 245 (Ont. Bkcy.), at p. 247:

|f, for exanple, in this case there had been a second offer
of a substantially higher anmount, then the court woul d have
to take that offer into consideration in assessing whet her
the receiver had properly carried out his function of
endeavouring to obtain the best price for the property.

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58
CB.R (NS.) 237 (Ont. Bkcy.), at p. 243:

| f a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
exanpl e, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate.

In Re Sel kirk (1987), 64 C.B.R (N S.) 140 (Ont. Bkcy.), at
p. 142, McRae J. expressed a simlar view

The court will not lightly w thhold approval of a sale by
the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per
the order of M. Justice Trainor and, of course, where the
receiver is an officer of this court. Only in a case where
there seens to be sone unfairness in the process of the sale
or where there are substantially higher offers which would
tend to show that the sale was inprovident wll the court
wi thhol d approval. It is inportant that the court recognize
the comrerci al exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in court for
approval before submtting their final offer. This is
sonet hi ng that nust be di scouraged.

(Enmphasi s added)

What those cases showis that the prices in other offers have
rel evance only if they show that the price contained in the
of fer accepted by the receiver was so unreasonably low as to
denonstrate that the receiver was inprovident in accepting it.
| amof the opinion, therefore, that if they do not tend to
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show t hat the receiver was inprovident, they should not be
consi dered upon a notion to confirma sale reconmmended by a
court-appointed receiver. |If they were, the process would be
changed froma sale by a receiver, subject to court approval
into an auction conducted by the court at the time approval is
sought. In ny opinion, the latter course is unfair to the
person who has entered bona fide into an agreenment with the
receiver, can only lead to chaos, and nust be di scouraged.

| f, however, the subsequent offer is so substantially higher
than the sale recormmended by the receiver, then it may be that
the receiver has not conducted the sale properly. In such
ci rcunstances, the court would be justified itself in entering
into the sale process by considering conpetitive bids. However,
| think that that process should be entered into only if the
court is satisfied that the receiver has not properly conducted
the sale which it has recomended to the court.

It is necessary to consider the two offers. Rosenberg J. held
that the 922 offer was slightly better or marginally better
than the CEL offer. He concluded that the difference in the two
offers did not show that the sale process adopted by the
recei ver was i nadequate or inprovident.

Counsel for the appellants conpl ai ned about the manner in
whi ch Rosenberg J. conducted the hearing of the notion to
confirmthe CEL sale. The conplaint was, that when they began
to discuss a conparison of the two offers, Rosenberg J. said
that he considered the 922 offer to be better than the CEL
of fer. Counsel said that when that comment was nade, they did
not think it necessary to argue further the question of the
difference in value between the two offers. They conpl ai n that
the finding that the 922 offer was only marginally better or
slightly better than the OCEL offer was nmade w t hout them having
had the opportunity to argue that the 922 offer was
substantially better or significantly better than the OEL
offer. | cannot understand how counsel could have thought that
by expressing the opinion that the 922 offer was better,
Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can | conprehend how counsel took
the comment to nean that they were forecl osed from argui ng that
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the offer was significantly or substantially better. If there
was sone m sunderstanding on the part of counsel, it should
have been raised before Rosenberg J. at the tine. | amsure
that if it had been, the m sunderstandi ng woul d have been
cleared up quickly. Nevertheless, this court permtted
extensive argunent dealing with the conparison of the two

of fers.

The 922 offer provided for $6, 000,000 cash to be paid on
closing with a royalty based upon a percentage of Air Toronto
profits over a period of five years up to a maxi num of
$3, 000, 000. The CEL offer provided for a paynent of $2,000, 000
on closing with a royalty paid on gross revenues over a five-
year period. In the short term the 922 offer is obviously
better because there is substantially nore cash up front. The
chances of future returns are substantially greater in the CEL
of fer because royalties are paid on gross revenues while the
royalties under the 922 offer are paid only on profits. There
is an elenment of risk involved in each offer.

The receiver studied the two offers. It conpared them and

took into account the risks, the advantages and the

di sadvant ages of each. It considered the appropriate
contingencies. It is not necessary to outline the factors which
were taken into account by the receiver because the manager of
its insolvency practice filed an affidavit outlining the

consi derations which were weighed in its evaluation of the two
offers. They seemto ne to be reasonable ones. That affidavit
concluded with the foll om ng paragraph:

24. On the basis of these considerations the Receiver has
approved the CEL offer and has concluded that it represents
t he achi evenent of the highest possible value at this tine
for the Air Toronto division of SoundAir

The court appointed the receiver to conduct the sale of Air
Toronto and entrusted it with the responsibility of deciding
what is the best offer. | put great weight upon the opinion of
the receiver. It swore to the court which appointed it that the
CEL offer represents the achi evenent of the highest possible
value at this tinme for Air Toronto. | have not been convi nced
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that the receiver was wong when he made that assessnent. | am
therefore, of the opinion that the 922 offer does not
denonstrate any failure upon the part of the receiver to act
properly and providently.

It follows that if Rosenberg J. was correct when he found
that the 922 offer was in fact better, | agree with himthat it
could only have been slightly or marginally better. The 922
of fer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or
i nprovi dent, nor that the price was unreasonabl e.

| am therefore, of the opinion that the receiver nade a
sufficient effort to get the best price and has not acted
i nprovidently.

2. Consideration of the interests of all parties

It is well established that the primary interest is that of
the creditors of the debtor: see Crown Trust Co. v. Rosenberg,
supra, and Re Sel kirk (1986, Saunders J.), supra. However, as
Saunders J. pointed out in Re Beauty Counsellors, supra, at p.
244 C.B.R, "it is not the only or overriding consideration"

In my opinion, there are other persons whose interests
requi re consideration. In an appropriate case, the interests of
t he debtor nust be taken into account. | think also, in a case
such as this, where a purchaser has bargai ned at sonme | ength
and doubtl ess at consi derabl e expense with the receiver, the
interests of the purchaser ought to be taken into account.
VWiile it is not explicitly stated in such cases as Crown Trust
Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra,
Re Beauty Counsellors, supra, Re Selkirk (1987, MRae J.),
supra, and Canmeron, supra, | think they clearly inply that the
interests of a person who has negotiated an agreenent with a
court-appoi nted receiver are very inportant.

In this case, the interests of all parties who would have an
interest in the process were considered by the receiver and by
Rosenberg J.
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3. Consideration of the efficacy and integrity of the process
by which the offer was obtained

VWiile it is accepted that the primary concern of a receiver

is the protecting of the interests of the creditors, there is a
secondary but very inportant consideration and that is the
integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as
an airline as a going concern.

The inmportance of a court protecting the integrity of the
process has been stated in a nunber of cases. First, | refer to
Re Sel kirk (1986), supra, where Saunders J. said at p. 246
C.BR:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but inportant
consideration is that the process under which the sale
agreenent is arrived at should be consistent with conmerci al
efficacy and integrity.

In that connection | adopt the principles stated by
Macdonal d J. A of the Nova Scotia Suprene Court (Appeal
Division) in Caneron v. Bank of N. S. (1981), 38 CB.R (N S.)
1, 45 NS.R (2d) 303, 86 A P.R 303 (C.A), where he said at
p. 11:

In my opinion if the decision of the receiver to enter
into an agreenent of sale, subject to court approval, with
respect to certain assets is reasonabl e and sound under the
circunstances at the tine existing it should not be set aside
sinply because a later and higher bid is made. To do so would
literally create chaos in the comrercial world and receivers
and purchasers woul d never be sure they had a finding
agreenent. On the contrary, they would know that other bids
coul d be received and considered up until the application for
court approval is heard -- this would be an intol erable
si tuation.

Wil e those remarks may have been nmade in the context of a
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bi ddi ng situation rather than a private sale, | consider them
to be equally applicable to a negotiation process leading to

a private sale. Wiere the court is concerned with the

di sposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would

ot herwi se have to do.

In Salima Investnents Ltd. v. Bank of Montreal (1985), 41
Alta. L.R (2d) 58, 21 D.L.R (4th) 473 (C. A ), at p. 61 Ata.
LR, p. 476 DL.R, the Alberta Court of Appeal said that sale
by tender is not necessarily the best way to sell a business as
an ongoi ng concern. It went on to say that when sone ot her
met hod is used which is provident, the court should not
underm ne the process by refusing to confirmthe sale.

Finally, | refer to the reasoning of Anderson J. in Crown
Trust Co. v. Rosenberg, supra, at p. 124 OR, pp. 562-63
D.L.R:

Wil e every proper effort nust always be made to assure
maxi mum recovery consistent with the limtations inherent in
the process, no nethod has yet been devised to entirely
elimnate those [imtations or to avoid their consequences.
Certainly it is not to be found in | oosening the entire
foundati on of the system Thus to conpare the results of the
process in this case with what m ght have been recovered in
sonme ot her set of circunstances is neither |ogical nor
practical .

(Enmphasi s added)

It is ny opinion that the court nmust exercise extrene caution
before it interferes wwth the process adopted by a receiver to
sell an unusual asset. It is inportant that prospective
purchasers know that, if they are acting in good faith, bargain
seriously with a receiver and enter into an agreenment with it,
a court will not lightly interfere with the comercial judgnment
of the receiver to sell the asset to them

Before this court, counsel for those opposing the
confirmation of the sale to OCEL suggested many different ways
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in which the receiver could have conducted the process other
than the way which he did. However, the evidence does not
convince ne that the receiver used an inproper nethod of
attenpting to sell the airline. The answer to those subm ssions
is found in the comment of Anderson J. in Crown Trust Co. v.
Rosenberg, supra, at p. 109 OR, p. 548 D.L.R :

The court ought not to sit as on appeal fromthe decision of
the Receiver, reviewing in mnute detail every elenent of the
process by which the decision is reached. To do so would be a
futile and duplicitous exercise.

It would be a futile and duplicitous exercise for this court
to examne in mnute detail all of the circunstances |eading up
to the acceptance of the OEL offer. Having considered the
process adopted by the receiver, it is my opinion that the
process adopted was a reasonabl e and prudent one.

4. Was there unfairness in the process?

As a general rule, | do not think it appropriate for the

court to go into the mnutia of the process or of the selling
strategy adopted by the receiver. However, the court has a
responsibility to decide whether the process was fair. The only
part of this process which | could find that m ght give even a
superficial inpression of unfairness is the failure of the
receiver to give an offering nenorandumto those who expressed
an interest in the purchase of Air Toronto.

Il will outline the circunstances which relate to the
all egation that the receiver was unfair in failing to provide
an offering nmenorandum In the latter part of 1990, as part of
its selling strategy, the receiver was in the process of
preparing an offering menmorandumto give to persons who
expressed an interest in the purchase of Air Toronto. The
of fering menorandum got as far as draft form but was never
rel eased to anyone, although a copy of the draft eventually got
into the hands of CCFL before it submtted the first 922 offer
on March 7, 1991. A copy of the offering nmenorandum forns part
of the record and it seens to ne to be little nore than
puffery, wthout any hard i nformation which a sophisticated
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purchaser would require in order to nmake a serious bid.

The of fering nmenmorandum had not been conpl eted by February

11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a
provision that during its currency the receiver woul d not
negotiate with any other party. The letter of intent was
renewed fromtinme to tinme until the OEL offer was received on
March 6, 1991

The receiver did not proceed wth the offering menorandum
because to do so would violate the spirit, if not the letter,
of its letter of intent wth OEL.

| do not think that the conduct of the receiver shows any
unfairness towards 922. Wien | speak of 922, | do so in the
context that Air Canada and CCFL are identified with it. |
start by saying that the receiver acted reasonably when it
entered into exclusive negotiations with CEL. | find it strange
that a conpany, with which Air Canada is closely and intimtely
invol ved, would say that it was unfair for the receiver to
enter into atine-limted agreenent to negoti ate excl usively
with CEL. That is precisely the arrangenent which Air Canada
i nsisted upon when it negotiated with the receiver in the
spring and summer of 1990. If it was not unfair for A r Canada
to have such an agreenent, | do not understand why it was
unfair for OEL to have a simlar one. In fact, both A r Canada
and CEL in its turn were acting reasonably when they required
excl usive negotiating rights to prevent their negotiations from
bei ng used as a bargaining | ever with other potential
purchasers. The fact that Air Canada insisted upon an excl usive
negotiating right while it was negotiating with the receiver
denonstrates the comrercial efficacy of OEL being given the
sane right during its negotiations with the receiver. | see no
unfairness on the part of the receiver when it honoured its
letter of intent wwth OEL by not releasing the offering
menor andum during the negotiations with OEL

Moreover, | amnot prepared top find that 922 was in any way
prejudiced by the fact that it did not have an offering
menmor andum |t nmade an offer on March 7, 1991, which it
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contends to this day was a better offer than that of OEL. 922
has not convinced ne that if it had an offering nmenorandumits
of fer woul d have been any different or any better than it
actually was. The fatal problemwth the first 922 offer was
that it contained a condition which was conpl etely unacceptabl e
to the receiver. The receiver properly, in my opinion, rejected
the offer out of hand because of that condition. That condition
did not relate to any information which could have concei vably
been in an of fering nmenorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and t he Royal
Bank, something the receiver knew nothi ng about.

Further evidence of the |ack of prejudice which the absence
of an offering nmenorandum has caused 922 is found in CCFL's
stance before this court. During argunent, its counsel
suggested, as a possible resolution of this appeal, that this
court should call for new bids, evaluate themand then order a
sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 woul d be prepared to bid within
seven days of the court's decision. | would have thought that,
if there were anything to CCFL's suggestion that the failure to
provi de an of fering nmenorandum was unfair to 922, it would have
told the court that it needed nore information before it would
be able to make a bid.

| am satisfied that Air Canada and CCFL have, and at al
tinmes had, all of the information which they woul d have needed
to make what to themwould be a commercially viable offer to
the receiver. | think that an offering menorandum was of no
commerci al consequence to them but the absence of one has
si nce becone a val uabl e tactical weapon.

It is ny opinion that there is no convincing proof that if an
of fering nmenorandum had been wi dely distributed anbong persons
qualified to have purchased Air Toronto, a viable offer would
have cone forth froma party other than 922 or OEL. Therefore,
the failure to provide an offering nmenorandum was neit her
unfair nor did it prejudice the obtaining of a better price on
March 8, 1991, than that contained in the OEL offer. | would
not give effect to the contention that the process adopted by
the receiver was an unfair one.
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There are two statenents by Anderson J. contained in Crown
Trust Co. v. Rosenberg, supra, which | adopt as ny own. The
first is at p. 109 OR, p. 548 D.L.R.:

The court should not proceed agai nst the recomendati ons of
its Receiver except in special circunstances and where the
necessity and propriety of doing so are plain. Any other rule
or approach woul d enmascul ate the role of the Receiver and
make it alnost inevitable that the final negotiation of every
sal e woul d take place on the notion for approval.

The second is at p. 111 OR, p. 550 D.L.R:

It is equally clear, in ny view, though perhaps not so
clearly enunciated, that it is only in an exceptional case
that the court will intervene and proceed contrary to the
Receiver's recommendations if satisfied, as | am that the
Recei ver has acted reasonably, prudently and fairly and not
arbitrarily.

In this case the receiver acted reasonably, prudently, fairly
and not arbitrarily. I amof the opinion, therefore, that the
process adopted by the receiver in reaching an agreenent was a
j ust one.

In his reasons for judgnent, after discussing the
circunstances |eading to the 922 offer, Rosenberg J. said this
[at p. 31 of the reasons]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted inits
present form The receiver acted appropriately in accepting
the OEL offer.

| agree.
The receiver made proper and sufficient efforts to get the

best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airline
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which was fair to all persons who m ght be interested in
purchasing it. It is my opinion, therefore, that the receiver
properly carried out the nandate which was given to it by the
order of OBrien J. It follows that Rosenberg J. was correct
when he confirnmed the sale to OCEL.

1. THE EFFECT OF THE SUPPORT OF THE 922 OFFER
BY THE TWO SECURED CREDI TORS

As | noted earlier, the 922 offer was supported before
Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the
interests of the creditors are prinmary, the court ought to give
effect to their wish that the 922 offer be accepted. | would
not accede to that suggestion for two reasons.

The first reason is related to the fact that the creditors
chose to have a receiver appointed by the court. It was open to
themto appoint a private receiver pursuant to the authority of
their security docunents. Had they done so, then they would
have had control of the process and could have sold Air Toronto
to whom they wi shed. However, acting privately and controlling
t he process involves sone risks. The appoi ntnent of a receiver
by the court insulates the creditors fromthose risks. But
insulation fromthose risks carries with it the | oss of control
over the process of disposition of the assets. As | have
attenpted to explain in these reasons, when a receiver's sale
is before the court for confirmation the only issues are the
propriety of the conduct of the receiver and whether it acted
providently. The function of the court at that stage is not to
step in and do the receiver's work or change the sal e strategy
adopted by the receiver. Creditors who asked the court to
appoint a receiver to dispose of assets should not be all owed
to take over control of the process by the sinple expedi ent of
supporting another purchaser if they do not agree with the sale
made by the receiver. That would take away all respect for the
process of sale by a court-appointed receiver.

There can be no doubt that the interests of the creditor are
an inportant consideration in determ ning whether the receiver
has properly conducted a sale. The opinion of the creditors as
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to which offer ought to be accepted is sonething to be taken
into account. But, if the court decides that the receiver has
acted properly and providently, those views are not necessarily
determ native. Because, in this case, the receiver acted
properly and providently, | do not think that the views of the
creditors should override the considered judgnent of the
receiver.

The second reason is that, in the particular circunstances of
this case, | do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any wei ght. The support
given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very inpressive to hear
that it supports the offer which it is making for the debtors
asset s.

The support by the Royal Bank requires nore consideration and
i nvol ves sone reference to the circunstances. On March 6, 1991,
when the first 922 offer was made, there was in existence an
i nterl ender agreenent between the Royal Bank and CCFL. That
agreenent dealt with the share of the proceeds of the sale of
Air Toronto which each creditor would receive. At the tine, a
di spute between the Royal Bank and CCFL about the
interpretation of that agreenent was pending in the courts. The
unacceptabl e condition in the first 922 offer related to the
settlenment of the interlender dispute. The condition required
that the dispute be resolved in a way which woul d substantially
favour CCFL. It required that CCFL receive $3, 375,000 of the
$6, 000, 000 cash paynent and the bal ance, including the
royalties, if any, be paid to the Royal Bank. The Royal Bank
did not agree with that split of the sale proceeds.

On April 5, 1991, the Royal Bank and CCFL agreed to settle
the interlender dispute. The settlenent was that if the 922

of fer was accepted by the court, CCFL would receive only
$1, 000, 000 and the Royal Bank woul d receive $5,000,000 plus any
royal ties which mght be paid. It was only in consideration of
that settlenent that the Royal Bank agreed to support the 922
of fer.

The Royal Bank's support of the 922 offer is so affected by
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the very substantial benefit which it wanted to obtain fromthe
settlenment of the interlender dispute that, in ny opinion, its
support is devoid of any objectivity. |I think it has no weight.

Wil e there may be circunstances where the unani nbus support
by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a
receiver, | do not think that this is such a case. This is a
case where the receiver has acted properly and in a provident
way. It would make a nockery out of the judicial process, under
whi ch a mandate was given to this receiver to sell this
airline, if the support by these creditors of the 922 offer
were permtted to carry the day. | give no weight to the
support which they give to the 922 offer.

Inits factum the receiver pointed out that, because of
greater liabilities inposed upon private receivers by various
statutes such as the Enpl oynent Standards Act, R S. O 1980, c.
137, and the Environnmental Protection Act, R S O 1980, c. 141,
it is likely that nore and nore the courts will be asked to
appoi nt receivers in insolvencies. In those circunstances, |
think that creditors who ask for court-appointed receivers and
busi ness peopl e who choose to deal with those receivers should
know that if those receivers act properly and providently their
deci sions and judgments wll be given great weight by the
courts who appoint them | have decided this appeal in the way
| have in order to assure business people who deal with court-
appoi nted receivers that they can have confidence that an
agreenent which they nmake with a court-appointed receiver wll
be far nore than a platformupon which others may bargain at
the court approval stage. | think that persons who enter into
agreenents with court-appointed receivers, followng a
di sposition procedure that is appropriate given the nature of
t he assets invol ved, should expect that their bargain wll be
confirmed by the court.

The process is very inportant. It should be carefully
protected so that the ability of court-appointed receivers to
negoti ate the best price possible is strengthened and
supported. Because this receiver acted properly and providently
in entering into the CEL agreenent, | am of the opinion that
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Rosenberg J. was right when he approved the sale to CEL and
di sm ssed the notion to approve the 922 offer.

| would, accordingly, dismss the appeal. | would award the
receiver, OEL and Frontier Airlines Limted their costs out of
t he Soundair estate, those of the receiver on a solicitor-and-
client scale. | would nake no order as to the costs of any
of the other parties or interveners.

MCKI NLAY J. A. (concurring in the result):-- | agree with
Galligan J. A in result, but wish to enphasize that | do so on
the basis that the undertaking being sold in this case was of a
very speci al and unusual nature. It is nost inportant that the
integrity of procedures followed by court-appointed receivers
be protected in the interests of both commercial norality and
the future confidence of business persons in their dealings
with receivers. Consequently, in all cases, the court should
carefully scrutinize the procedure followed by the receiver to
determ ne whether it satisfies the tests set out by Anderson J.
in Ctown Trust Co. v. Rosenberg (1986), 60 OR (2d) 87, 39
D.L.R (4th) 526 (H.C.J.). While the procedure carried out by
the receiver in this case, as described by Galligan J. A, was
appropriate, given the unfolding of events and the uni que
nature of the assets involved, it is not a procedure that is
likely to be appropriate in many receivership sales.

| should like to add that where there is a small nunber of
creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest
price attainable would result in recovery so | ow that no other
creditors, sharehol ders, guarantors, etc., could possibly
benefit therefron), the wishes of the interested creditors
shoul d be very seriously considered by the receiver. It is
true, as Galligan J. A points out, that in seeking the court
appoi ntment of a receiver, the noving parties also seek the
protection of the court in carrying out the receiver's
functions. However, it is also true that in utilizing the court
process the noving parties have opened the whole process to
detailed scrutiny by all involved, and have probably added
significantly to their costs and consequent shortfall as a
result of so doing. The adoption of the court process should in
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no way dimnish the rights of any party, and nost certainly not
the rights of the only parties wwth a real interest. Were a
recei ver asks for court approval of a sale which is opposed by
the only parties in interest, the court should scrutinize with
great care the procedure followed by the receiver. | agree with
Galligan J. A that in this case that was done. | am satisfied
that the rights of all parties were properly considered by the
receiver, by the |learned notions court judge, and by Galligan
J. A

GOCDVAN J. A. (dissenting):-- | have had the opportunity of
readi ng the reasons for judgnent herein of Galligan and
McKinlay JJ. A Respectfully, I amunable to agree with their
concl usi on.

The case at bar is an exceptional one in the sense that upon
the application nmade for approval of the sale of the assets of
Air Toronto two conpeting offers were placed before Rosenberg
J. Those two offers were that of Frontier Airlines Ltd. and
Ontario Express Limted (OCEL) and that of 922246 Ontario
Limted (922), a conpany incorporated for the purpose of
acquiring Air Toronto. Its shares were owned equally by
Canadi an Pension Capital Limted and Canadi an Insurers Capital
Corporation (collectively CCFL) and Air Canada. It was conceded
by all parties to these proceedings that the only persons who
had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada (the Bank).
Those two creditors were unaninous in their position that they
desired the court to approve the sale to 922. W were not
referred to nor am| aware of any case where a court has
refused to abide by the unani nobus wi shes of the only interested
creditors for the approval of a specific offer nade in
recei vershi p proceedi ngs.

In British Col unbia Devel opnent Corp. v. Spun Cast Industries
Inc. (1977), 5 BBCL.R 94, 26 CB.R (N S.) 28 (S.C.), Berger
J. said at p. 95 B.CL.R, p. 30 CB.R

Here all of those with a financial stake in the plant have
joined in seeking the court's approval of the sale to Fincas.
This court does not having a roving comm ssion to deci de what
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is best for investors and busi nessnen when they have agreed
anong thensel ves what course of action they should follow It
is their noney.

| agree with that statement. It is particularly apt to this
case. The two secured creditors wll suffer a shortfall of
approxi mat el y $50, 000, 000. They have a trenendous interest in
the sale of assets which formpart of their security. | agree
with the finding of Rosenberg J., Gen. Div., May 1, 1991, that
the offer of 922 is superior to that of CEL. He concl uded that
the 922 offer is marginally superior. If by that he neant that
mat hematically it was likely to provide slightly nore in the
way of proceeds it is difficult to take issue with that
finding. If on the other hand he neant that having regard to
all considerations it was only marginally superior, | cannot
agree. He said in his reasons [pp. 17-18]:

| have cone to the conclusion that know edgeabl e creditors
such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No
matter what adjustnents had to be nmade, the 922 offer results
in nmore cash imrediately. Creditors facing the type of | oss
the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circunstances
surrounding the airline industry.

| agree with that statement conpletely. It is apparent that
the difference between the two offers insofar as cash on
closing is concerned anounts to approxi mtely $3, 000,000 to
$4, 000, 000. The Bank submitted that it did not wish to ganble
any further with respect to its investnent and that the
acceptance and court approval of the CEL offer, in effect,
supplanted its position as a secured creditor with respect to
t he anmount ow ng over and above the down paynent and placed it
in the position of a joint entrepreneur but one wth no
control. This results fromthe fact that the OEL offer did not
provide for any security for any funds which m ght be
forthcom ng over and above the initial downpaynment on cl osing.

In Canmeron v. Bank of Nova Scotia (1981), 38 CB.R (N S.) 1,
45 N S.R (2d) 303 (C.A), Hart J. A, speaking for the majority
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of the court, said at p. 10 CB.R, p. 312 NS R

Here we are dealing with a receiver appointed at the instance
of one major creditor, who chose to insert in the contract of
sale a provision making it subject to the approval of the
court. This, in ny opinion, shows an intention on behal f of
the parties to invoke the normal equitable doctrines which

pl ace the court in the position of looking to the interests
of all persons concerned before giving its blessing to a
particul ar transaction submtted for approval. In these

ci rcunst ances the court would not consider itself bound by
the contract entered into in good faith by the receiver but
woul d have to | ook to the broader picture to see that the
contract was for the benefit of the creditors as a whole.
When there was evidence that a higher price was readily
avai l able for the property the chanbers judge was, in ny
opinion, justified in exercising his discretion as he did.

O herwi se he could have deprived the creditors of a
substantial sum of noney.

This statenent is apposite to the circunstances of the case

at bar. | hasten to add that in ny opinion it is not only price
which is to be considered in the exercise of the judge's
discretion. It may very well be, as | believe to be so in this
case, that the anount of cash is the nost inportant elenment in
determ ning which of the two offers is for the benefit and in
the best interest of the creditors.

It is ny view, and the statenent of Hart J. A 1is consistent
therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way di m ni sh
or derogate fromhis right to obtain the maxi num benefit to be
derived fromany disposition of the debtor's assets. | agree
conpletely wwth the views expressed by McKinlay J.A in that
regard in her reasons.

It is ny further view that any negotiations which took place
between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the
determ nation by the presiding judge of the issues involved in
the notion for approval of either one of the two offers nor are
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they relevant in determning the outcome of this appeal. It is
sufficient that the two creditors have deci ded unani nously what
isin their best interest and the appeal nust be considered in
the light of that decision. It so happens, however, that there
is anpl e evidence to support their conclusion that the approval
of the 922 offer is in their best interests.

| amsatisfied that the interests of the creditors are the
prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R (N S.) 237
(Ont. Bkcy.) Saunders J. said at p. 243:

Thi s does not nean that a court should ignore a new and
hi gher bid nmade after acceptance where there has been no
unfairness in the process. The interests of the creditors,
while not the only consideration, are the prine
consi derati on.

| agree with that statement of the law. In Re Selkirk (1986),
58 CB.R (N S.) 245 (Ont. Bkcy.) Saunders J. heard an
application for court approval for the sale by the sheriff of
real property in bankruptcy proceedi ngs. The sheriff had been
previously ordered to |list the property for sale subject to
approval of the court. Saunders J. said at p. 246 C B. R

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but inportant
consideration is that the process under which the sale
agreenent is arrived at should be consistent with the
commercial efficacy and integrity.

| amin agreenent with that statenent as a matter of general
principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J. A in Caneron, supra, at pp.
92-94 O R, pp. 531-33 D.L.R, quoted by Galligan J.A. in his
reasons. In Caneron, the remarks of Macdonald J. A related to
situations involving the calling of bids and fixing a tine
l[imt for the making of such bids. In those circunstances the
process is so clear as a matter of commercial practice that an
interference by the court in such process m ght have a
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del eterious effect on the efficacy of receivership proceedings
in other cases. But Macdonald J. A recognized that even in bid
or tender cases where the offeror for whose bid approval is
sought has conplied with all requirenents a court m ght not
approve the agreenent of purchase and sale entered into by the
receiver. He said at pp. 11-12 CB. R, p. 314 NS R

There are, of course, many reasons why a court m ght not
approve an agreenent of purchase and sale, viz., where the
of fer accepted is so lowin relation to the appraised val ue
as to be unrealistic; or, where the circunstances indicate
that insufficient tine was allowed for the making of bids or
t hat i nadequate notice of sale by bid was given (where the
receiver sells property by the bid nethod); or, where it can
be said that the proposed sale is not in the best interest of
either the creditors or the owner. Court approval nust
i nvol ve the delicate bal ancing of conpeting interests and not
sinply a consideration of the interests of the creditors.

The deficiency in the present case is so |large that there has
been no suggestion of a conpeting interest between the owner
and the creditors.

| agree that the sanme reasoning may apply to a negotiation
process leading to a private sale but the procedure and process
applicable to private sales of a wide variety of businesses and
undertakings with the multiplicity of individual considerations
appl i cabl e and perhaps peculiar to the particular business is
not so clearly established that a departure by the court from
the process adopted by the receiver in a particular case wll
result in comrercial chaos to the detrinment of future
recei vershi p proceedi ngs. Each case nust be decided on its own
merits and it is necessary to consider the process used by the
receiver in the present proceedi ngs and to determ ne whether it
was unfair, inprovident or inadequate.

It is inportant to note at the outset that Rosenberg J. nade
the follow ng statenent in his reasons [p. 15]:

On March 8, 1991 the trustee accepted the CEL offer subject
to court approval. The receiver at that tinme had no other
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offer before it that was in final formor could possibly be
accepted. The receiver had at the tinme the know edge that Air
Canada with CCFL had not bargained in good faith and had not
fulfilled the promse of its letter of March 1. The receiver
was justified in assumng that Air Canada and CCFL's offer
was a long way frombeing in an acceptable formand that Air
Canada and CCFL's objective was to interrupt the finalizing
of the OCEL agreenent and to retain as |long as possible the
Air Toronto connector traffic flowwng into Termnal 2 for the
benefit of Air Canada.

In my opinion there was no evidence before himor before this
court to indicate that Air Canada with CCFL had not bargai ned
in good faith and that the receiver had know edge of such |ack
of good faith. Indeed, on this appeal, counsel for the receiver
stated that he was not alleging Air Canada and CCFL had not
bargai ned in good faith. Air Canada had frankly stated at the
time that it had nade its offer to purchase which was
eventual ly refused by the receiver that it would not becone
involved in an "auction" to purchase the undertaking of Ar
Canada and that, although it would fulfil its contractua
obligations to provide connecting services to Air Toronto, it
would do no nore than it was legally required to do insofar as
facilitating the purchase of Air Toronto by any other person.
In so doing Air Canada nay have been playing "hard ball" as its
behavi our was characterized by sone of the counsel for opposing
parties. It was nevertheless nerely openly asserting its | egal
position as it was entitled to do.

Furthernore there was no evidence before Rosenberg J. or this
court that the receiver had assuned that Air Canada and CCFL's
objective in making an offer was to interrupt the finalizing of
the OEL agreenent and to retain as long as possible the Ar
Toronto connector traffic flowng into Termnal 2 for the
benefit of Air Canada. |Indeed, there was no evidence to support
such an assunption in any event although it is clear that 922
and through it CCFL and Al r Canada were endeavouring to present
an offer to purchase which woul d be accepted and/ or approved by
the court in preference to the offer nade by COEL

To the extent that approval of the OEL agreenent by Rosenberg
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J. was based on the alleged | ack of good faith in bargaining
and i nproper notivation with respect to connector traffic on
the part of Air Canada and CCFL, it cannot be supported.

| would al so point out that, rather than saying there was no
other offer before it that was final in form it would have
been nore accurate to have said that there was no unconditi onal
of fer before it.

In considering the material and evidence placed before the
court | amsatisfied that the receiver was at all tinmes acting
in good faith. | have reached the concl usion, however, that the
process which he used was unfair insofar as 922 is concerned
and i nprovident insofar as the two secured creditors are
concer ned.

Air Canada had been negotiating with Soundair Corporation for
the purchase fromit of Air Toronto for a considerable period
of time prior to the appointnent of a receiver by the court. It
had given a letter of intent indicating a prospective sale
price of $18,000,000. After the appointnment of the receiver, by
agreenent dated April 30, 1990, Air Canada continued its
negoti ations for the purchase of Air Toronto with the receiver.
Al though this agreenent contained a clause which provided that
the receiver "shall not negotiate for the sale ... of Ar
Toronto with any person except A r Canada", it further provided
that the receiver would not be in breach of that provision
nmerely by receiving unsolicited offers for all or any of the
assets of Air Toronto. In addition, the agreenent, which had a
term commencing on April 30, 1990, could be term nated on the
fifth business day following the delivery of a witten notice
of term nation by one party to the other. | point out this
provision nerely to indicate that the exclusivity privilege
extended by the Receiver to Air Canada was of short duration at
the receiver's option.

As a result of due diligence investigations carried out by

Air Canada during the nonth of April, May and June of 1990, Air
Canada reduced its offer to 8.1 mllion dollars conditional
upon there being $4,000,000 in tangi ble assets. The offer was
made on June 14, 1990 and was open for acceptance until June
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29, 1990.

By anmendi ng agreenent dated June 19, 1990 the receiver was
rel eased fromits covenant to refrain fromnegotiating for the
sale of the Air Toronto business and assets to any person ot her
than Air Canada. By virtue of this anmendi ng agreenent the
receiver had put itself in the position of having a firmoffer
in hand with the right to negotiate and accept offers from
ot her persons. Air Canada in these circunstances was in the
subservient position. The receiver, in the exercise of its
j udgnent and discretion, allowed the Air Canada offer to | apse.
On July 20, 1990 Air Canada served a notice of termnation of
the April 30, 1990 agreenent.

Apparently as a result of advice received fromthe receiver

to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto

Di vi sion of Soundair Corporation, the solicitors for Air Canada
advi sed the receiver by letter dated July 20, 1990 in part as
fol | ows:

Air Canada has instructed us to advise you that it does not
intend to submt a further offer in the auction process.

This statenent together with other statenments set forth in
the letter was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently
contenpl ated by the receiver at that tinme. It did not forma
proper foundation for the receiver to conclude that there was
no realistic possibility of selling Alr Toronto to Air Canada,
either alone or in conjunction with sone other person, in
di fferent circunmstances. In June 1990 the receiver was of the
opinion that the fair value of Air Toronto was between
$10, 000, 000 and $12, 000, 000.

I n August 1990 the receiver contacted a nunber of interested
parties. A nunber of offers were received which were not deened
to be satisfactory. One such offer, received on August 20,

1990, canme as a joint offer fromOEL and Air Ontario (an Air
Canada connector). It was for the sum of $3,000,000 for the
good will relating to certain Air Toronto routes but did not
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i nclude the purchase of any tangi bl e assets or |easehold
i nterests.

I n Decenber 1990 the receiver was approached by the
managenent of Canadi an Partner (operated by OEL) for the
pur pose of evaluating the benefits of an amal gamated Air
Toronto/ Air Partner operation. The negotiations continued from
Decenber of 1990 to February of 1991 culmnating in the CEL
agreenent dated March 8, 1991

On or before Decenber, 1990, CCFL advised the receiver that

it intended to nmake a bid for the Air Toronto assets. The
receiver, in August of 1990, for the purpose of facilitating
the sale of Air Toronto assets, commenced the preparation of an
oper ati ng nenorandum He prepared no | ess than six draft
operating nenoranda with dates from October 1990 t hrough March
1, 1991. None of these were distributed to any prospective

bi dder despite requests having been received therefor, with the
exception of an early draft provided to CCFL w thout the
receiver's know edge.

During the period Decenber 1990 to the end of January 1991,
the receiver advised CCFL that the offering nenorandum was in
the process of being prepared and woul d be ready soon for
distribution. He further advised CCFL that it should await the
recei pt of the menorandum before submtting a formal offer to
purchase the Air Toronto assets.

By | ate January CCFL had becone aware that the receiver was
negotiating with CEL for the sale of Air Toronto. In fact, on
February 11, 1991, the receiver signed a letter of intent with
CEL wherein it had specifically agreed not to negotiate with
any other potential bidders or solicit any offers from others.

By letter dated February 25, 1991, the solicitors for CCFL
made a witten request to the Receiver for the offering
menmor andum The receiver did not reply to the |etter because he
felt he was precluded fromso doing by the provisions of the
letter of intent dated February 11, 1991. O her prospective
purchasers were al so unsuccessful in obtaining the prom sed
menor andumto assist themin preparing their bids. It should be
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noted that exclusivity provision of the letter of intent
expired on February 20, 1991. This provision was extended on
three occasions, viz., February 19, 22 and March 5, 1991. It is
clear that froma | egal standpoint the receiver, by refusing to
extend the tinme, could have dealt with other prospective
purchasers and specifically with 922.

It was not until March 1, 1991 that CCFL had obt ai ned
sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through
sources other than the receiver. By that tine the receiver had
already entered into the letter of intent wwth OEL
Not wi t hst andi ng the fact that the receiver knew since Decenber
of 1990 that CCFL wi shed to make a bid for the assets of Ar
Toronto (and there is no evidence to suggest that at any tine
such a bid would be in conjunction with Air Canada or that Air
Canada was in any way connected with CCFL) it took no steps to
provide CCFL with information necessary to enable it to make an
intelligent bid and, indeed, suggested del aying the naking of
the bid until an offering nenorandum had been prepared and
provided. In the nmeantine by entering into the letter of intent
with CEL it put itself in a position where it could not
negotiate with CCFL or provide the information requested.

On February 28, 1991, the solicitors for CCFL tel ephoned the
receiver and were advised for the first tinme that the receiver
had made a busi ness decision to negotiate solely with CEL and
woul d not negotiate with anyone else in the interim

By letter dated March 1, 1991 CCFL advi sed the receiver that
it intended to submt a bid. It set forth the essential terns
of the bid and stated that it would be subject to customary
commercial provisions. On March 7, 1991 CCFL and Air Canada,
jointly through 922, submtted an offer to purchase Air Toronto
upon the ternms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the
interpretation of an interlender agreenent which set out the
relative distribution of proceeds as between CCFL and the Royal
Bank. It is comon ground that it was a condition over which
the receiver had no control and accordi ngly woul d not have been
acceptabl e on that ground al one. The receiver did not, however,

1991 CanLll 2727 (ON CA)



contact CCFL in order to negotiate or request the renoval of
the condition although it appears that its agreenent with OEL
not to negotiate wth any person other than OEL expired on
March 6, 1991

The fact of the matter is that by March 7, 1991, the receiver
had received the offer from CEL which was subsequently approved
by Rosenberg J. That offer was accepted by the receiver on
March 8, 1991. Notw thstanding the fact that CEL had been
negoti ating the purchase for a period of approximately three
mont hs the offer contained a provision for the sole benefit of
the purchaser that it was subject to the purchaser obtaining:

a financing conmtnment within 45 days of the date hereof
in an anobunt not |ess than the Purchase Price fromthe Roya
Bank of Canada or other financial institution upon terns and
conditions acceptable to them In the event that such a
financing commtnment is not obtained within such 45 day
period, the purchaser or COEL shall have the right to
termnate this agreenent upon giving witten notice of
termnation to the vendor on the first Business Day follow ng
the expiry of the said period.

The purchaser was also given the right to waive the condition.

In effect the agreenent was tantanount to a 45-day option to
pur chase excluding the right of any other person to purchase
Air Toronto during that period of tinme and thereafter if the
condition was fulfilled or waived. The agreenent was, of
course, stated to be subject to court approval.

In my opinion the process and procedure adopted by the
receiver was unfair to CCFL. Although it was aware from
Decenber 1990 that CCFL was interested in making an offer, it
effectively del ayed the making of such offer by continually
referring to the preparation of the offering nmenorandum It did
not endeavour during the period Decenber 1990 to March 7, 1991
to negotiate with CCFL in any way the possible terns of
purchase and sale agreenent. In the result no offer was sought
fromCCFL by the receiver prior to February 11, 1991 and
thereafter it put itself in the position of being unable to
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negotiate with anyone other than CEL. The receiver, then, on
March 8, 1991 chose to accept an offer which was conditional in
nature without prior consultation with CCFL (922) to see

whet her it was prepared to renove the condition in its offer.

| do not doubt that the receiver felt that it was nore |ikely
that the condition in the OEL offer would be fulfilled than the
condition in the 922 offer. It may be that the receiver, having
negotiated for a period of three nonths with CEL, was fearful
that it mght lose the offer if OEL discovered that it was
negoti ating with anot her person. Nevertheless it seens to ne
that it was inprudent and unfair on the part of the receiver to
ignore an offer froman interested party which offered
approximately triple the cash down paynent w thout giving a
chance to the offeror to renove the conditions or other terns
whi ch made the offer unacceptable to it. The potential |oss was
that of an agreenent which anmounted to little nore than an
option in favour of the offeror.

In my opinion the procedure adopted by the receiver was
unfair to CCFL in that, in effect, it gave CEL the opportunity
of engaging in exclusive negotiations for a period of three
nmont hs notw thstanding the fact that it knew CCFL was
interested in making an offer. The receiver did not indicate a
deadl ine by which offers were to be submtted and it did not at
any tinme indicate the structure or nature of an offer which
m ght be acceptable to it.

In his reasons Rosenberg J. stated that as of March 1, CCFL
and Air Canada had all the information that they needed and any
all egations of unfairness in the negotiating process by the
recei ver had di sappeared. He said [p. 31]:

They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted inits
present form The receiver acted appropriately in accepting
the OEL offer.

| f he neant by "acceptable in fornmf that it was acceptable to
the receiver, then obviously CEL had the unfair advantage of
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its lengthy negotiations with the receiver to ascertain what
kind of an offer would be acceptable to the receiver. If, on

t he ot her hand, he neant that the 922 offer was unacceptable in
its formbecause it was conditional, it can hardly be said that
the OEL offer was nore acceptable in this regard as it
contained a condition with respect to financing terns and
conditions "acceptable to theni.

It should be noted that on March 13, 1991 the representatives
of 922 first met with the receiver to reviewits offer of March
7, 1991 and at the request of the receiver withdrew the inter-
| ender condition fromits offer. On March 14, 1991 CEL
removed the financing condition fromits offer. By order of
Rosenberg J. dated March 26, 1991, CCFL was given until Apri
5, 1991 to submt a bid and on April 5, 1991, 922 submtted its
offer with the interlender condition renoved.

In my opinion the offer accepted by the receiver is
i nprovi dent and unfair insofar as the two creditors are
concerned. It is not inprovident in the sense that the price
of fered by 922 greatly exceeded that offered by CEL. In the
final analysis it may not be greater at all. The salient fact
is that the cash down paynent in the 922 offer constitutes
approximately two-thirds of the contenplated sale price whereas
t he cash down paynent in the CEL transaction constitutes
approximately 20 to 25 per cent of the contenpl ated sale price.
In terns of absolute dollars, the down paynent in the 922 offer
woul d i kely exceed that provided for in the CEL agreenent by
approxi mately $3, 000, 000 to $4, 000, 000.

In Re Beauty Counsellors of Canada Ltd., supra, Saunders J.
said at p. 243 CB. R :

| f a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
exanpl e, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate. In
such a case the proper course mght be to refuse approval and
to ask the trustee to recommence the process.

| accept that statenent as being an accurate statenent of the
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law. | would add, however, as previously indicated, that in
determ ning what is the best price for the estate the receiver
or court should not Iimt its consideration to which offer
provides for the greater sale price. The anmount of down paynent
and the provision or |ack thereof to secure paynent of the

bal ance of the purchase price over and above the down paynent
may be the nost inportant factor to be considered and I am of
the viewthat is so in the present case. It is clear that that
was the view of the only creditors who can benefit fromthe
sale of Air Toronto.

| note that in the case at bar the 922 offer in conditional
formwas presented to the receiver before it accepted the CEL
offer. The receiver in good faith, although I believe
m st akenly, decided that the OEL offer was the better offer. At
that tinme the receiver did not have the benefit of the views of
the two secured creditors in that regard. At the tinme of the
application for approval before Rosenberg J. the stated
preference of the two interested creditors was nmade quite
clear. He found as a fact that know edgeable creditors would
not be anxious to rely on contingencies in the present
ci rcunstances surrounding the airline industry. It is
reasonabl e to expect that a receiver would be no | ess
know edgeable in that regard and it is his primary duty to
protect the interests of the creditors. In ny viewit was an
i nprovi dent act on the part of the receiver to have accepted
the conditional offer made by OEL and Rosenberg J. erred in
failing to dism ss the application of the receiver for approval
of the CEL offer. It would be nost inequitable to foist upon
the two creditors who have already been seriously hurt nore
unnecessary contingenci es.

Al t hough in other circunstances it m ght be appropriate to
ask the receiver to recommence the process, in ny opinion, it
woul d not be appropriate to do so in this case. The only two
interested creditors support the acceptance of the 922 offer
and the court should so order.

Al t hough | woul d be prepared to di spose of the case on the
grounds stated above, sonme comment shoul d be addressed to the
guestion of interference by the court with the process and
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procedure adopted by the receiver.

| amin agreenent with the view expressed by McKinlay J.A in
her reasons that the undertaking being sold in this case was of
a very special and unusual nature. As a result the procedure
adopt ed by the receiver was sonmewhat unusual. At the outset, in
accordance with the terns of the receiving order, it dealt
solely with Air Canada. It then appears that the receiver
contenpl ated a sale of the assets by way of auction and stil
| ater contenpl ated the preparation and distribution of an
of fering menoranduminviting bids. At some point, wthout
advice to CCFL, it abandoned that idea and reverted to
excl usive negotiations with one interested party. This entire
process is not one which is customary or wi dely accepted as a
general practice in the comercial world. It was somewhat
uni que having regard to the circunstances of this case. In ny
opi nion the refusal of the court to approve the offer accepted
by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers and is not the
type of refusal which will have a tendency to underm ne the
future confidence of business persons in dealing with
receivers.

Rosenberg J. stated that the Royal Bank was aware of the
process used and tacitly approved it. He said it knew the terns
of the letter of intent in February 1991 and nade no comment.
The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contenplated price nor the anount of
t he down paynment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air
Toronto assets. It is not clear fromthe material filed that at
the tine it becane aware of the letter of intent, it knew that
CCFL was interested in purchasing Air Toronto.

| amfurther of the opinion that a prospective purchaser who
has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of
time which are extended fromtinme to tinme by the receiver and
who then nmakes a conditional offer, the condition of which is
for his sole benefit and nmust be fulfilled to his satisfaction
unl ess waived by him and which he knows is to be subject to
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court approval, cannot legitimately claimto have been unfairly
dealt with if the court refuses to approve the offer and
approves a substantially better one.

In conclusion | feel that | nust conmment on the statenent
made by Galligan J.A in his reasons to the effect that the
suggesti on nmade by counsel for 922 constitutes evidence of |ack
of prejudice resulting fromthe absence of an offering
menor andum |t shoul d be pointed out that the court invited
counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order
approving the OEL offer should be set aside. There was no
evi dence before the court with respect to what additional
informati on may have been acquired by CCFL since March 8, 1991
and no inquiry was made in that regard. Accordingly, | am of
the view that no adverse inference should be drawn fromthe
proposal made as a result of the court's invitation.

For the above reasons | would allow the appeal with one set
of costs to CCFL-922, set aside the order of Rosenberg J.,
dism ss the receiver's notion with one set of costs to CCFL-922
and order that the assets of Air Toronto be sold to nunbered
corporation 922246 on the terns set forth in its offer with
appropriate adjustnents to provide for the delay inits
execution. Costs awarded shall be payable out of the estate of
Soundai r Corporation. The costs incurred by the receiver in
maki ng the application and responding to the appeal shall be
paid to himout of the assets of the estate of Soundair
Corporation on a solicitor-and-client basis. | would nmake no
order as to costs of any of the other parties or interveners.

Appeal dism ssed.
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corporation requesting confidentiality order in respect of
certain documents — Proper analytical approach to be
applied to exercise of judicial discretion where litigant
seeks confidentiality order — Whether confidentiality
order should be granted — Federal Court Rules, 1998,
SOR/98-106, r. 151.

Sierra Club is an environmental organization seeking
judicial review of the federal government’s decision to
provide financial assistance to Atomic Energy of Canada
Ltd. (“AECL”), a Crown corporation, for the construction
and sale to China of two CANDU reactors. The reactors
are currently under construction in China, where AECL
is the main contractor and project manager. Sierra Club
maintains that the authorization of financial assistance
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Un organisme environnemental, Sierra Club, demande
le controle judiciaire de la décision du gouvernement
fédéral de fournir une aide financiére  Energie atomique
du Canada Ltée (« EACL »), une société de la Couronne,
pour la construction et la vente a la Chine de deux réac-
teurs CANDU. Les réacteurs sont actuellement en cons-
truction en Chine, ot EACL est ’entrepreneur principal
et le gestionnaire de projet. Sierra Club soutient que
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by the government triggered s. 5(1)(b) of the Canadian
Environmental Assessment Act (“CEAA”), requiring an
environmental assessment as a condition of the finan-
cial assistance, and that the failure to comply compels
a cancellation of the financial arrangements. AECL filed
an affidavit in the proceedings which summarized con-
fidential documents containing thousands of pages of
technical information concerning the ongoing environ-
mental assessment of the construction site by the Chinese
authorities. AECL resisted Sierra Club’s application for
production of the confidential documents on the ground,
inter alia, that the documents were the property of the
Chinese authorities and that it did not have the author-
ity to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they
be protected by a confidentiality order, under which they
would only be made available to the parties and the court,
but with no restriction on public access to the judicial
proceedings. AECL’s application for a confidentiality
order was rejected by the Federal Court, Trial Division.
The Federal Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confiden-
tiality order granted on the terms requested by AECL.

In light of the established link between open courts
and freedom of expression, the fundamental question for
a court to consider in an application for a confidential-
ity order is whether the right to freedom of expression
should be compromised in the circumstances. The court
must ensure that the discretion to grant the order is exer-
cised in accordance with Charter principles because a
confidentiality order will have a negative effect on the
s. 2(b) right to freedom of expression. A confidentiality
order should only be granted when (1) such an order is
necessary to prevent a serious risk to an important inter-
est, including a commercial interest, in the context of
litigation because reasonably alternative measures will
not prevent the risk; and (2) the salutary effects of the
confidentiality order, including the effects on the right
of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expres-
sion, which in this context includes the public interest in
open and accessible court proceedings. Three important
elements are subsumed under the first branch of the test.
First, the risk must be real and substantial, well grounded
in evidence, posing a serious threat to the commercial
interest in question. Second, the important commercial
interest must be one which can be expressed in terms
of a public interest in confidentiality, where there is a
general principle at stake. Finally, the judge is required
to consider not only whether reasonable alternatives are
available to such an order but also to restrict the order as
much as is reasonably possible while preserving the com-
mercial interest in question.

I’autorisation d’aide financiere du gouvernement déclen-
che I’application de I’al. 5(1)b) de la Loi canadienne sur
I’évaluation environnementale (« LCEE ») exigeant une
évaluation environnementale comme condition de I’aide
financiere, et que le défaut d’évaluation entraine I’annu-
lation des ententes financidres. EACL dépose un affidavit
qui résume des documents confidentiels contenant des
milliers de pages d’information technique concernant
I’évaluation environnementale du site de construction
qui est faite par les autorités chinoises. EACL s’oppose
a la communication des documents demandée par Sierra
Club pour la raison notamment qu’ils sont la propriété
des autorités chinoises et qu’elle n’est pas autorisée a les
divulguer. Les autorités chinoises donnent 1’autorisation
de les communiquer a la condition qu’ils soient protégés
par une ordonnance de confidentialité n’y donnant acces
qu’aux parties et a la cour, mais n’imposant aucune res-
triction a 1’acces du public aux débats. La demande d’or-
donnance de confidentialité est rejetée par la Section de
premiere instance de la Cour fédérale. La Cour d’appel
fédérale confirme cette décision.

Arrér : Lappel est accueilli et I"ordonnance demandée
par EACL est accordée.

Vu le lien existant entre la publicité des débats judi-
ciaires et la liberté d’expression, la question fondamen-
tale pour la cour saisie d’une demande d’ordonnance de
confidentialité est de savoir si, dans les circonstances, il
y a lieu de restreindre le droit a la liberté d’expression.
La cour doit s’assurer que I’exercice du pouvoir discré-
tionnaire de 1’accorder est conforme aux principes de la
Charte parce qu’une ordonnance de confidentialité a des
effets préjudiciables sur la liberté d’expression garantie
a I’al. 2b). On ne doit ’accorder que (1) lorsqu’elle est
nécessaire pour €carter un risque sérieux pour un inté-
rét important, y compris un intérét commercial, dans
le contexte d’un litige, en 1’absence d’autres options
raisonnables pour écarter ce risque, et (2) lorsque ses
effets bénéfiques, y compris ses effets sur le droit des
justiciables civils a un proces €quitable, 1’emportent sur
ses effets préjudiciables, y compris ses effets sur la liberté
d’expression qui, dans ce contexte, comprend 1’ intérét du
public dans la publicité des débats judiciaires. Trois élé-
ments importants sont subsumés sous le premier volet de
I’analyse. Premiérement, le risque en cause doit &tre réel
et important, étre bien étayé par la preuve et menacer gra-
vement I’ intérét commercial en question. Deuxieémement,
I’intérét doit pouvoir se définir en termes d’intérét public
a la confidentialité, mettant en jeu un principe général.
Enfin le juge doit non seulement déterminer s’il existe
d’autres options raisonnables, il doit aussi restreindre
I’ordonnance autant qu’il est raisonnablement possible
de le faire tout en préservant 1’intérét commercial en
question.
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Applying the test to the present circumstances, the
commercial interest at stake here relates to the objective
of preserving contractual obligations of confidentiality,
which is sufficiently important to pass the first branch
of the test as long as certain criteria relating to the
information are met. The information must have been
treated as confidential at all relevant times; on a balance
of probabilities, proprietary, commercial and scientific
interests could reasonably be harmed by disclosure of
the information; and the information must have been
accumulated with a reasonable expectation of it being
kept confidential. These requirements have been met
in this case. Disclosure of the confidential documents
would impose a serious risk on an important commercial
interest of AECL, and there are no reasonably alternative
measures to granting the order.

Under the second branch of the test, the confiden-
tiality order would have significant salutary effects on
AECL’s right to a fair trial. Disclosure of the confidential
documents would cause AECL to breach its contractual
obligations and suffer a risk of harm to its competitive
position. If a confidentiality order is denied, AECL will
be forced to withhold the documents in order to protect
its commercial interests, and since that information is rel-
evant to defences available under the CEAA, the inability
to present this information hinders AECL’s capacity to
make full answer and defence. Although in the context
of a civil proceeding, this does not engage a Charter
right, the right to a fair trial is a fundamental principle of
justice. Further, the confidentiality order would allow all
parties and the court access to the confidential documents,
and permit cross-examination based on their contents,
assisting in the search for truth, a core value underlying
freedom of expression. Finally, given the technical nature
of the information, there may be a substantial public
security interest in maintaining the confidentiality of
such information.

The deleterious effects of granting a confidentiality
order include a negative effect on the open court princi-
ple, and therefore on the right to freedom of expression.
The more detrimental the confidentiality order would
be to the core values of (1) seeking the truth and the
common good, (2) promoting self-fulfilment of indi-
viduals by allowing them to develop thoughts and ideas
as they see fit, and (3) ensuring that participation in the
political process is open to all persons, the harder it will
be to justify the confidentiality order. In the hands of the
parties and their experts, the confidential documents may
be of great assistance in probing the truth of the Chinese
environmental assessment process, which would assist
the court in reaching accurate factual conclusions. Given
the highly technical nature of the documents, the impor-
tant value of the search for the truth which underlies

En I’espece, ’intérét commercial en jeu, la préserva-
tion d’obligations contractuelles de confidentialité, est
suffisamment important pour satisfaire au premier volet
de I’analyse, pourvu que certaines conditions soient rem-
plies : les renseignements ont toujours été trait€s comme
des renseignements confidentiels; il est raisonnable de
penser que, selon la prépondérance des probabilités, leur
divulgation compromettrait des droits exclusifs, com-
merciaux et scientifiques; et les renseignements ont été
recueillis dans I’expectative raisonnable qu’ils resteraient
confidentiels. Ces conditions sont réunies en 1’espece.
La divulgation des documents confidentiels ferait courir
un risque sérieux a un intérét commercial important de
EACL et il n’existe pas d’options raisonnables autres que
I’ordonnance de confidentialité.

A la deuxieme étape de 1’analyse, ’ordonnance de
confidentialité aurait des effets bénéfiques considérables
sur le droit de EACL 2 un procgs équitable. Si EACL
divulguait les documents confidentiels, elle manquerait
a ses obligations contractuelles et s’exposerait a une
détérioration de sa position concurrentielle. Le refus de
I’ordonnance obligerait EACL a retenir les documents
pour protéger ses intéréts commerciaux et comme ils sont
pertinents pour I'exercice des moyens de défense prévus
par la LCEE, I’'impossibilité de les produire empécherait
EACL de présenter une défense pleine et entidre. Méme
si en matiere civile cela n’engage pas de droit protégé par
la Charte, le droit a un proces équitable est un principe
de justice fondamentale. L’ ordonnance permettrait aux
parties et au tribunal d’avoir acces aux documents confi-
dentiels, et permettrait la tenue d’un contre-interrogatoire
fondé€ sur leur contenu, favorisant ainsi la recherche de
la vérité, une valeur fondamentale sous-tendant la liberté
d’expression. Il peut enfin y avoir un important intérét de
sécurité publique a préserver la confidentialité de ce type
de renseignements techniques.

Une ordonnance de confidentialité aurait un effet
préjudiciable sur le principe de la publicité des débats
judiciaires et donc sur la liberté d’expression. Plus 1’or-
donnance porte atteinte aux valeurs fondamentales que
sont (1) la recherche de la vérité et du bien commun, (2)
I’épanouissement personnel par le libre développement
des pensées et des idées et (3) la participation de tous au
processus politique, plus il est difficile de justifier 1’or-
donnance. Dans les mains des parties et de leurs experts,
les documents peuvent &tre tres utiles pour apprécier la
conformité du processus d’évaluation environnemen-
tale chinois, et donc pour aider la cour a parvenir a des
conclusions de fait exactes. Compte tenu de leur nature
hautement technique, la production des documents confi-
dentiels en vertu de 1’ordonnance demandée favoriserait
mieux I’importante valeur de la recherche de la vérité, qui
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both freedom of expression and open justice would be
promoted to a greater extent by submitting the confiden-
tial documents under the order sought than it would by
denying the order.

Under the terms of the order sought, the only restric-
tions relate to the public distribution of the documents,
which is a fairly minimal intrusion into the open court
rule. Although the confidentiality order would restrict
individual access to certain information which may be
of interest to that individual, the second core value of
promoting individual self-fulfilment would not be sig-
nificantly affected by the confidentiality order. The third
core value figures prominently in this appeal as open
justice is a fundamental aspect of a democratic society.
By their very nature, environmental matters carry signifi-
cant public import, and openness in judicial proceedings
involving environmental issues will generally attract a
high degree of protection, so that the public interest is
engaged here more than if this were an action between
private parties involving private interests. However, the
narrow scope of the order coupled with the highly tech-
nical nature of the confidential documents significantly
temper the deleterious effects the confidentiality order
would have on the public interest in open courts. The
core freedom of expression values of seeking the truth
and promoting an open political process are most closely
linked to the principle of open courts, and most affected
by an order restricting that openness. However, in the
context of this case, the confidentiality order would only
marginally impede, and in some respects would even
promote, the pursuit of these values. The salutary effects
of the order outweigh its deleterious effects and the order
should be granted. A balancing of the various rights and
obligations engaged indicates that the confidentiality
order would have substantial salutary effects on AECL’s
right to a fair trial and freedom of expression, while the
deleterious effects on the principle of open courts and
freedom of expression would be minimal.
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I. Introduction

In our country, courts are the institutions gen-
erally chosen to resolve legal disputes as best they
can through the application of legal principles to
the facts of the case involved. One of the underlying
principles of the judicial process is public openness,
both in the proceedings of the dispute, and in the
material that is relevant to its resolution. However,
some material can be made the subject of a confi-
dentiality order. This appeal raises the important
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Graham Garton, c.r., et J. Sanderson Graham,
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procureur général du Canada.

Version frangaise du jugement de la Cour rendu
par

LE JuGE IacoBuccl —
I. Introduction

Dans notre pays, les tribunaux sont les institu-
tions généralement choisies pour résoudre au mieux
les différends juridiques par I’application de prin-
cipes juridiques aux faits de chaque espece. Un
des principes sous-jacents au processus judiciaire
est la transparence, tant dans la procédure suivie
que dans les éléments pertinents a la solution du
litige. Certains de ces €éléments peuvent toutefois
faire I’objet d’une ordonnance de confidentialité. Le
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issues of when, and under what circumstances, a
confidentiality order should be granted.

For the following reasons, I would issue the con-
fidentiality order sought and accordingly would
allow the appeal.

II. Facts

The appellant, Atomic Energy of Canada Limited
(“AECL”) is a Crown corporation that owns and
markets CANDU nuclear technology, and is an
intervener with the rights of a party in the appli-
cation for judicial review by the respondent, the
Sierra Club of Canada (“Sierra Club”). Sierra Club
is an environmental organization seeking judicial
review of the federal government’s decision to pro-
vide financial assistance in the form of a $1.5 bil-
lion guaranteed loan relating to the construction and
sale of two CANDU nuclear reactors to China by
the appellant. The reactors are currently under con-
struction in China, where the appellant is the main
contractor and project manager.

The respondent maintains that the authorization
of financial assistance by the government triggered s.
5(1)(b) of the Canadian Environmental Assessment
Act, S.C. 1992, c. 37 (“CEAA”), which requires that
an environmental assessment be undertaken before
a federal authority grants financial assistance to a
project. Failure to undertake such an assessment
compels cancellation of the financial arrangements.

The appellant and the respondent Ministers argue
that the CEAA does not apply to the loan transaction,
and that if it does, the statutory defences available
under ss. 8 and 54 apply. Section 8 describes the cir-
cumstances where Crown corporations are required
to conduct environmental assessments. Section
54(2)(b) recognizes the validity of an environmental
assessment carried out by a foreign authority pro-
vided that it is consistent with the provisions of the
CEAA.

In the course of the application by Sierra Club
to set aside the funding arrangements, the appellant

pourvoi souleéve les importantes questions de savoir
a quel moment et dans quelles circonstances il y a
lieu de rendre une ordonnance de confidentialité.

Pour les motifs qui suivent, je suis d’avis de
rendre 1’ordonnance de confidentialité demandée et
par conséquent d’accueillir le pourvoi.

II. Les faits

L’appelante, Energie atomique du Canada
Limitée (« EACL »), société d’Etat propriétaire et
vendeuse de la technologie nucléaire CANDU, est
une intervenante ayant regu les droits de partie dans
la demande de contrdle judiciaire présentée par I’in-
timé, Sierra Club du Canada (« Sierra Club »), un
organisme environnemental. Sierra Club demande
le controle judiciaire de la décision du gouverne-
ment fédéral de fournir une aide financiére, sous
forme de garantie d’emprunt de 1,5 milliard de dol-
lars, pour la construction et la vente a la Chine de
deux réacteurs nucléaires CANDU par I’appelante.
Les réacteurs sont actuellement en construction en
Chine, ou I’appelante est entrepreneur principal et
gestionnaire de projet.

L’intimé soutient que 1’autorisation d’aide finan-
ciere du gouvernement déclenche 1’application de
I’al. 5(1)b) de la Loi canadienne sur I’évaluation
environnementale, L.C. 1992, ch. 37 (« LCEE »),
qui exige une évaluation environnementale avant
qu’'une autorité fédérale puisse fournir une aide

financiere a un projet. Le défaut d’évaluation
entraine I’annulation des ententes financieres.

Selon I’appelante et les ministres intimés, la
LCEE ne s’applique pas a la convention de prét et
si elle s’y applique, ils peuvent invoquer les défen-
ses prévues aux art. 8 et 54 de cette loi. L’article 8
prévoit les circonstances dans lesquelles les socié-
tés d’Etat sont tenues de procéder 2 des évaluations
environnementales. Le paragraphe 54(2) reconnait
la validité des évaluations environnementales effec-
tuées par des autorités étrangeres pourvu qu’elles
soient compatibles avec les dispositions de la
LCEE.

Dans le cadre de la requéte de Sierra Club en
annulation des ententes financieres, I’appelante a
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filed an affidavit of Dr. Simon Pang, a senior man-
ager of the appellant. In the affidavit, Dr. Pang
referred to and summarized certain documents
(the “Confidential Documents”). The Confidential
Documents are also referred to in an affidavit pre-
pared by Mr. Feng, one of AECL’s experts. Prior to
cross-examining Dr. Pang on his affidavit, Sierra
Club made an application for the production of
the Confidential Documents, arguing that it could
not test Dr. Pang’s evidence without access to the
underlying documents. The appellant resisted pro-
duction on various grounds, including the fact that
the documents were the property of the Chinese
authorities and that it did not have authority to
disclose them. After receiving authorization by
the Chinese authorities to disclose the documents
on the condition that they be protected by a confi-
dentiality order, the appellant sought to introduce
the Confidential Documents under Rule 312 of
the Federal Court Rules, 1998, SOR/98-106, and
requested a confidentiality order in respect of the
documents.

Under the terms of the order requested, the
Confidential Documents would only be made
available to the parties and the court; however,
there would be no restriction on public access to
the proceedings. In essence, what is being sought
is an order preventing the dissemination of the
Confidential Documents to the public.

The Confidential Documents comprise two
Environmental Impact Reports on Siting and
Construction Design (the “EIRs”), a Preliminary
Safety Analysis Report (the “PSAR”), and the sup-
plementary affidavit of Dr. Pang which summarizes
the contents of the EIRs and the PSAR. If admitted,
the EIRs and the PSAR would be attached as exhib-
its to the supplementary affidavit of Dr. Pang. The
EIRs were prepared by the Chinese authorities in
the Chinese language, and the PSAR was prepared
by the appellant with assistance from the Chinese
participants in the project. The documents contain
a mass of technical information and comprise thou-
sands of pages. They describe the ongoing environ-
mental assessment of the construction site by the
Chinese authorities under Chinese law.

déposé un affidavit de M. Simon Pang, un de ses
cadres supérieurs. Dans I’affidavit, M. Pang men-
tionne et résume certains documents (les « docu-
ments confidentiels ») qui sont €galement men-
tionnés dans un affidavit de M. Feng, un expert
d’EACL. Avant de contre-interroger M. Pang sur
son affidavit, Sierra Club a demandé par requéte la
production des documents confidentiels, au motif
qu’il ne pouvait vérifier la validité de sa déposition
sans consulter les documents de base. L’appelante
s’oppose pour plusieurs raisons a la production des
documents, dont le fait qu’ils sont la propriété des
autorités chinoises et qu’elle n’est pas autorisée a les
divulguer. Apres avoir obtenu des autorités chinoi-
ses Iautorisation de communiquer les documents
a la condition qu’ils soient protégés par une ordon-
nance de confidentialité, I’appelante a cherché a les
produire en invoquant la regle 312 des Regles de la
Cour fédérale (1998), DORS/98-106, et a demandé
une ordonnance de confidentialité a leur égard.

Aux termes de I’ordonnance demandée, seules
les parties et la cour auraient acces aux documents
confidentiels. Aucune restriction ne serait imposée a
I’acces du public aux débats. On demande essentiel-
lement d’empécher la diffusion des documents con-
fidentiels au public.

Les documents confidentiels comprennent deux
Rapports d’impact environnemental (« RIE ») sur
le site et la construction, un Rapport préliminaire
d’analyse sur la sécurité (« RPAS ») ainsi que I’af-
fidavit supplémentaire de M. Pang qui résume le
contenu des RIE et du RPAS. S’ils étaient admis,
les rapports seraient joints en annexe de 1’affida-
vit supplémentaire de M. Pang. Les RIE ont été
préparés en chinois par les autorités chinoises, et
le RPAS a été préparé par 1’appelante en collabo-
ration avec les responsables chinois du projet. Les
documents contiennent une quantité considérable
de renseignements techniques et comprennent des
milliers de pages. Ils décrivent I’évaluation envi-
ronnementale du site de construction qui est faite
par les autorités chinoises en vertu des lois chinoi-
ses.
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As noted, the appellant argues that it cannot
introduce the Confidential Documents into evi-
dence without a confidentiality order, otherwise it
would be in breach of its obligations to the Chinese
authorities. The respondent’s position is that its
right to cross-examine Dr. Pang and Mr. Feng on
their affidavits would be effectively rendered nuga-
tory in the absence of the supporting documents to
which the affidavits referred. Sierra Club proposes
to take the position that the affidavits should there-
fore be afforded very little weight by the judge
hearing the application for judicial review.

The Federal Court of Canada, Trial Division
refused to grant the confidentiality order and the
majority of the Federal Court of Appeal dismissed
the appeal. In his dissenting opinion, Robertson J.A.
would have granted the confidentiality order.

III. Relevant Statutory Provisions

Federal Court Rules, 1998, SOR/98-106

151. (1) On motion, the Court may order that material
to be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the
Court must be satisfied that the material should be treated
as confidential, notwithstanding the public interest in
open and accessible court proceedings.

IV. Judgments Below

A. Federal Court, Trial Division, [2000] 2 E.C.
400

Pelletier J. first considered whether leave should
be granted pursuant to Rule 312 to introduce the
supplementary affidavit of Dr. Pang to which the
Confidential Documents were filed as exhibits. In
his view, the underlying question was that of rel-
evance, and he concluded that the documents were
relevant to the issue of the appropriate remedy.
Thus, in the absence of prejudice to the respondent,
the affidavit should be permitted to be served and
filed. He noted that the respondent would be preju-
diced by delay, but since both parties had brought

Comme je le note plus haut, I’appelante prétend
ne pas pouvoir produire les documents confidentiels
en preuve sans qu’ils soient protégés par une ordon-
nance de confidentialité, parce que ce serait un man-
quement a ses obligations envers les autorités chi-
noises. L’intimé soutient pour sa part que son droit
de contre-interroger M. Pang et M. Feng sur leurs
affidavits serait pratiquement futile en I’absence
des documents auxquels ils se réferent. Sierra Club
entend soutenir que le juge saisi de la demande de
contrdle judiciaire devrait donc leur accorder peu de
poids.

La Section de premiere instance de la Cour fédé-
rale du Canada a rejeté la demande d’ordonnance
de confidentialité et la Cour d’appel fédérale, a la
majorité, a rejeté ’appel. Le juge Robertson, dissi-
dent, était d’avis d’accorder I’ordonnance.

III. Dispositions législatives

Regles de la Cour fédérale (1998), DORS/98-
106

151. (1) La Cour peut, sur requéte, ordonner que des
documents ou éléments matériels qui seront déposés
soient considérés comme confidentiels.

(2) Avant de rendre une ordonnance en application du
paragraphe (1), la Cour doit étre convaincue de la néces-
sité de considérer les documents ou éléments matériels
comme confidentiels, étant donné I’intérét du public a la
publicité des débats judiciaires.

IV. Les décisions antérieures

A. Cour fédérale, Section de premiere instance,
[2000] 2 C.F. 400

Le juge Pelletier examine d’abord s’il y a lieu,
en vertu de la regle 312, d’autoriser la production
de I’affidavit supplémentaire de M. Pang auquel
sont annexés les documents confidentiels. A son
avis, il s’agit d’une question de pertinence et il
conclut que les documents se rapportent a la ques-
tion de la réparation. En 1’absence de préjudice
pour I’intimé, il y a donc lieu d’autoriser la signi-
fication et le dépot de I’affidavit. Il note que des
retards seraient préjudiciables a I’intimé mais que,
puisque les deux parties ont présenté des requétes
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interlocutory motions which had contributed to the
delay, the desirability of having the entire record
before the court outweighed the prejudice arising
from the delay associated with the introduction of
the documents.

On the issue of confidentiality, Pelletier J. con-
cluded that he must be satisfied that the need for
confidentiality was greater than the public interest in
open court proceedings, and observed that the argu-
ment for open proceedings in this case was signifi-
cant given the public interest in Canada’s role as a
vendor of nuclear technology. As well, he noted that
a confidentiality order was an exception to the rule
of open access to the courts, and that such an order
should be granted only where absolutely necessary.

Pelletier J. applied the same test as that used in
patent litigation for the issue of a protective order,
which is essentially a confidentiality order. The
granting of such an order requires the appellant
to show a subjective belief that the information is
confidential and that its interests would be harmed
by disclosure. In addition, if the order is chal-
lenged, then the person claiming the benefit of the
order must demonstrate objectively that the order is
required. This objective element requires the party
to show that the information has been treated as
confidential, and that it is reasonable to believe that
its proprietary, commercial and scientific interests
could be harmed by the disclosure of the informa-
tion.

Concluding that both the subjective part and
both elements of the objective part of the test had
been satisfied, he nevertheless stated: “However,
I am also of the view that in public law cases, the
objective test has, or should have, a third component
which is whether the public interest in disclosure
exceeds the risk of harm to a party arising from dis-
closure” (para. 23).

A very significant factor, in his view, was the fact
that mandatory production of documents was not in
issue here. The fact that the application involved a
voluntary tendering of documents to advance the

interlocutoires qui ont entrainé les délais, les avan-
tages de soumettre le dossier au complet a la cour
compensent 1’inconvénient du retard causé par la
présentation de ces documents.

Sur la confidentialité, le juge Pelletier conclut
qu’il doit étre convaincu que la nécessité de protéger
la confidentialité I’emporte sur I’intérét du public a
la publicité des débats judiciaires. Il note que les
arguments en faveur de la publicité des débats judi-
ciaires en I’espece sont importants vu I'intérét du
public envers le rdle du Canada comme vendeur de
technologie nucléaire. Il fait aussi remarquer que les
ordonnances de confidentialité sont une exception
au principe de la publicité des débats judiciaires
et ne devraient €tre accordées que dans des cas de
nécessité absolue.

Le juge Pelletier applique le méme critere que
pour une ordonnance conservatoire en matiere de
brevets, qui est essentiellement une ordonnance de
confidentialité. Pour obtenir I’ordonnance, le requé-
rant doit démontrer qu’il croit subjectivement que
les renseignements sont confidentiels et que leur
divulgation nuirait a ses intéréts. De plus, si 1’or-
donnance est contestée, le requérant doit démontrer
objectivement qu’elle est nécessaire. Cet €élément
objectif I’oblige a démontrer que les renseignements
ont toujours été traités comme €tant confidentiels et
qu’il est raisonnable de croire que leur divulgation
risque de compromettre ses droits exclusifs, com-
merciaux et scientifiques.

Ayant conclu qu’il est satisfait a 1’élément sub-
jectif et aux deux volets de I’élément objectif du
critere, il ajoute : « Jestime toutefois aussi que,
dans les affaires de droit public, le critere objectif
comporte, ou devrait comporter, un troisieme volet,
en ’occurrence la question de savoir si 1’intérét du
public a I’égard de la divulgation I’emporte sur le
préjudice que la divulgation risque de causer a une
personne » (par. 23).

Il estime trés important le fait qu’il ne s’agit pas
en I’espece de production obligatoire de documents.
Le fait que la demande vise le dépot volontaire de
documents en vue d’étayer la these de 1’appelante,
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appellant’s own cause as opposed to mandatory pro-
duction weighed against granting the confidentiality
order.

In weighing the public interest in disclosure
against the risk of harm to AECL arising from dis-
closure, Pelletier J. noted that the documents the
appellant wished to put before the court were pre-
pared by others for other purposes, and recognized
that the appellant was bound to protect the confi-
dentiality of the information. At this stage, he again
considered the issue of materiality. If the documents
were shown to be very material to a critical issue,
“the requirements of justice militate in favour of a
confidentiality order. If the documents are margin-
ally relevant, then the voluntary nature of the pro-
duction argues against a confidentiality order” (para.
29). He then decided that the documents were mate-
rial to a question of the appropriate remedy, a sig-
nificant issue in the event that the appellant failed on
the main issue.

Pelletier J. also considered the context of the case
and held that since the issue of Canada’s role as a
vendor of nuclear technology was one of signifi-
cant public interest, the burden of justifying a con-
fidentiality order was very onerous. He found that
AECL could expunge the sensitive material from
the documents, or put the evidence before the court
in some other form, and thus maintain its full right
of defence while preserving the open access to court
proceedings.

Pelletier J. observed that his order was being
made without having perused the Confidential
Documents because they had not been put before
him. Although he noted the line of cases which
holds that a judge ought not to deal with the issue of
a confidentiality order without reviewing the docu-
ments themselves, in his view, given their volumi-
nous nature and technical content as well as his lack
of information as to what information was already in
the public domain, he found that an examination of
these documents would not have been useful.

par opposition a une production obligatoire, joue
contre I’ordonnance de confidentialité.

En soupesant I’intérét du public dans la divul-
gation et le préjudice que la divulgation risque de
causer 2 EACL, le juge Pelletier note que les docu-
ments que 1’appelante veut soumettre a la cour ont
été rédigés par d’autres personnes a d’autres fins, et
il reconnait que I’appelante est tenue de protéger la
confidentialité des renseignements. A cette étape, il
examine de nouveau la question de la pertinence.
Si on réussit a démontrer que les documents sont
trés importants sur une question cruciale, « les exi-
gences de la justice militent en faveur du prononcé
d’une ordonnance de confidentialité. Si les docu-
ments ne sont pertinents que d’une facon acces-
soire, le caractere facultatif de la production milite
contre le prononcé de I’ordonnance de confidenti-
alité » (par. 29). Il conclut alors que les documents
sont importants pour résoudre la question de la
réparation a accorder, elle-méme un point impor-
tant si I’appelante échoue sur la question princi-
pale.

Le juge Pelletier considere aussi le contexte de
I’affaire et conclut que, puisque la question du role
du Canada comme vendeur de technologies nucléai-
res est une importante question d’intérét public, la
charge de justifier une ordonnance de confidentia-
lité est trés onéreuse. 11 conclut qu’EACL pourrait
retrancher les éléments délicats des documents ou
soumettre a la cour la méme preuve sous une autre
forme, et maintenir ainsi son droit a une défense
complete tout en préservant la publicité des débats
judiciaires.

Le juge Pelletier signale qu’il prononce 1 or-
donnance sans avoir examiné les documents con-
fidentiels puisqu’ils n’ont pas été portés a sa con-
naissance. Bien qu’il mentionne la jurisprudence
indiquant qu’un juge ne devrait pas se prononcer sur
une demande d’ordonnance de confidentialité sans
avoir examiné les documents eux-mémes, il estime
qu’il n’aurait pas été utile d’examiner les docu-
ments, vu leur volume et leur caracteére technique, et
sans savoir quelle part d’information était déja dans
le domaine public.
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Pelletier J. ordered that the appellant could file
the documents in current form, or in an edited ver-
sion if it chose to do so. He also granted leave to file
material dealing with the Chinese regulatory pro-
cess in general and as applied to this project, pro-
vided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426
(1) Evans J.A. (Sharlow J.A. concurring)

At the Federal Court of Appeal, AECL appealed
the ruling under Rule 151 of the Federal Court
Rules, 1998, and Sierra Club cross-appealed the
ruling under Rule 312.

With respect to Rule 312, Evans J.A. held that the
documents were clearly relevant to a defence under
s. 54(2)(b) which the appellant proposed to raise if
s. 5(1)(b) of the CEAA was held to apply, and were
also potentially relevant to the exercise of the court’s
discretion to refuse a remedy even if the Ministers
were in breach of the CEAA. Evans J.A. agreed with
Pelletier J. that the benefit to the appellant and the
court of being granted leave to file the documents
outweighed any prejudice to the respondent owing
to delay and thus concluded that the motions judge
was correct in granting leave under Rule 312.

On the issue of the confidentiality order, Evans
J.A. considered Rule 151, and all the factors that
the motions judge had weighed, including the com-
mercial sensitivity of the documents, the fact that
the appellant had received them in confidence from
the Chinese authorities, and the appellant’s argu-
ment that without the documents it could not mount
a full answer and defence to the application. These
factors had to be weighed against the principle of
open access to court documents. Evans J.A. agreed
with Pelletier J. that the weight to be attached to
the public interest in open proceedings varied with
context and held that, where a case raises issues of
public significance, the principle of openness of
judicial process carries greater weight as a factor in

Dans son ordonnance, le juge Pelletier autorise
I’appelante a déposer les documents sous leur forme
actuelle ou sous une version révisée, a son gré. Il
autorise aussi ’appelante a déposer des documents
concernant le processus réglementaire chinois en

général et son application au projet, a condition
qu’elle le fasse sous 60 jours.

B. Cour d’appel fédérale, [2000] 4 C.F. 426

(1) Le juge Evans (avec l'appui du juge
Sharlow)

EACL fait appel en Cour d’appel fédérale, en
vertu de la regle 151 des Regles de la Cour fédérale
(1998), et Sierra Club forme un appel incident en
vertu de la regle 312.

Sur la regle 312, le juge Evans conclut que les
documents en cause sont clairement pertinents dans
une défense que I’appelante a I’intention d’invoquer
en vertu du par. 54(2) si la cour conclut que 1’al.
5(1)b) de la LCEE doit s’appliquer, et pourraient
I’étre aussi pour I’exercice du pouvoir discrétion-
naire de la cour de refuser d’accorder une répara-
tion dans le cas ou les ministres auraient enfreint la
LCEE. Comme le juge Pelletier, le juge Evans est
d’avis que I’avantage pour I’appelante et pour la
cour d’une autorisation de déposer les documents
I’emporte sur tout préjudice que le retard pourrait
causer a I’intimé, et conclut par conséquent que le
juge des requétes a eu raison d’accorder I’autorisa-
tion en vertu de la regle 312.

Sur T’ordonnance de confidentialité, le juge
Evans examine la régle 151 et tous les facteurs que
le juge des requétes a appréciés, y compris le secret
commercial attaché aux documents, le fait que 1’ap-
pelante les a regus a titre confidentiel des autorités
chinoises, et I’argument de I’appelante selon lequel,
sans les documents, elle ne pourrait assurer effecti-
vement sa défense. Ces facteurs doivent étre pondé-
rés avec le principe de la publicité des documents
soumis aux tribunaux. Le juge Evans convient avec
le juge Pelletier que le poids a accorder a I’intérét du
public a la publicité des débats varie selon le con-
texte, et il conclut que lorsqu’une affaire souléve
des questions de grande importance pour le public,
le principe de la publicité des débats a plus de poids
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the balancing process. Evans J.A. noted the public
interest in the subject matter of the litigation, as well
as the considerable media attention it had attracted.

In support of his conclusion that the weight
assigned to the principle of openness may vary with
context, Evans J.A. relied upon the decisions in AB
Hassle v. Canada (Minister of National Health and
Welfare), [2000] 3 E.C. 360 (C.A.), where the court
took into consideration the relatively small public
interest at stake, and Ethyl Canada Inc. v. Canada
(Attorney General) (1998), 17 C.P.C. (4th) 278
(Ont. Ct. (Gen. Div.)), at p. 283, where the court
ordered disclosure after determining that the case
was a significant constitutional case where it was
important for the public to understand the issues at
stake. Evans J.A. observed that openness and public
participation in the assessment process are funda-
mental to the CEAA, and concluded that the motions
judge could not be said to have given the principle of
openness undue weight even though confidentiality
was claimed for a relatively small number of highly
technical documents.

Evans J.A. held that the motions judge had
placed undue emphasis on the fact that the introduc-
tion of the documents was voluntary; however, it did
not follow that his decision on the confidentiality
order must therefore be set aside. Evans J.A. was
of the view that this error did not affect the ultimate
conclusion for three reasons. First, like the motions
judge, he attached great weight to the principle of
openness. Secondly, he held that the inclusion in the
affidavits of a summary of the reports could go a
long way to compensate for the absence of the origi-
nals, should the appellant choose not to put them in
without a confidentiality order. Finally, if AECL
submitted the documents in an expunged fashion,
the claim for confidentiality would rest upon a rela-
tively unimportant factor, i.e., the appellant’s claim
that it would suffer a loss of business if it breached
its undertaking with the Chinese authorities.

Evans J.A. rejected the argument that the motions
judge had erred in deciding the motion without

comme facteur a prendre en compte dans le proces-
sus de pondération. Le juge Evans note I'intérét du
public a I’égard de la question en litige ainsi que la
couverture médiatique considérable qu’elle a susci-
tée.

A I’appui de sa conclusion que le poids accordé
au principe de la publicité des débats peut varier
selon le contexte, le juge Evans invoque les déci-
sions AB Hassle c. Canada (Ministre de la Santé
nationale et du Bien-étre social), [2000] 3 C.F. 360
(C.A.), ou la cour a tenu compte du peu d’intérét du
public, et Ethyl Canada Inc. c. Canada (Attorney
General) (1998), 17 C.P.C. (4th) 278 (C. Ont. (Div.
gén.)), p. 283, ot la cour a ordonné la divulgation
apres avoir déterminé qu’il s’agissait d’une affaire
constitutionnelle importante et qu’il importait que
le public comprenne ce qui était en cause. Le juge
Evans fait remarquer que la transparence du proces-
sus d’évaluation et la participation du public ont une
importance fondamentale pour la LCEE, et il con-
clut qu’on ne peut prétendre que le juge des requétes
a accordé trop de poids au principe de la publicité
des débats, méme si la confidentialité n’est deman-
dée que pour un nombre relativement restreint de
documents hautement techniques.

Le juge Evans conclut que le juge des requétes
a donné trop de poids au fait que la production des
documents était volontaire mais qu’il ne s’ensuit pas
que sa décision au sujet de la confidentialité doive
étre écartée. Le juge Evans est d’avis que I’erreur
n’entache pas sa conclusion finale, pour trois motifs.
Premiérement, comme le juge des requétes, il atta-
che une grande importance a la publicité du débat
judiciaire. Deuxiemement, il conclut que 1’inclusion
dans les affidavits d’un résumé des rapports peut,
dans une large mesure, compenser 1’absence des
rapports, si I’appelante décide de ne pas les déposer
sans ordonnance de confidentialité. Enfin, si EACL
déposait une version modifiée des documents, la
demande de confidentialité reposerait sur un facteur
relativement peu important, savoir 1’argument que
I’appelante perdrait des occasions d’affaires si elle
violait son engagement envers les autorités chinoises.

Le juge Evans rejette 1’argument selon lequel le
juge des requétes a commis une erreur en statuant
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reference to the actual documents, stating that it was
not necessary for him to inspect them, given that
summaries were available and that the documents
were highly technical and incompletely translated.
Thus the appeal and cross-appeal were both dis-
missed.

(2) Robertson J.A. (dissenting)

Robertson J.A. disagreed with the majority for
three reasons. First, in his view, the level of public
interest in the case, the degree of media coverage,
and the identities of the parties should not be taken
into consideration in assessing an application for a
confidentiality order. Instead, he held that it was the
nature of the evidence for which the order is sought
that must be examined.

In addition, he found that without a confiden-
tiality order, the appellant had to choose between
two unacceptable options: either suffering irrepa-
rable financial harm if the confidential information
was introduced into evidence, or being denied the
right to a fair trial because it could not mount a full
defence if the evidence was not introduced.

Finally, he stated that the analytical framework
employed by the majority in reaching its decision
was fundamentally flawed as it was based largely
on the subjective views of the motions judge. He
rejected the contextual approach to the question
of whether a confidentiality order should issue,
emphasizing the need for an objective framework to
combat the perception that justice is a relative con-
cept, and to promote consistency and certainty in the
law.

To establish this more objective framework for
regulating the issuance of confidentiality orders per-
taining to commercial and scientific information, he
turned to the legal rationale underlying the commit-
ment to the principle of open justice, referring to
Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326. There, the Supreme Court of
Canada held that open proceedings foster the search
for the truth, and reflect the importance of public
scrutiny of the courts.

sans avoir examiné les documents réels, affirmant
que cela n’était pas nécessaire puisqu’il y avait des
précis et que la documentation était hautement tech-
nique et partiellement traduite. L’appel et ’appel
incident sont donc rejetés.

(2) Le juge Robertson (dissident)

Le juge Robertson se dissocie de la majorité pour
trois raisons. En premier lieu, il estime que le degré
d’intérét du public dans une affaire, I'importance de
la couverture médiatique et I’identité des parties ne
devraient pas €tre pris en considération pour statuer
sur une demande d’ordonnance de confidentialité.
Selon lui, il faut plutdt examiner la nature de la
preuve que protégerait 1’ordonnance de confidenti-
alité.

Il estime aussi qu’a défaut d’ordonnance de
confidentialité, 1’appelante doit choisir entre deux
options inacceptables : subir un préjudice financier
irréparable si les renseignements confidentiels sont
produits en preuve, ou étre privée de son droit a un
proces équitable parce qu’elle ne peut se défendre
pleinement si la preuve n’est pas produite.

Finalement, il dit que le cadre analytique utilisé
par les juges majoritaires pour arriver a leur déci-
sion est fondamentalement défectueux en ce qu’il
est fondé en grande partie sur le point de vue subjec-
tif du juge des requétes. Il rejette 1’approche contex-
tuelle sur la question de 1’ordonnance de confiden-
tialité, soulignant la nécessité d’un cadre d’analyse
objectif pour combattre la perception que la justice
est un concept relatif et pour promouvoir la cohé-
rence et la certitude en droit.

Pour établir ce cadre plus objectif appelé a
régir la délivrance d’ordonnances de confidentia-
lit€ en matiere de renseignements commerciaux et
scientifiques, il examine le fondement juridique du
principe de la publicité du processus judiciaire, en
citant 1’arrét de notre Cour, Edmonton Journal c.
Alberta (Procureur général), [1989] 2 R.C.S. 1326,
qui conclut que la publicité des débats favorise la
recherche de la vérité et témoigne de 1’importance
de soumettre le travail des tribunaux a I’examen
public.
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Robertson J.A. stated that although the principle
of open justice is a reflection of the basic demo-
cratic value of accountability in the exercise of
judicial power, in his view, the principle that justice
itself must be secured is paramount. He concluded
that justice as an overarching principle means that
exceptions occasionally must be made to rules or
principles.

He observed that, in the area of commercial law,
when the information sought to be protected con-
cerns “trade secrets”, this information will not be
disclosed during a trial if to do so would destroy
the owner’s proprietary rights and expose him or
her to irreparable harm in the form of financial loss.
Although the case before him did not involve a trade
secret, he nevertheless held that the same treatment
could be extended to commercial or scientific infor-
mation which was acquired on a confidential basis
and attached the following criteria as conditions
precedent to the issuance of a confidentiality order
(at para. 13):

(1) the information is of a confidential nature as opposed
to facts which one would like to keep confidential; (2)
the information for which confidentiality is sought is
not already in the public domain; (3) on a balance of
probabilities the party seeking the confidentiality order
would suffer irreparable harm if the information were
made public; (4) the information is relevant to the legal
issues raised in the case; (5) correlatively, the information
is “necessary” to the resolution of those issues; (6) the
granting of a confidentiality order does not unduly
prejudice the opposing party; and (7) the public interest
in open court proceedings does not override the private
interests of the party seeking the confidentiality order.
The onus in establishing that criteria one to six are met
is on the party seeking the confidentiality order. Under
the seventh criterion, it is for the opposing party to show
that a prima facie right to a protective order has been
overtaken by the need to preserve the openness of the
court proceedings. In addressing these criteria one must
bear in mind two of the threads woven into the fabric of
the principle of open justice: the search for truth and the
preservation of the rule of law. As stated at the outset, I do
not believe that the perceived degree of public importance
of a case is a relevant consideration.

Selon le juge Robertson, méme si le principe de
la publicité du processus judiciaire reflete la valeur
fondamentale que constitue dans une démocratie
I’imputabilité dans I’exercice du pouvoir judiciaire,
le principe selon lequel il faut que justice soit faite
doit, a son avis, ’emporter. Il conclut que la justice
vue comme principe universel signifie que les regles
ou les principes doivent parfois souffrir des excep-
tions.

Il fait observer qu’en droit commercial, lorsque
les renseignements qu’on cherche a protéger ont
trait a des « secrets industriels », ils ne sont pas
divulgués au proces lorsque cela aurait pour effet
d’annihiler les droits du propriétaire et 1’expose-
rait a un préjudice financier irréparable. I conclut
que, méme si 1’espece ne porte pas sur des secrets
industriels, on peut traiter de la méme facon des ren-
seignements commerciaux et scientifiques acquis
sur une base confidentielle, et il €tablit les critéres
suivants comme conditions a la délivrance d’une
ordonnance de confidentialité (au par. 13) :

1) les renseignements sont de nature confidentielle et non
seulement des faits qu'une personne désire ne pas divul-
guer; 2) les renseignements qu’on veut protéger ne sont
pas du domaine public; 3) selon la prépondérance des
probabilités, la partie qui veut obtenir une ordonnance
de confidentialité subirait un préjudice irréparable si les
renseignements €taient rendus publics; 4) les renseigne-
ments sont pertinents dans le cadre de la résolution des
questions juridiques soulevées dans le litige; 5) en méme
temps, les renseignements sont « nécessaires » a la réso-
lution de ces questions; 6) 1’octroi d’une ordonnance de
confidentialité ne cause pas un préjudice grave a la partie
adverse; 7) I'intérét du public a la publicité des débats
judiciaires ne prime pas les intéréts privés de la partie
qui sollicite 1’ordonnance de confidentialité. Le fardeau
de démontrer que les criteres un a six sont respectés
incombe a la partie qui cherche a obtenir I’ordonnance
de confidentialité. Pour le septieme critere, c’est la partie
adverse qui doit démontrer que le droit prima facie a
une ordonnance de non-divulgation doit céder le pas au
besoin de maintenir la publicité des débats judiciaires. En
utilisant ces criteres, il y a lieu de tenir compte de deux
des fils conducteurs qui sous-tendent le principe de la
publicité des débats judiciaires : la recherche de la vérité
et la sauvegarde de la primauté du droit. Comme je 1’ai
dit au tout début, je ne crois pas que le degré d’impor-
tance qu’on croit que le public accorde a une affaire soit
une considération pertinente.

31

32

2002 SCC 41 (CanLll)



33

34

35

36

536 SIERRA CLUB V. CANADA (MINISTER OF FINANCE) lacobucci J.

[2002] 2 S.C.R.

In applying these criteria to the circumstances
of the case, Robertson J.A. concluded that the
confidentiality order should be granted. In his view,
the public interest in open court proceedings did not
override the interests of AECL in maintaining the
confidentiality of these highly technical documents.

Robertson J.A. also considered the public inter-
est in the need to ensure that site plans for nuclear
installations were not, for example, posted on a Web
site. He concluded that a confidentiality order would
not undermine the two primary objectives underly-
ing the principle of open justice: truth and the rule of
law. As such, he would have allowed the appeal and
dismissed the cross-appeal.

V. Issues

What is the proper analytical approach to be
applied to the exercise of judicial discretion
where a litigant seeks a confidentiality order
under Rule 151 of the Federal Court Rules,
19987

B. Should the confidentiality order be granted in
this case?

VI. Analysis

A. The Analytical Approach to the Granting of a
Confidentiality Order

(1) The General Framework: Herein the
Dagenais Principles

The link between openness in judicial proceed-
ings and freedom of expression has been firmly
established by this Court. In Canadian Broadcasting
Corp. v. New Brunswick (Attorney General), [1996]
3 S.C.R. 480, at para. 23, La Forest J. expressed the
relationship as follows:

The principle of open courts is inextricably tied to the
rights guaranteed by s. 2(b). Openness permits public
access to information about the courts, which in turn
permits the public to discuss and put forward opinions
and criticisms of court practices and proceedings. While
the freedom to express ideas and opinions about the
operation of the courts is clearly within the ambit of the

Appliquant ces criteres aux circonstances de
I’espece, le juge Robertson conclut qu’il y a lieu de
rendre 1’ordonnance de confidentialité. Selon lui,
I’intérét du public dans la publicité des débats judi-
ciaires ne prime pas I’intérét de EACL a préserver le
caractere confidentiel de ces documents hautement
techniques.

Le juge Robertson traite aussi de I'intérét du
public a ce qu’il soit garanti que les plans de site
d’installations nucléaires ne seront pas, par exem-
ple, affichés sur un site Web. Il conclut qu’une
ordonnance de confidentialité n’aurait aucun impact
négatif sur les deux objectifs primordiaux du prin-
cipe de la publicité des débats judiciaires, savoir la
vérité et la primauté du droit. Il aurait par consé-
quent accueilli I’appel et rejeté 1’appel incident.

V. Questions en litige

A. Quelle méthode d’analyse faut-il appliquer a
I’exercice du pouvoir judiciaire discrétionnaire
lorsqu’une partie demande une ordonnance
de confidentialité en vertu de la regle 151 des
Reégles de la Cour fédérale (1998)?

B. Y a-t-il lieu d’accorder I’ordonnance de confi-
dentialité en I’espece?

VI. Analyse

A. Méthode d’analyse applicable aux ordonnan-
ces de confidentialité

(1) Le cadre général : les principes de 1’arrét
Dagenais

Le lien entre la publicité des procédures judiciai-
res et la liberté d’expression est solidement établi
dans Société Radio-Canada c. Nouveau-Brunswick
(Procureur général), [1996] 3 R.C.S. 480. Le juge
La Forest I’exprime en ces termes au par. 23 :

Le principe de la publicité des débats en justice est
inextricablement li€ aux droits garantis a 1’al. 2b). Grace
a ce principe, le public a acces a I’information concer-
nant les tribunaux, ce qui lui permet ensuite de discuter
des pratiques des tribunaux et des procédures qui s’y
déroulent, et d’émettre des opinions et des critiques a cet
égard. La liberté d’exprimer des idées et des opinions sur
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freedom guaranteed by s. 2(b), so too is the right of mem-
bers of the public to obtain information about the courts
in the first place.

Under the order sought, public access and public
scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public’s
freedom of expression guarantee.

A discussion of the general approach to be taken
in the exercise of judicial discretion to grant a con-
fidentiality order should begin with the principles
set out by this Court in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835. Although
that case dealt with the common law jurisdiction of
the court to order a publication ban in the criminal
law context, there are strong similarities between
publication bans and confidentiality orders in the
context of judicial proceedings. In both cases a
restriction on freedom of expression is sought in
order to preserve or promote an interest engaged by
those proceedings. As such, the fundamental ques-
tion for a court to consider in an application for a
publication ban or a confidentiality order is whether,
in the circumstances, the right to freedom of expres-
sion should be compromised.

Although in each case freedom of expression
will be engaged in a different context, the Dagenais
framework utilizes overarching Canadian Charter
of Rights and Freedoms principles in order to bal-
ance freedom of expression with other rights and
interests, and thus can be adapted and applied to
various circumstances. As a result, the analytical
approach to the exercise of discretion under Rule
151 should echo the underlying principles laid out
in Dagenais, although it must be tailored to the spe-
cific rights and interests engaged in this case.

Dagenais dealt with an application by four
accused persons under the court’s common law
jurisdiction requesting an order prohibiting the
broadcast of a television programme dealing with
the physical and sexual abuse of young boys at

le fonctionnement des tribunaux reléve clairement de la
liberté garantie a I’al. 2b), mais en releve également le
droit du public d’obtenir au préalable de 1’information
sur les tribunaux.

L’ordonnance sollicitée aurait pour effet de limiter
I’acces du public aux documents confidentiels et leur
examen public; cela porterait clairement atteinte a la
garantie de la liberté d’expression du public.

L’examen de la méthode générale a suivre dans
I’exercice du pouvoir discrétionnaire d’accorder
une ordonnance de confidentialité devrait com-
mencer par les principes établis par la Cour dans
Dagenais c. Société Radio-Canada, [1994] 3 R.C.S.
835. Cette affaire portait sur le pouvoir discrétion-
naire judiciaire, issu de la common law, de rendre
des ordonnances de non-publication dans le cadre
de procédures criminelles, mais il y a de fortes res-
semblances entre les interdictions de publication et
les ordonnances de confidentialité dans le contexte
des procédures judiciaires. Dans les deux cas, on
cherche a restreindre la liberté d’expression afin de
préserver ou de promouvoir un intérét en jeu dans
les procédures. En ce sens, la question fondamen-
tale que doit résoudre le tribunal auquel on demande
une interdiction de publication ou une ordonnance
de confidentialité est de savoir si, dans les circons-
tances, il y a lieu de restreindre le droit a la liberté
d’expression.

Méme si, dans chaque cas, la liberté d’expres-
sion entre en jeu dans un contexte différent, le
cadre établi dans Dagenais fait appel aux principes
déterminants de la Charte canadienne des droits et
libertés afin de pondérer la liberté d’expression avec
d’autres droits et intéréts, et peut donc étre adapté
et appliqué a diverses circonstances. L’analyse de
I’exercice du pouvoir discrétionnaire sous le régime
de la regle 151 devrait par conséquent refléter les
principes sous-jacents établis par Dagenais, méme
s’il faut pour cela I’ajuster aux droits et intéréts
précis qui sont en jeu en I’espece.

Laffaire Dagenais porte sur une requéte par
laquelle quatre accusé€s demandaient a la cour de
rendre, en vertu de sa compétence de common law,
une ordonnance interdisant la diffusion d’une émis-
sion de télévision décrivant des abus physiques et
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religious institutions. The applicants argued that
because the factual circumstances of the programme
were very similar to the facts at issue in their trials,
the ban was necessary to preserve the accuseds’
right to a fair trial.

Lamer C.J. found that the common law discretion
to order a publication ban must be exercised within
the boundaries set by the principles of the Charter.
Since publication bans necessarily curtail the free-
dom of expression of third parties, he adapted the
pre-Charter common law rule such that it balanced
the right to freedom of expression with the right to
a fair trial of the accused in a way which reflected
the substance of the test from R. v. Oakes, [1986] 1
S.C.R. 103. At p. 878 of Dagenais, Lamer C.J. set
out his reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and
substantial risk to the fairness of the trial, because reason-
ably available alternative measures will not prevent the
risk; and

(b) The salutary effects of the publication ban outweigh
the deleterious effects to the free expression of those
affected by the ban. [Emphasis in original.]

In New Brunswick, supra, this Court modified the
Dagenais test in the context of the related issue of
how the discretionary power under s. 486(1) of the
Criminal Code, R.S.C. 1985, c. C-46, to exclude the
public from a trial should be exercised. That case
dealt with an appeal from the trial judge’s order
excluding the public from the portion of a sentenc-
ing proceeding for sexual assault and sexual inter-
ference dealing with the specific acts committed by
the accused on the basis that it would avoid “undue
hardship” to both the victims and the accused.

La Forest J. found that s. 486(1) was a restriction
on the s. 2(b) right to freedom of expression in that
it provided a “discretionary bar on public and media
access to the courts”: New Brunswick, at para. 33;

sexuels infligés a de jeunes garcons dans des éta-
blissements religieux. Les requérants soutenaient
que l’interdiction était nécessaire pour préserver
leur droit & un proces €quitable, parce que les faits
racontés dans 1’émission ressemblaient beaucoup
aux faits en cause dans leurs proces.

Le juge en chef Lamer conclut que le pouvoir dis-
crétionnaire de common law d’ordonner I’interdic-
tion de publication doit étre exercé dans les limites
prescrites par les principes de la Charte. Puisque les
ordonnances de non-publication restreignent néces-
sairement la liberté d’expression de tiers, il adapte
la regle de common law qui s’appliquait avant I’en-
trée en vigueur de la Charte de fagon a établir un
juste équilibre entre le droit a la liberté d’expression
et le droit de I’accusé a un proces équitable, d’une
facon qui reflete I’essence du critere énoncé dans
R. c. Oakes, [1986] 1 R.C.S. 103. A la page 878 de
Dagenais, le juge en chef Lamer énonce le critere
reformulé :

Une ordonnance de non-publication ne doit E&tre
rendue que si :

a) elle est nécessaire pour écarter le risque réel et impor-
tant que le proces soit inéquitable, vu 1I’absence d’autres
mesures raisonnables pouvant écarter ce risque;

b) ses effets bénéfiques sont plus importants que ses effets
préjudiciables sur la libre expression de ceux qui sont
touchés par I’ordonnance. [Souligné dans I’original.]

Dans Nouveau-Brunswick, précité, la Cour modi-
fie le critere de I’arrét Dagenais dans le contexte
de la question voisine de 1’exercice du pouvoir dis-
crétionnaire d’ordonner I’exclusion du public d’un
proces en vertu du par. 486(1) du Code criminel,
L.R.C. 1985, ch. C-46. Il s’agissait d’un appel d’une
décision du juge du proces d’ordonner 1’exclusion
du public de la partie des procédures de détermi-
nation de la peine pour agression sexuelle et con-
tacts sexuels portant sur les actes précis commis par
I’accusé, au motif que cela éviterait un « préjudice
indu » aux victimes et a I’accusé.

Le juge La Forest conclut que le par. 486(1)
limite la liberté d’expression garantie a I’al. 2b)
en créant un « pouvoir discrétionnaire permettant
d’interdire au public et aux médias I’acces aux
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however he found this infringement to be justified
under s. 1 provided that the discretion was exercised
in accordance with the Charter. Thus, the approach
taken by La Forest J. at para. 69 to the exercise of
discretion under s. 486(1) of the Criminal Code,
closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and con-
sider whether there are any other reasonable and effective
alternatives available;

(b) the judge must consider whether the order is limited as
much as possible; and

(c) the judge must weigh the importance of the objectives
of the particular order and its probable effects against the
importance of openness and the particular expression that
will be limited in order to ensure that the positive and
negative effects of the order are proportionate.

In applying this test to the facts of the case,
La Forest J. found that the evidence of the poten-
tial undue hardship consisted mainly in the Crown’s
submission that the evidence was of a “delicate
nature” and that this was insufficient to override the
infringement on freedom of expression.

This Court has recently revisited the granting of a
publication ban under the court’s common law juris-
diction in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001
SCC 76, and its companion case R. v. O.N.E., [2001]
3 S.C.R. 478,2001 SCC 77. In Mentuck, the Crown
moved for a publication ban to protect the identity
of undercover police officers and operational meth-
ods employed by the officers in their investigation
of the accused. The accused opposed the motion
as an infringement of his right to a fair and public
hearing under s. 11(d) of the Charter. The order was
also opposed by two intervening newspapers as an
infringement of their right to freedom of expres-
sion.

The Court noted that, while Dagenais dealt with
the balancing of freedom of expression on the one
hand, and the right to a fair trial of the accused on
the other, in the case before it, both the right of the

tribunaux » (Nouveau-Brunswick, par. 33). Il con-
sidere toutefois que I’atteinte peut étre justifiée en
vertu de I’article premier pourvu que le pouvoir dis-
crétionnaire soit exercé conformément a la Charte.
Donc I’analyse de I’exercice du pouvoir discrétion-
naire en vertu du par. 486(1) du Code criminel,
décrite par le juge La Forest au par. 69, concorde
étroitement avec le critere de common law établi par
Dagenais :

a) le juge doit envisager les solutions disponibles et se
demander s’il existe d’autres mesures de rechange rai-
sonnables et efficaces;

b) il doit se demander si I’ordonnance a une portée aussi
limitée que possible; et

c¢) il doit comparer I’'importance des objectifs de 1’or-
donnance et de ses effets probables avec 1’importance de
la publicité des procédures et I’activité d’expression qui
sera restreinte, afin de veiller a ce que les effets positifs et
négatifs de I’ordonnance soient proportionnels.

Appliquant cette analyse aux faits de ’espece, le
juge La Forest conclut que la preuve du risque de
préjudice indu consiste principalement en la pré-
tention de I’avocat du ministeére public quant a la
« nature délicate » des faits relatifs aux infractions
et que cela ne suffit pas pour justifier I’atteinte a la
liberté d’expression.

La Cour a récemment réexaminé la question des
interdictions de publication prononcées par un tri-
bunal en vertu de sa compétence de common law
dans R. c¢. Mentuck, [2001] 3 R.C.S. 442, 2001
CSC 76, et I’arrét connexe R. c. O.N.E., [2001] 3
R.C.S. 478, 2001 CSC 77. Dans Mentuck, le minis-
tere public demandait I'interdiction de publication
en vue de protéger 1’identité de policiers banalisés
et leurs méthodes d’enquéte. L’accusé s’opposait a
la demande en soutenant que I’interdiction porterait
atteinte a son droit a un proces public et équitable
protégé par I’al. 11d) de la Charte. Deux journaux
intervenants s’opposaient aussi a la requéte, en fai-
sant valoir qu’elle porterait atteinte a leur droit a la
liberté d’expression.

La Cour fait remarquer que Dagenais traite de la
pondération de la liberté d’expression, d une part, et
du droit de I’accusé a un proces équitable, d’autre
part, tandis que dans I’affaire dont elle est saisie, le
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accused to a fair and public hearing, and freedom of
expression weighed in favour of denying the publi-
cation ban. These rights were balanced against inter-
ests relating to the proper administration of justice,
in particular, protecting the safety of police officers
and preserving the efficacy of undercover police
operations.

In spite of this distinction, the Court noted that
underlying the approach taken in both Dagenais
and New Brunswick was the goal of ensuring that
the judicial discretion to order publication bans is
subject to no lower a standard of compliance with
the Charter than legislative enactment. This goal is
furthered by incorporating the essence of s. 1 of the
Charter and the Oakes test into the publication ban
test. Since this same goal applied in the case before
it, the Court adopted a similar approach to that
taken in Dagenais, but broadened the Dagenais test
(which dealt specifically with the right of an accused
to a fair trial) such that it could guide the exercise
of judicial discretion where a publication ban is
requested in order to preserve any important aspect
of the proper administration of justice. At para. 32,
the Court reformulated the test as follows:

A publication ban should only be ordered when:

(a)such an order is necessary in order to prevent a seri-
ous risk to the proper administration of justice because
reasonably alternative measures will not prevent the risk;
and

(b)the salutary effects of the publication ban outweigh
the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right
to free expression, the right of the accused to a fair and
public trial, and the efficacy of the administration of jus-
tice.

The Court emphasized that under the first branch
of the test, three important elements were subsumed
under the “necessity” branch. First, the risk in ques-
tion must be a serious risk well grounded in the evi-
dence. Second, the phrase “proper administration of
justice” must be carefully interpreted so as not to

droit de I’accusé a un proces public et équitable tout
autant que la liberté d’expression militent en faveur
du rejet de la requéte en interdiction de publication.
Ces droits ont été€ soupesés avec I’intérét de la bonne
administration de la justice, en particulier la protec-
tion de la sécurité des policiers et le maintien de 1’ef-
ficacité des opérations policieres secretes.

Malgré cette distinction, la Cour note
que la méthode retenue dans Dagenais et
Nouveau-Brunswick a pour objectif de garantir que
le pouvoir discrétionnaire des tribunaux d’ordon-
ner des interdictions de publication n’est pas assu-
jetti 2 une norme de conformité a la Charte moins
exigeante que la norme applicable aux dispositions
législatives. Elle vise cet objectif en incorporant
I’essence de I’article premier de la Charte et le cri-
tere Oakes dans 1’analyse applicable aux interdic-
tions de publication. Comme le méme objectif s’ap-
plique a I’affaire dont elle est saisie, la Cour adopte
une méthode semblable a celle de Dagenais, mais
en élargissant le critere énoncé dans cet arrét (qui
portait spécifiquement sur le droit de ’accusé a un
proces équitable) de manicre a fournir un guide a
I’exercice du pouvoir discrétionnaire des tribunaux
dans les requétes en interdiction de publication, afin
de protéger tout aspect important de la bonne admi-
nistration de la justice. La Cour reformule le critere
en ces termes (au par. 32) :

Une ordonnance de non-publication ne doit étre rendue
que si :
a) elle est nécessaire pour écarter le risque sérieux

pour la bonne administration de la justice, vu 1’absence
d’autres mesures raisonnables pouvant écarter ce risque;

b) ses effets bénéfiques sont plus importants que ses
effets préjudiciables sur les droits et les intéréts des
parties et du public, notamment ses effets sur le droit a
la libre expression, sur le droit de ’accusé a un proces
public et équitable, et sur I’efficacité de 1’administration
de la justice.

La Cour souligne que dans le premier volet de
I’analyse, trois éléments importants sont subsumés
sous la notion de « nécessité ». En premier lieu, le
risque en question doit étre sérieux et bien étayé par
la preuve. En deuxieme lieu, I’expression « bonne
administration de la justice » doit étre interprétée
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allow the concealment of an excessive amount of
information. Third, the test requires the judge order-
ing the ban to consider not only whether reasonable
alternatives are available, but also to restrict the ban
as far as possible without sacrificing the prevention
of the risk.

At para. 31, the Court also made the important
observation that the proper administration of justice
will not necessarily involve Charter rights, and that
the ability to invoke the Charter is not a necessary
condition for a publication ban to be granted:

The [common law publication ban] rule can accom-
modate orders that must occasionally be made in the
interests of the administration of justice, which encom-
pass more than fair trial rights. As the test is intended
to “reflec[t] the substance of the Oakes test”, we cannot
require that Charter rights be the only legitimate objec-
tive of such orders any more than we require that govern-

judicieusement de facon a ne pas empécher la divul-
gation d’un nombre excessif de renseignements. En
troisieme lieu, le critére exige non seulement que
le juge qui prononce 1’ordonnance détermine s’il
existe des mesures de rechange raisonnables, mais
aussi qu’il limite I’ordonnance autant que possible
sans pour autant sacrifier la prévention du risque.

Au paragraphe 31, la Cour fait aussi I’importante
observation que la bonne administration de la jus-
tice n’implique pas nécessairement des droits proté-
gés par la Charte, et que la possibilité d’invoquer la
Charte n’est pas une condition nécessaire a I’obten-
tion d’une interdiction de publication :

Elle [la regle de common law] peut s’appliquer aux
ordonnances qui doivent parfois étre rendues dans 1’in-
térét de I’administration de la justice, qui englobe davan-
tage que le droit a un proces équitable. Comme on veut
que le critere « reflete [. . .] 'essence du critére énoncé
dans I’arrét Oakes », nous ne pouvons pas exiger que ces
ordonnances aient pour seul objectif 1égitime les droits

ment action or legislation in violation of the Charter be

garantis par la Charte, pas plus que nous exigeons que

justified exclusively by the pursuit of another Charter

les actes gouvernementaux et les dispositions 1égislatives

right. [Emphasis added.]

The Court also anticipated that, in appropriate cir-
cumstances, the Dagenais framework could be
expanded even further in order to address requests
for publication bans where interests other than the
administration of justice were involved.

Mentuck is illustrative of the flexibility of the
Dagenais approach. Since its basic purpose is to
ensure that the judicial discretion to deny public
access to the courts is exercised in accordance with
Charter principles, in my view, the Dagenais model
can and should be adapted to the situation in the case
at bar where the central issue is whether judicial dis-
cretion should be exercised so as to exclude confi-
dential information from a public proceeding. As
in Dagenais, New Brunswick and Mentuck, grant-
ing the confidentiality order will have a negative
effect on the Charter right to freedom of expres-
sion, as well as the principle of open and accessi-
ble court proceedings, and, as in those cases, courts
must ensure that the discretion to grant the order is
exercised in accordance with Charter principles.

contrevenant a la Charte soient justifiés exclusivement
par la recherche d’un autre droit garanti par la Charte.
[Je souligne.]

La Cour prévoit aussi que, dans les cas voulus,
le critere de Dagenais pourrait étre élargi encore
davantage pour régir des requétes en interdiction de
publication mettant en jeu des questions autres que
I’administration de la justice.

Mentuck illustre bien la souplesse de la méthode
Dagenais. Comme elle a pour objet fondamental de
garantir que le pouvoir discrétionnaire d’interdire
I’acces du public aux tribunaux est exercé confor-
mément aux principes de la Charte, 2 mon avis,
le modele Dagenais peut et devrait étre adapté a
la situation de la présente espece, ol la question
centrale est I’exercice du pouvoir discrétionnaire
du tribunal d’exclure des renseignements confiden-
tiels au cours d’une procédure publique. Comme
dans Dagenais, Nouveau-Brunswick et Mentuck,
une ordonnance de confidentialité aura un effet
négatif sur le droit a la liberté d’expression garanti
par la Charte, de méme que sur le principe de la
publicité des débats judiciaires et, comme dans ces
affaires, les tribunaux doivent veiller a ce que le
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However, in order to adapt the test to the context of
this case, it is first necessary to determine the par-
ticular rights and interests engaged by this applica-
tion.

(2) The Rights and Interests of the Parties

The immediate purpose for AECL’s confiden-
tiality request relates to its commercial interests.
The information in question is the property of the
Chinese authorities. If the appellant were to disclose
the Confidential Documents, it would be in breach
of its contractual obligations and suffer a risk of
harm to its competitive position. This is clear from
the findings of fact of the motions judge that AECL
was bound by its commercial interests and its cus-
tomer’s property rights not to disclose the informa-
tion (para. 27), and that such disclosure could harm
the appellant’s commercial interests (para. 23).

Aside from this direct commercial interest, if the
confidentiality order is denied, then in order to pro-
tect its commercial interests, the appellant will have
to withhold the documents. This raises the important
matter of the litigation context in which the order is
sought. As both the motions judge and the Federal
Court of Appeal found that the information con-
tained in the Confidential Documents was relevant
to defences available under the CEAA, the inabil-
ity to present this information hinders the appel-
lant’s capacity to make full answer and defence,
or, expressed more generally, the appellant’s right,
as a civil litigant, to present its case. In that sense,
preventing the appellant from disclosing these docu-
ments on a confidential basis infringes its right to a
fair trial. Although in the context of a civil proceed-
ing this does not engage a Charter right, the right to
a fair trial generally can be viewed as a fundamental
principle of justice: M. (A.) v. Ryan, [1997] 1 S.C.R.
157, at para. 84, per L’Heureux-Dubé J. (dissenting,
but not on that point). Although this fair trial right is
directly relevant to the appellant, there is also a gen-
eral public interest in protecting the right to a fair
trial. Indeed, as a general proposition, all disputes in
the courts should be decided under a fair trial stand-
ard. The legitimacy of the judicial process alone

pouvoir discrétionnaire d’accorder I’ ordonnance soit
exercé conformément aux principes de la Charte.
Toutefois, pour adapter le critére au contexte de la
présente espece, il faut d’abord définir les droits et
intéréts particuliers qui entrent en jeu.

(2) Les droits et les intéréts des parties

L’objet immédiat de la demande d’ordonnance
de confidentialité d’EACL a trait 4 ses intéréts com-
merciaux. Les renseignements en question appar-
tiennent aux autorités chinoises. Si 1’appelante
divulguait les documents confidentiels, elle man-
querait a ses obligations contractuelles et s’expo-
serait a une détérioration de sa position concurren-
tielle. Il ressort clairement des conclusions de fait du
juge des requétes qu’EACL est tenue, par ses inté-
réts commerciaux et par les droits de propriété de
son client, de ne pas divulguer ces renseignements
(par. 27), et que leur divulgation risque de nuire aux
intéréts commerciaux de I’appelante (par. 23).

Indépendamment de cet intérét commercial
direct, en cas de refus de 1’ordonnance de confiden-
tialité, I’appelante devra, pour protéger ses intéréts
commerciaux, s’abstenir de produire les documents.
Cela souleve I'importante question du contexte de
la présentation de la demande. Comme le juge des
requétes et la Cour d’appel fédérale concluent tous
deux que l’information contenue dans les docu-
ments confidentiels est pertinente pour les moyens
de défense prévus par la LCEE, le fait de ne pouvoir
la produire nuit a la capacité de 1’appelante de pré-
senter une défense pleine et entiere ou, plus géné-
ralement, au droit de 1’appelante, en sa qualité de
justiciable civile, de défendre sa cause. En ce sens,
empécher I’appelante de divulguer ces documents
pour des raisons de confidentialité porte atteinte a
son droit a un proces équitable. Méme si en matiere
civile cela n’engage pas de droit protégé par la
Charte, le droit a un proces équitable peut généra-
lement étre considéré comme un principe de justice
fondamentale : M. (A.) c. Ryan, [1997] 1 R.C.S.
157, par. 84, le juge L’'Heureux-Dubé (dissidente,
mais non sur ce point). Le droit a un proces équita-
ble intéresse directement 1’ appelante, mais le public
a aussi un intérét général a la protection du droit
a un proceés équitable. A vrai dire, le principe
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demands as much. Similarly, courts have an interest
in having all relevant evidence before them in order
to ensure that justice is done.

Thus, the interests which would be promoted by
a confidentiality order are the preservation of com-
mercial and contractual relations, as well as the right
of civil litigants to a fair trial. Related to the latter
are the public and judicial interests in seeking the
truth and achieving a just result in civil proceed-
ings.

In opposition to the confidentiality order lies the
fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to
freedom of expression enshrined in s. 2(b) of the
Charter: New Brunswick, supra, at para. 23. The
importance of public and media access to the courts
cannot be understated, as this access is the method
by which the judicial process is scrutinized and crit-
icized. Because it is essential to the administration
of justice that justice is done and is seen to be done,
such public scrutiny is fundamental. The open court
principle has been described as “the very soul of jus-
tice”, guaranteeing that justice is administered in a
non-arbitrary manner: New Brunswick, at para. 22.

(3) Adapting the Dagenais Test to the Rights
and Interests of the Parties

Applying the rights and interests engaged in
this case to the analytical framework of Dagenais
and subsequent cases discussed above, the test for
whether a confidentiality order ought to be granted in
a case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only
be granted when:

(a) such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation
because reasonably alternative measures will
not prevent the risk; and

général est que tout litige porté devant les tribunaux
doit étre tranché selon la norme du proces équitable.
La légitimité du processus judiciaire n’exige pas
moins. De méme, les tribunaux ont intérét a ce que
toutes les preuves pertinentes leur soient présentées
pour veiller a ce que justice soit faite.

Ainsi, les intéréts que favoriserait I’ordonnance
de confidentialité seraient le maintien de relations
commerciales et contractuelles, de méme que le
droit des justiciables civils a un proces équitable.
Est lié a ce dernier droit I'intérét du public et du
judiciaire dans la recherche de la vérité et la solution
juste des litiges civils.

Milite contre 1’ordonnance de confidentialité
le principe fondamental de la publicité des débats
judiciaires. Ce principe est inextricablement li€ a la
liberté d’expression constitutionnalisée a 1’al. 2b)
de la Charte : Nouveau-Brunswick, précité, par. 23.
L’importance de I’acces du public et des médias aux
tribunaux ne peut étre sous-estimée puisque 1’acces
est le moyen grice auquel le processus judiciaire
est soumis a I’examen et a la critique. Comme il est
essentiel a I’administration de la justice que justice
soit faite et soit percue comme 1’étant, cet examen
public est fondamental. Le principe de la publicité
des procédures judiciaires a été décrit comme le
« souffle méme de la justice », la garantie de I’ab-
sence d’arbitraire dans 1’administration de la jus-
tice : Nouveau-Brunswick, par. 22.

(3) Adaptation de I’analyse de Dagenais aux
droits et intéréts des parties

Pour appliquer aux droits et intéréts en jeu en I’es-
pece I’analyse de Dagenais et des arréts subséquents
précités, il convient d’énoncer de la facon suivante
les conditions applicables a une ordonnance de con-
fidentialité dans un cas comme 1’espece :

Une ordonnance de confidentialité en vertu de la
regle 151 ne doit étre rendue que si :

a) elle est nécessaire pour écarter un risque
sérieux pour un intérét important, y compris un
intérét commercial, dans le contexte d’un litige,
en I’absence d’autres options raisonnables pour
écarter ce risque;

9}
—_

[9)]
A8}
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(b) the salutary effects of the confidentiality
order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free
expression, which in this context includes the
public interest in open and accessible court
proceedings.

As in Mentuck, 1 would add that three important
elements are subsumed under the first branch of this
test. First, the risk in question must be real and sub-
stantial, in that the risk is well grounded in the evi-
dence, and poses a serious threat to the commercial
interest in question.

3

In addition, the phrase “important commercial
interest” is in need of some clarification. In order to
qualify as an “important commercial interest”, the
interest in question cannot merely be specific to the
party requesting the order; the interest must be one
which can be expressed in terms of a public interest
in confidentiality. For example, a private company
could not argue simply that the existence of a par-
ticular contract should not be made public because
to do so would cause the company to lose business,
thus harming its commercial interests. However, if,
as in this case, exposure of information would cause
a breach of a confidentiality agreement, then the
commercial interest affected can be characterized
more broadly as the general commercial interest of
preserving confidential information. Simply put, if
there is no general principle at stake, there can be no
“important commercial interest” for the purposes of
this test. Or, in the words of Binnie J. in F.N. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the
open court rule only yields “where the public inter-
est in confidentiality outweighs the public interest in
openness” (emphasis added).

In addition to the above requirement, courts
must be cautious in determining what constitutes
an “important commercial interest”. It must be
remembered that a confidentiality order involves an
infringement on freedom of expression. Although
the balancing of the commercial interest with free-
dom of expression takes place under the second

b) ses effets bénéfiques, y compris ses effets sur
le droit des justiciables civils a un proces équi-
table, ’emportent sur ses effets préjudiciables,
y compris ses effets sur la liberté d’expression
qui, dans ce contexte, comprend 1’intérét du
public dans la publicité des débats judiciaires.

Comme dans Mentuck, j’ ajouterais que trois élé-
ments importants sont subsumés sous le premier
volet de I’analyse. En premier lieu, le risque en
cause doit étre réel et important, en ce qu’il est bien
étayé€ par la preuve et menace gravement 1’intérét
commercial en question.

De plus, I’expression « intérét commercial
important » exige une clarification. Pour étre qua-
lifié d’« intérét commercial important », I’intérét en
question ne doit pas se rapporter uniquement et spé-
cifiquement a la partie qui demande 1’ordonnance
de confidentialité; il doit s’agir d’un intérét qui peut
se définir en termes d’intérét public a la confidenti-
alité. Par exemple, une entreprise privée ne pourrait
simplement prétendre que I’existence d’un contrat
donné ne devrait pas €tre divulguée parce que cela
lui ferait perdre des occasions d’affaires, et que cela
nuirait a ses intéréts commerciaux. Si toutefois,
comme en I’espece, la divulgation de renseigne-
ments doit entrainer un manquement a une entente
de non-divulgation, on peut alors parler plus large-
ment de I’intérét commercial général dans la protec-
tion des renseignements confidentiels. Simplement,
si aucun principe général n’entre en jeu, il ne peut
y avoir d’« intérét commercial important » pour les
besoins de 1’analyse. Ou, pour citer le juge Binnie
dans FN. (Re), [2000] 1 R.C.S. 880, 2000 CSC 35,
par. 10, la regle de la publicité des débats judiciai-
res ne cede le pas que « dans les cas ou le droit du
public a la confidentialité I’emporte sur le droit du
public a I’accessibilité » (je souligne).

Outre I’exigence susmentionnée, les tribunaux
doivent déterminer avec prudence ce qui constitue
un « intérét commercial important ». Il faut rap-
peler qu’une ordonnance de confidentialité impli-
que une atteinte a la liberté d’expression. Méme
si la pondération de I'intérét commercial et de la
liberté d’expression intervient a la deuxieme étape
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branch of the test, courts must be alive to the funda-
mental importance of the open court rule. See gen-
erally Muldoon J. in Eli Lilly and Co. v. Novopharm
Ltd. (1994), 56 C.PR. (3d) 437 (F.C.T.D.), at p.
4309.

Finally, the phrase ‘“reasonably alternative
measures” requires the judge to consider not only
whether reasonable alternatives to a confidentiality
order are available, but also to restrict the order as
much as is reasonably possible while preserving the
commercial interest in question.

B. Application of the Test to this Appeal

(1) Necessity

At this stage, it must be determined whether
disclosure of the Confidential Documents would
impose a serious risk on an important commercial
interest of the appellant, and whether there are rea-
sonable alternatives, either to the order itself, or to
its terms.

The commercial interest at stake here relates to
the objective of preserving contractual obligations
of confidentiality. The appellant argues that it will
suffer irreparable harm to its commercial interests
if the Confidential Documents are disclosed. In
my view, the preservation of confidential informa-
tion constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as
certain criteria relating to the information are met.

Pelletier J. noted that the order sought in this case
was similar in nature to an application for a protec-
tive order which arises in the context of patent liti-
gation. Such an order requires the applicant to dem-
onstrate that the information in question has been
treated at all relevant times as confidential and that
on a balance of probabilities its proprietary, com-
mercial and scientific interests could reasonably be
harmed by the disclosure of the information: AB
Hassle v. Canada (Minister of National Health and
Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), at p.
434. To this I would add the requirement proposed

de I’analyse, les tribunaux doivent avoir pleine-
ment conscience de I'importance fondamentale de
la régle de la publicité des débats judiciaires. Voir
généralement Eli Lilly and Co. c. Novopharm Ltd.
(1994), 56 C.PR. (3d) 437 (C.E. 1™ inst.), p. 439, le
juge Muldoon.

Enfin, I’expression « autres options raisonna-
bles » oblige le juge non seulement a se demander
s’il existe des mesures raisonnables autres que I’or-
donnance de confidentialité, mais aussi a restreindre
I’ordonnance autant qu’il est raisonnablement pos-
sible de le faire tout en préservant I’intérét commer-
cial en question.

B. Application de I’analyse en ’espéce
(1) Nécessité

A cette étape, il faut déterminer si la divulgation
des documents confidentiels ferait courir un risque
sérieux a un intérét commercial important de 1’ ap-
pelante, et s’il existe d’autres solutions raisonnables
que I’ordonnance elle-mé&me, ou ses modalités.

L’intérét commercial en jeu en 1’espece a trait a
la préservation d’obligations contractuelles de con-
fidentialité. L’appelante fait valoir qu’un préjudice
irréparable sera causé€ a ses intéréts commerciaux si
les documents confidentiels sont divulgués. A mon
avis, la préservation de renseignements confiden-
tiels est un intérét commercial suffisamment impor-
tant pour satisfaire au premier volet de I’analyse des
lors que certaines conditions relatives aux rensei-
gnements sont réunies.

Le juge Pelletier souligne que 1’ordonnance sol-
licitée en ’espece s’apparente a une ordonnance
conservatoire en matiere de brevets. Pour 1’obtenir,
le requérant doit démontrer que les renseignements
en question ont toujours été traités comme des ren-
seignements confidentiels et que, selon la prépondé-
rance des probabilités, il est raisonnable de penser
que leur divulgation risquerait de compromettre
ses droits exclusifs, commerciaux et scientifiques :
AB Hassle c. Canada (Ministre de la Santé natio-
nale et du Bien-étre social), [1998] A.C.E. n® 1850
(QL) (C.F. 1™ inst.), par. 29-30. J’ajouterais a cela
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by Robertson J.A. that the information in question
must be of a “confidential nature” in that it has been
“accumulated with a reasonable expectation of it
being kept confidential” as opposed to “facts which
a litigant would like to keep confidential by having
the courtroom doors closed” (para. 14).

Pelletier J. found as a fact that the AB Hassle test
had been satisfied in that the information had clearly
been treated as confidential both by the appellant
and by the Chinese authorities, and that, on a bal-
ance of probabilities, disclosure of the information
could harm the appellant’s commercial interests
(para. 23). As well, Robertson J.A. found that the
information in question was clearly of a confiden-
tial nature as it was commercial information, con-
sistently treated and regarded as confidential, that
would be of interest to AECL’s competitors (para.
16). Thus, the order is sought to prevent a serious
risk to an important commercial interest.

The first branch of the test also requires the con-
sideration of alternative measures to the confidenti-
ality order, as well as an examination of the scope
of the order to ensure that it is not overly broad.
Both courts below found that the information con-
tained in the Confidential Documents was relevant
to potential defences available to the appellant under
the CEAA and this finding was not appealed at this
Court. Further, I agree with the Court of Appeal’s
assertion (at para. 99) that, given the importance
of the documents to the right to make full answer
and defence, the appellant is, practically speaking,
compelled to produce the documents. Given that
the information is necessary to the appellant’s case,
it remains only to determine whether there are rea-
sonably alternative means by which the necessary
information can be adduced without disclosing the
confidential information.

Two alternatives to the confidentiality order were
put forward by the courts below. The motions judge
suggested that the Confidential Documents could
be expunged of their commercially sensitive con-
tents, and edited versions of the documents could be

I’exigence proposée par le juge Robertson que les
renseignements soient « de nature confidentielle »
en ce qu’ils ont été « recueillis dans I’expectative
raisonnable qu’ils resteront confidentiels », par
opposition a « des faits qu’une partie a un litige
voudrait garder confidentiels en obtenant le huis
clos » (par. 14).

Le juge Pelletier constate que le critere établi
dans AB Hassle est respecté puisque tant 1’appelante
que les autorités chinoises ont toujours considéré les
renseignements comme confidentiels et que, selon
la prépondérance des probabilités, leur divulgation
risque de nuire aux intéréts commerciaux de 1’appe-
lante (par. 23). Le juge Robertson conclut lui aussi
que les renseignements en question sont clairement
confidentiels puisqu’il s’agit de renseignements
commerciaux, uniformément reconnus comme
étant confidentiels, qui présentent un intérét pour les
concurrents d’EACL (par. 16). Par conséquent, I”or-
donnance est demandée afin de prévenir un risque
sérieux de préjudice a un intérét commercial impor-
tant.

Le premier volet de I’analyse exige aussi 1’exa-
men d’options raisonnables autres que I’ordonnance
de confidentialité, et de la portée de I’ordonnance
pour s’assurer qu’elle n’est pas trop vaste. Les deux
jugements antérieurs en I’espece concluent que les
renseignements figurant dans les documents confi-
dentiels sont pertinents pour les moyens de défense
offerts a 1’appelante en vertu de la LCEE, et cette
conclusion n’est pas portée en appel devant notre
Cour. De plus, je suis d’accord avec la Cour d’appel
lorsqu’elle affirme (au par. 99) que vu I’'importance
des documents pour le droit de présenter une défense
pleine et entiere, 1’appelante est pratiquement forcée
de les produire. Comme les renseignements sont
nécessaires a la cause de 1’appelante, il ne reste qu’a
déterminer s’il existe d’autres options raisonnables
pour communiquer les renseignements nécessaires
sans divulguer de renseignements confidentiels.

Deux options autres que 1’ordonnance de con-
fidentialité sont mentionnées dans les décisions
antérieures. Le juge des requétes suggere de retran-
cher des documents les passages commercialement
délicats et de produire les versions ainsi modifiées.
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filed. As well, the majority of the Court of Appeal,
in addition to accepting the possibility of expunge-
ment, was of the opinion that the summaries of the
Confidential Documents included in the affidavits
could go a long way to compensate for the absence
of the originals. If either of these options is a rea-
sonable alternative to submitting the Confidential
Documents under a confidentiality order, then the
order is not necessary, and the application does not
pass the first branch of the test.

There are two possible options with respect
to expungement, and in my view, there are prob-
lems with both of these. The first option would be
for AECL to expunge the confidential information
without disclosing the expunged material to the par-
ties and the court. However, in this situation the filed
material would still differ from the material used by
the affiants. It must not be forgotten that this motion
arose as a result of Sierra Club’s position that the
summaries contained in the affidavits should be
accorded little or no weight without the presence
of the underlying documents. Even if the relevant
information and the confidential information were
mutually exclusive, which would allow for the dis-
closure of all the information relied on in the affida-
vits, this relevancy determination could not be tested
on cross-examination because the expunged mate-
rial would not be available. Thus, even in the best
case scenario, where only irrelevant information
needed to be expunged, the parties would be put in
essentially the same position as that which initially
generated this appeal, in the sense that, at least some
of the material relied on to prepare the affidavits in
question would not be available to Sierra Club.

Further, I agree with Robertson J.A. that this
best case scenario, where the relevant and the con-
fidential information do not overlap, is an untested
assumption (para. 28). Although the documents
themselves were not put before the courts on this
motion, given that they comprise thousands of pages
of detailed information, this assumption is at best
optimistic. The expungement alternative would be
further complicated by the fact that the Chinese

La majorité en Cour d’appel estime que, outre cette
possibilité d’épuration des documents, 1’inclusion
dans les affidavits d’un résumé des documents con-
fidentiels pourrait, dans une large mesure, compen-
ser I’absence des originaux. Si I'une ou 'autre de
ces deux options peut raisonnablement se substituer
au dépdt des documents confidentiels aux termes
d’une ordonnance de confidentialité, alors 1’ordon-
nance n’est pas nécessaire et la requéte ne franchit
pas la premiere étape de 1’analyse.

Il existe deux possibilités pour 1’épuration des
documents et, selon moi, elles comportent toutes
deux des problémes. La premiére serait que EACL
retranche les renseignements confidentiels sans
divulguer les éléments retranchés ni aux parties ni
au tribunal. Toutefois, dans cette situation, la docu-
mentation déposée serait encore différente de celle
utilisée pour les affidavits. I ne faut pas perdre de
vue que la requéte découle de 1’argument de Sierra
Club selon lequel le tribunal ne devrait accorder
que peu ou pas de poids aux résumés sans la pré-
sence des documents de base. Méme si on pouvait
totalement séparer les renseignements pertinents
et les renseignements confidentiels, ce qui permet-
trait la divulgation de tous les renseignements sur
lesquels se fondent les affidavits, 1’appréciation de
leur pertinence ne pourrait pas étre mise a I’épreuve
en contre-interrogatoire puisque la documentation
retranchée ne serait pas disponible. Par conséquent,
méme dans le meilleur cas de figure, o I’on n’ aurait
qu’a retrancher les renseignements non pertinents,
les parties se retrouveraient essentiellement dans la
méme situation que celle qui a donné lieu au pour-
voi, en ce sens qu’au moins une partie des docu-
ments ayant servi a la préparation des affidavits en
question ne serait pas mise a la disposition de Sierra
Club.

De plus, je partage 1’opinion du juge Robertson
que ce meilleur cas de figure, ou les renseignements
pertinents et les renseignements confidentiels ne se
recoupent pas, est une hypotheése non confirmée
(par. 28). Méme si les documents eux-mémes n’ont
pas été produits devant les tribunaux dans le cadre
de la présente requéte, parce qu’ils comprennent
des milliers de pages de renseignements détaillés,
cette hypothese est au mieux optimiste. L’ option de

64

65

2002 SCC 41 (CanLll)



66

67

68

69

548 SIERRA CLUB V. CANADA (MINISTER OF FINANCE) lacobucci J.

[2002] 2 S.C.R.

authorities require prior approval for any request by
AECL to disclose information.

The second option is that the expunged mate-
rial be made available to the court and the par-
ties under a more narrowly drawn confidentiality
order. Although this option would allow for slightly
broader public access than the current confidenti-
ality request, in my view, this minor restriction to
the current confidentiality request is not a viable
alternative given the difficulties associated with
expungement in these circumstances. The test asks
whether there are reasonably alternative measures;
it does not require the adoption of the absolutely
least restrictive option. With respect, in my view,
expungement of the Confidential Documents would
be a virtually unworkable and ineffective solution
that is not reasonable in the circumstances.

A second alternative to a confidentiality order
was Evans J.A’s suggestion that the summaries of
the Confidential Documents included in the affida-
vits “may well go a long way to compensate for the
absence of the originals” (para. 103). However, he
appeared to take this fact into account merely as a
factor to be considered when balancing the various
interests at stake. I would agree that at this thresh-
old stage to rely on the summaries alone, in light of
the intention of Sierra Club to argue that they should
be accorded little or no weight, does not appear to
be a “reasonably alternative measure” to having the
underlying documents available to the parties.

With the above considerations in mind, I find the
confidentiality order necessary in that disclosure of
the Confidential Documents would impose a seri-
ous risk on an important commercial interest of the
appellant, and that there are no reasonably alterna-
tive measures to granting the order.

(2) The Proportionality Stage

As stated above, at this stage, the salutary effects
of the confidentiality order, including the effects on
the appellant’s right to a fair trial, must be weighed
against the deleterious effects of the confidential-
ity order, including the effects on the right to free

I’épuration serait en outre compliquée par le fait que
les autorités chinoises exigent 1’approbation préala-
ble de toute demande de divulgation de renseigne-
ments de la part ' EACL.

La deuxieme possibilité serait de mettre les docu-
ments supprimés a la disposition du tribunal et des
parties en vertu d’une ordonnance de confidentialité
plus restreinte. Bien que cela permettrait un acces
public un peu plus large que ne le ferait 1’ordon-
nance de confidentialité sollicitée, selon moi, cette
restriction mineure a la requéte n’est pas une option
viable étant donné les difficultés liées a I’épuration
dans les circonstances. Il s’agit de savoir s’il y a
d’autres options raisonnables et non d’adopter I’op-
tion qui soit absolument la moins restrictive. Avec
égards, j’estime que 1’épuration des documents con-
fidentiels serait une solution virtuellement imprati-
cable et inefficace qui n’est pas raisonnable dans les
circonstances.

Une deuxieme option autre que 1’ordonnance de
confidentialité serait, selon le juge Evans, I’inclusion
dans les affidavits d’un résumé des documents con-
fidentiels pour « dans une large mesure, compenser
[leur] absence » (par. 103). Il ne semble toutefois
envisager ce fait qu’a titre de facteur a considérer
dans la pondération des divers intéréts en cause. Je
conviens qu’a cette étape liminaire, se fonder uni-
quement sur les résumés en connaissant 1’intention
de Sierra Club de plaider leur faiblesse ou I’absence
de valeur probante, ne semble pas étre une « autre
option raisonnable » a lacommunication aux parties
des documents de base.

Vu les facteurs susmentionnés, je conclus que
I’ordonnance de confidentialité est nécessaire en
ce que la divulgation des documents confidentiels
ferait courir un risque sérieux a un intérét commer-
cial important de 1’appelante, et qu’il n’existe pas
d’autres options raisonnables.

(2) L’étape de la proportionnalité

Comme on le mentionne plus haut, a cette étape,
les effets bénéfiques de 1’ordonnance de confidenti-
alité, y compris ses effets sur le droit de I’appelante
aun proces équitable, doivent étre pondérés avec ses
effets préjudiciables, y compris ses effets sur le droit
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expression, which in turn is connected to the princi-
ple of open and accessible court proceedings. This
balancing will ultimately determine whether the
confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

As discussed above, the primary interest that
would be promoted by the confidentiality order is
the public interest in the right of a civil litigant to
present its case, or, more generally, the fair trial
right. Because the fair trial right is being invoked in
this case in order to protect commercial, not liberty,
interests of the appellant, the right to a fair trial in
this context is not a Charter right; however, a fair
trial for all litigants has been recognized as a fun-
damental principle of justice: Ryan, supra, at para.
84. It bears repeating that there are circumstances
where, in the absence of an affected Charter right,
the proper administration of justice calls for a confi-
dentiality order: Mentuck, supra, at para. 31. In this
case, the salutary effects that such an order would
have on the administration of justice relate to the
ability of the appellant to present its case, as encom-
passed by the broader fair trial right.

The Confidential Documents have been found
to be relevant to defences that will be available to
the appellant in the event that the CEAA is found to
apply to the impugned transaction and, as discussed
above, the appellant cannot disclose the documents
without putting its commercial interests at serious
risk of harm. As such, there is a very real risk that,
without the confidentiality order, the ability of the
appellant to mount a successful defence will be seri-
ously curtailed. I conclude, therefore, that the con-
fidentiality order would have significant salutary
effects on the appellant’s right to a fair trial.

Aside from the salutary effects on the fair trial
interest, the confidentiality order would also have
a beneficial impact on other important rights and
interests. First, as I discuss in more detail below,
the confidentiality order would allow all parties and
the court access to the Confidential Documents, and

a la liberté d’expression, qui a son tour est li€ au
principe de la publicité des débats judiciaires. Cette
pondération déterminera finalement s’il y a lieu
d’accorder I’ordonnance de confidentialité.

a) Les effets bénéfiques de I'ordonnance de
confidentialité

Comme nous 1’avons vu, le principal intérét qui
serait promu par 1’ordonnance de confidentialité est
I’intérét du public a la protection du droit du justi-
ciable civil de faire valoir sa cause ou, de facon plus
générale, du droit a un proces équitable. Puisque
I’appelante I’invoque en I’espece pour protéger ses
intéréts commerciaux et non son droit a la liberté,
le droit a un proces équitable dans ce contexte n’est
pas un droit visé par la Charte; toutefois, le droit a
un proces €quitable pour tous les justiciables a été
reconnu comme un principe de justice fondamen-
tale : Ryan, précité, par. 84. Il y a lieu de rappeler
qu’il y a des circonstances ou, en 1’absence de viola-
tion d’un droit garanti par la Charte, la bonne admi-
nistration de la justice exige une ordonnance de con-
fidentialité : Mentuck, précité, par. 31. En I’espece,
les effets bénéfiques d’une telle ordonnance sur
I’administration de la justice tiennent a la capacité
de I’appelante de soutenir sa cause, dans le cadre du
droit plus large a un proces équitable.

Les documents confidentiels ont été jugés perti-
nents en ce qui a trait aux moyens de défense que
I’appelante pourrait invoquer s’il est jugé que la
LCEE s’applique 2 1’opération attaquée et, comme
nous I’avons vu, ’appelante ne peut communiquer
les documents sans risque sérieux pour ses intéréts
commerciaux. De ce fait, il existe un risque bien réel
que, sans I’ordonnance de confidentialité, la capa-
cité de I’appelante a mener a bien sa défense soit
gravement réduite. Je conclus par conséquent que
I’ordonnance de confidentialité aurait d’importants
effets bénéfiques pour le droit de ’appelante a un
proces équitable.

En plus des effets bénéfiques pour le droit a un
proces équitable, I’ordonnance de confidentialité
aurait aussi des incidences favorables sur d’autres
droits et intéréts importants. En premier lieu, comme
je exposerai plus en détail ci-apres, 1’ordonnance
de confidentialité permettrait aux parties ainsi qu’au
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permit cross-examination based on their contents.
By facilitating access to relevant documents in a
judicial proceeding, the order sought would assist in
the search for truth, a core value underlying freedom
of expression.

Second, I agree with the observation of Robertson
J.A. that, as the Confidential Documents contain
detailed technical information pertaining to the con-
struction and design of a nuclear installation, it may
be in keeping with the public interest to prevent this
information from entering the public domain (para.
44). Although the exact contents of the documents
remain a mystery, it is apparent that they contain
technical details of a nuclear installation, and there
may well be a substantial public security interest in
maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality
Order

Granting the confidentiality order would have a
negative effect on the open court principle, as the
public would be denied access to the contents of the
Confidential Documents. As stated above, the prin-
ciple of open courts is inextricably tied to the s. 2(b)
Charter right to freedom of expression, and public
scrutiny of the courts is a fundamental aspect of the
administration of justice: New Brunswick, supra, at
paras. 22-23. Although as a general principle, the
importance of open courts cannot be overstated, it is
necessary to examine, in the context of this case, the
particular deleterious effects on freedom of expres-
sion that the confidentiality order would have.

Underlying freedom of expression are the core
values of (1) seeking the truth and the common
good; (2) promoting self-fulfilment of individuals
by allowing them to develop thoughts and ideas as
they see fit; and (3) ensuring that participation in the
political process is open to all persons: Irwin Toy
Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R.

tribunal d’avoir acceés aux documents confidentiels,
et permettrait la tenue d’un contre-interrogatoire
fondé sur leur contenu. En facilitant I’accés aux
documents pertinents dans une procédure judiciaire,
I’ordonnance sollicitée favoriserait la recherche de
la vérité, qui est une valeur fondamentale sous-
tendant la liberté d’expression.

En deuxieme lieu, je suis d’accord avec 1’obser-
vation du juge Robertson selon laquelle puisque les
documents confidentiels contiennent des renseigne-
ments techniques détaillés touchant la construction
et la conception d’une installation nucléaire, il peut
étre nécessaire, dans 'intérét public, d’empécher
que ces renseignements tombent dans le domaine
public (par. 44). Méme si le contenu exact des docu-
ments demeure un mystere, il est évident qu’ils
comprennent des détails techniques d’une installa-
tion nucléaire et il peut bien y avoir un important
intérét de sécurité publique a préserver la confiden-
tialité de ces renseignements.

b) Les effets préjudiciables de I’ordonnance de
confidentialité

Une ordonnance de confidentialité aurait un effet
préjudiciable sur le principe de la publicité des
débats judiciaires, puisqu’elle priverait le public
de I’acces au contenu des documents confidentiels.
Comme on le dit plus haut, le principe de la publi-
cité des débats judiciaires est inextricablement li€ au
droit a la liberté d’expression protégé par I’al. 2b)
de la Charte, et la vigilance du public envers les tri-
bunaux est un aspect fondamental de I’administra-
tion de la justice : Nouveau-Brunswick, précité, par.
22-23. Méme si, a titre de principe général, I’'impor-
tance de la publicité des débats judiciaires ne peut
étre sous-estimée, il faut examiner, dans le contexte
de I’espece, les effets préjudiciables particuliers que
I’ordonnance de confidentialité aurait sur la liberté
d’expression.

Les valeurs fondamentales qui sous-tendent la
liberté d’expression sont (1) la recherche de la vérité
et du bien commun; (2) I’épanouissement personnel
par le libre développement des pensées et des idées;
et (3) la participation de tous au processus politi-
que : Irwin Toy Ltd. c. Québec (Procureur général),
[1989] 1 R.C.S. 927, p. 976; R. c. Keegstra, [1990]
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927, at p. 976; R. v. Keegstra, [1990] 3 S.C.R. 697,
at pp. 762-64, per Dickson C.J. Charter jurispru-
dence has established that the closer the speech in
question lies to these core values, the harder it will
be to justify a s. 2(b) infringement of that speech
under s. 1 of the Charter: Keegstra, at pp. 760-61.
Since the main goal in this case is to exercise judi-
cial discretion in a way which conforms to Charter
principles, a discussion of the deleterious effects of
the confidentiality order on freedom of expression
should include an assessment of the effects such an
order would have on the three core values. The more
detrimental the order would be to these values, the
more difficult it will be to justify the confidential-
ity order. Similarly, minor effects of the order on
the core values will make the confidentiality order
easier to justify.

Seeking the truth is not only at the core of free-
dom of expression, but it has also been recognized
as a fundamental purpose behind the open court
rule, as the open examination of witnesses promotes
an effective evidentiary process: Edmonton Journal,
supra, at pp. 1357-58, per Wilson J. Clearly the
confidentiality order, by denying public and media
access to documents relied on in the proceedings,
would impede the search for truth to some extent.
Although the order would not exclude the public
from the courtroom, the public and the media would
be denied access to documents relevant to the evi-
dentiary process.

However, as mentioned above, to some extent the
search for truth may actually be promoted by the
confidentiality order. This motion arises as a result
of Sierra Club’s argument that it must have access to
the Confidential Documents in order to test the accu-
racy of Dr. Pang’s evidence. If the order is denied,
then the most likely scenario is that the appellant
will not submit the documents with the unfortunate
result that evidence which may be relevant to the
proceedings will not be available to Sierra Club or
the court. As a result, Sierra Club will not be able
to fully test the accuracy of Dr. Pang’s evidence
on cross-examination. In addition, the court will
not have the benefit of this cross-examination or

3 R.C.S. 697, p. 762-764, le juge en chef Dickson.
La jurisprudence de la Charte établit que plus 1’ex-
pression en cause est au cceur de ces valeurs fonda-
mentales, plus il est difficile de justifier, en vertu de
I’article premier de la Charte, une atteinte a I’al. 2b)
a son égard : Keegstra, p. 760-761. Comme 1’ob-
jectif principal en I’espéce est d’exercer un pouvoir
discrétionnaire dans le respect des principes de la
Charte, ’examen des effets préjudiciables de 1’or-
donnance de confidentialité sur la liberté d’expres-
sion devrait comprendre une appréciation des effets
qu’elle aurait sur les trois valeurs fondamentales.
Plus I’ordonnance de confidentialité porte préju-
dice a ces valeurs, plus il est difficile de la justifier.
Inversement, des effets mineurs sur les valeurs fon-
damentales rendent 1’ordonnance de confidentialité
plus facile a justifier.

La recherche de la vérité est non seulement au
ceeur de la liberté d’expression, elle est aussi recon-
nue comme un objectif fondamental de la regle de
la publicité des débats judiciaires, puisque 1I’examen
public des témoins favorise I’efficacité du processus
de présentation de la preuve : Edmonton Journal,
précité, p. 1357-1358, le juge Wilson. A 1’évi-
dence, en enlevant au public et aux médias 1’acces
aux documents invoqués dans les procédures, I’or-
donnance de confidentialité nuirait jusqu’a un cer-
tain point a la recherche de la vérité. L’ ordonnance
n’exclurait pas le public de la salle d’audience, mais
le public et les médias n’auraient pas acces aux
documents pertinents quant a la présentation de la
preuve.

Toutefois, comme nous I’avons vu plus haut, la
recherche de la vérité peut jusqu’a un certain point
étre favorisée par I’ordonnance de confidentialité.
La présente requéte résulte de I’argument de Sierra
Club selon lequel il doit avoir acces aux documents
confidentiels pour vérifier I’exactitude de la déposi-
tion de M. Pang. Si I’ordonnance est refusée, le scé-
nario le plus probable est que 1’appelante s’abstien-
dra de déposer les documents, avec la conséquence
facheuse que des preuves qui peuvent étre pertinen-
tes ne seront pas portées a la connaissance de Sierra
Club ou du tribunal. Par conséquent, Sierra Club
ne sera pas en mesure de vérifier completement
I’exactitude de la preuve de M. Pang en contre-

76

1

2002 SCC 41 (CanLll)



78

79

80

552 SIERRA CLUB V. CANADA (MINISTER OF FINANCE) lacobucci J.

[2002] 2 S.C.R.

documentary evidence, and will be required to draw
conclusions based on an incomplete evidentiary
record. This would clearly impede the search for
truth in this case.

As well, it is important to remember that the
confidentiality order would restrict access to a
relatively small number of highly technical docu-
ments. The nature of these documents is such that
the general public would be unlikely to understand
their contents, and thus they would contribute little
to the public interest in the search for truth in this
case. However, in the hands of the parties and their
respective experts, the documents may be of great
assistance in probing the truth of the Chinese envi-
ronmental assessment process, which would in turn
assist the court in reaching accurate factual conclu-
sions. Given the nature of the documents, in my
view, the important value of the search for truth
which underlies both freedom of expression and
open justice would be promoted to a greater extent
by submitting the Confidential Documents under the
order sought than it would by denying the order, and
thereby preventing the parties and the court from
relying on the documents in the course of the litiga-
tion.

In addition, under the terms of the order sought,
the only restrictions on these documents relate
to their public distribution. The Confidential
Documents would be available to the court and the
parties, and public access to the proceedings would
not be impeded. As such, the order represents a
fairly minimal intrusion into the open court rule, and
thus would not have significant deleterious effects
on this principle.

The second core value underlying freedom
of speech, namely, the promotion of individual
self-fulfilment by allowing open development of
thoughts and ideas, focusses on individual expres-
sion, and thus does not closely relate to the open
court principle which involves institutional expres-
sion. Although the confidentiality order would

interrogatoire. De plus, le tribunal ne bénéficiera
pas du contre-interrogatoire ou de cette preuve
documentaire, et il lui faudra tirer des conclusions
fondées sur un dossier de preuve incomplet. Cela
nuira manifestement a la recherche de la vérité en
I’espece.

De plus, il importe de rappeler que 1’ordonnance
de confidentialité ne restreindrait I’accés qu’a un
nombre relativement peu €levé de documents hau-
tement techniques. La nature de ces documents est
telle que le public en général est peu susceptible
d’en comprendre le contenu, de sorte qu’ils contri-
bueraient peu a I’intérét du public a la recherche de
la vérité en I’espece. Toutefois, dans les mains des
parties et de leurs experts respectifs, les documents
peuvent étre tres utiles pour apprécier la confor-
mité du processus d’évaluation environnementale
chinois, ce qui devrait aussi aider le tribunal a tirer
des conclusions de fait exactes. A mon avis, compte
tenu de leur nature, la production des documents
confidentiels en vertu de 1’ordonnance de confi-
dentialité sollicitée favoriserait mieux I’importante
valeur de la recherche de la vérité, qui sous-tend a la
fois la liberté d’expression et la publicité des débats
judiciaires, que ne le ferait le rejet de la demande qui
aurait pour effet d’empécher les parties et le tribunal
de se fonder sur les documents au cours de I'ins-
tance.

De plus, aux termes de 1’ordonnance deman-
dée, les seules restrictions imposées a I’égard de
ces documents ont trait a leur distribution publique.
Les documents confidentiels seraient mis a la dispo-
sition du tribunal et des parties, et il n’y aurait pas
d’entrave a ’acces du public aux procédures. A ce
titre, I’ordonnance représente une atteinte relative-
ment minime a la régle de la publicité des débats
judiciaires et elle n’aurait donc pas d’effets préjudi-
ciables importants sur ce principe.

La deuxieme valeur fondamentale sous-jacente
a la liberté d’expression, la promotion de 1’épa-
nouissement personnel par le libre développement
de la pensée et des idé€es, est centrée sur 1’expres-
sion individuelle et n’est donc pas étroitement lie
au principe de la publicité des débats judiciaires
qui concerne I’expression institutionnelle. Mé&me
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restrict individual access to certain information
which may be of interest to that individual, I find
that this value would not be significantly affected by
the confidentiality order.

The third core value, open participation in the
political process, figures prominently in this appeal,
as open justice is a fundamental aspect of a demo-
cratic society. This connection was pointed out by
Cory J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fun-
damental importance to a democratic society. It is also
essential to a democracy and crucial to the rule of law that
the courts are seen to function openly. The press must be
free to comment upon court proceedings to ensure that
the courts are, in fact, seen by all to operate openly in the
penetrating light of public scrutiny.

Although there is no doubt as to the importance of
open judicial proceedings to a democratic society,
there was disagreement in the courts below as to
whether the weight to be assigned to the open court
principle should vary depending on the nature of the
proceeding.

On this issue, Robertson J.A. was of the view that
the nature of the case and the level of media interest
were irrelevant considerations. On the other hand,
Evans J.A. held that the motions judge was correct
in taking into account that this judicial review appli-
cation was one of significant public and media inter-
est. In my view, although the public nature of the
case may be a factor which strengthens the impor-
tance of open justice in a particular case, the level of
media interest should not be taken into account as an
independent consideration.

Since cases involving public institutions will
generally relate more closely to the core value of
public participation in the political process, the
public nature of a proceeding should be taken into
consideration when assessing the merits of a confi-
dentiality order. It is important to note that this core
value will always be engaged where the open court

si I’ordonnance de confidentialité devait restreindre
I’acces individuel a certains renseignements sus-
ceptibles d’intéresser quelqu’un, j’estime que cette
valeur ne serait pas touchée de maniere significa-
tive.

La troisieme valeur fondamentale, la libre parti-
cipation au processus politique, joue un role primor-
dial dans le pourvoi puisque la publicité des débats
judiciaires est un aspect fondamental de la société
démocratique. Ce lien est souligné par le juge Cory
dans Edmonton Journal, précité, p. 1339 :

On voit que la liberté d’expression est d’une impor-
tance fondamentale dans une société démocratique. Il est
également essentiel dans une démocratie et fondamental
pour la primauté du droit que la transparence du fonction-
nement des tribunaux soit percue comme telle. La presse
doit étre libre de commenter les procédures judiciaires
pour que, dans les faits, chacun puisse constater que les
tribunaux fonctionnent publiquement sous les regards
pénétrants du public.

Méme si on ne peut douter de I’importance de la
publicité des débats judiciaires dans une société
démocratique, les décisions antérieures divergent
sur la question de savoir si le poids a accorder au
principe de la publicité des débats judiciaires devrait
varier en fonction de la nature de la procédure.

Sur ce point, le juge Robertson estime que la
nature de 1’affaire et le degré d’intérét des médias
sont des considérations dénuées de pertinence. Le
juge Evans estime quant a lui que le juge des requé-
tes a eu raison de tenir compte du fait que la demande
de contrdle judiciaire suscite beaucoup d’intérét de
la part du public et des médias. A mon avis, méme
si la nature publique de 1’affaire peut étre un facteur
susceptible de renforcer I’'importance de la publicité
des débats judiciaires dans une espece particuliere,
le degré d’intérét des médias ne devrait pas étre con-
sidéré comme facteur indépendant.

Puisque les affaires concernant des institutions
publiques ont généralement un lien plus étroit avec
la valeur fondamentale de la participation du public
au processus politique, la nature publique d’une
instance devrait étre prise en considération dans
I’évaluation du bien-fondé d’une ordonnance de
confidentialité. Il importe de noter que cette valeur
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principle is engaged owing to the importance of open
justice to a democratic society. However, where the
political process is also engaged by the substance
of the proceedings, the connection between open
proceedings and public participation in the political
process will increase. As such, I agree with Evans
J.A. in the court below where he stated, at para. 87:

While all litigation is important to the parties, and
there is a public interest in ensuring the fair and appro-
priate adjudication of all litigation that comes before the
courts, some cases raise issues that transcend the imme-
diate interests of the parties and the general public inter-
est in the due administration of justice, and have a much
wider public interest significance.

This motion relates to an application for judi-
cial review of a decision by the government to
fund a nuclear energy project. Such an application
is clearly of a public nature, as it relates to the dis-
tribution of public funds in relation to an issue of
demonstrated public interest. Moreover, as pointed
out by Evans J.A., openness and public participation
are of fundamental importance under the CEAA.
Indeed, by their very nature, environmental mat-
ters carry significant public import, and openness in
judicial proceedings involving environmental issues
will generally attract a high degree of protection. In
this regard, I agree with Evans J.A. that the public
interest is engaged here more than it would be if this
were an action between private parties relating to
purely private interests.

However, with respect, to the extent that Evans
J.A. relied on media interest as an indicium of
public interest, this was an error. In my view, it is
important to distinguish public interest, from media
interest, and I agree with Robertson J.A. that media
exposure cannot be viewed as an impartial meas-
ure of public interest. It is the public nature of the
proceedings which increases the need for openness,
and this public nature is not necessarily reflected
by the media desire to probe the facts of the case.

fondamentale sera toujours engagée lorsque sera
mis en cause le principe de la publicité des débats
judiciaires, vu I’importance de la transparence judi-
ciaire dans une société démocratique. Toutefois, le
lien entre la publicité des débats judiciaires et la
participation du public dans le processus politique
s’accentue lorsque le processus politique est égale-
ment engagé par la substance de la procédure. Sous
ce rapport, je suis d’accord avec ce que dit le juge
Evans (au par. 87) :

Bien que tous les litiges soient importants pour les
parties, et qu’il en va de I’intérét du public que les affaires
soumises aux tribunaux soient traitées de fagon équitable
et appropriée, certaines affaires soulevent des questions
qui transcendent les intéréts immédiats des parties ainsi
que I’intérét du public en général dans la bonne adminis-
tration de la justice, et qui ont une signification beaucoup
plus grande pour le public.

La requéte est liée a une demande de contrdle
judiciaire d’une décision du gouvernement de finan-
cer un projet d’énergie nucléaire. La demande est
clairement de nature publique, puisqu’elle a trait a
la distribution de fonds publics en rapport avec une
question dont I’intérét public a été démontré. De
plus, comme le souligne le juge Evans, la transpa-
rence du processus et la participation du public ont
une importance fondamentale sous le régime de la
LCEE. En effet, par leur nature méme, les questions
environnementales ont une portée publique consi-
dérable, et la transparence des débats judiciaires
sur les questions environnementales mérite géné-
ralement un degré élevé de protection. A cet égard,
je suis d’accord avec le juge Evans pour conclure
que I’intérét public est en 1’espece plus engagé que
s’il s’agissait d’un litige entre personnes privées a
I’égard d’intéréts purement prives.

Jestime toutefois avec égards que, dans la mesure
ou il se fonde sur I’intérét des médias comme indice
de I’intérét du public, le juge Evans fait erreur. A
mon avis, il est important d’établir une distinction
entre I’intérét du public et 'intérét des médias et,
comme le juge Robertson, je note que la couver-
ture médiatique ne peut étre considérée comme une
mesure impartiale de I'intérét public. C’est la nature
publique de I'instance qui accentue le besoin de
transparence, et cette nature publique ne se reflete
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I reiterate the caution given by Dickson C.J. in
Keegstra, supra, at p. 760, where he stated that,
while the speech in question must be examined in
light of its relation to the core values, “we must
guard carefully against judging expression accord-
ing to its popularity”.

Although the public interest in open access to the
judicial review application as a whole is substantial,
in my view, it is also important to bear in mind the
nature and scope of the information for which the
order is sought in assigning weight to the public
interest. With respect, the motions judge erred in
failing to consider the narrow scope of the order
when he considered the public interest in disclosure,
and consequently attached excessive weight to this
factor. In this connection, I respectfully disagree
with the following conclusion of Evans J.A., at para.
97:

Thus, having considered the nature of this litigation,
and having assessed the extent of public interest in the
openness of the proceedings in the case before him, the
Motions Judge cannot be said in all the circumstances to
have given this factor undue weight, even though confi-
dentiality is claimed for only three documents among the
small mountain of paper filed in this case, and their con-
tent is likely to be beyond the comprehension of all but
those equipped with the necessary technical expertise.

Open justice is a fundamentally important principle,
particularly when the substance of the proceedings
is public in nature. However, this does not detract
from the duty to attach weight to this principle in
accordance with the specific limitations on open-
ness that the confidentiality order would have. As
Wilson J. observed in Edmonton Journal, supra, at
pp- 1353-54:

One thing seems clear and that is that one should not
balance one value at large and the conflicting value in its
context. To do so could well be to pre-judge the issue by
placing more weight on the value developed at large than
is appropriate in the context of the case.

pas nécessairement dans le désir des médias d’exa-
miner les faits de I’affaire. Je réitére 1’avertissement
donné par le juge en chef Dickson dans Keegstra,
précité, p. 760, ou il dit que méme si I’expression
en cause doit étre examinée dans ses rapports avec
les valeurs fondamentales, « nous devons veiller a
ne pas juger I’expression en fonction de sa popula-
rité ».

Méme si I'intérét du public a la publicité de la
demande de controle judiciaire dans son ensemble
est important, 2 mon avis, il importe tout autant de
prendre en compte la nature et la portée des rensei-
gnements visés par 1’ordonnance demandée, lors-
qu’il s’agit d’apprécier le poids de I’intérét public.
Avec égards, le juge des requétes a commis une
erreur en ne tenant pas compte de la portée limitée
de I’ordonnance dans son appréciation de 1’intérét
du public a la communication et en accordant donc
un poids excessif a ce facteur. Sous ce rapport, je ne
partage pas la conclusion suivante du juge Evans (au
par. 97) :

Par conséquent, on ne peut dire qu’apres que
le juge des requétes eut examiné la nature de ce litige
et évalué I'importance de I'intérét du public a la publi-
cité des procédures, il aurait dans les circonstances
accordé trop d’importance a ce facteur, méme si la
confidentialité n’est demandée que pour trois documents
parmi la montagne de documents déposés en ’instance
et que leur contenu dépasse probablement les connais-
sances de ceux qui n’ont pas I’expertise technique néces-
saire.

La publicité des débats judiciaires est un principe
fondamentalement important, surtout lorsque la
substance de la procédure est de nature publique.
Cela ne libere toutefois aucunement de 1’obliga-
tion d’apprécier le poids a accorder a ce principe
en fonction des limites particulieres qu’imposerait
I’ordonnance de confidentialité a la publicité des
débats. Comme le dit le juge Wilson dans Edmonton
Journal, précité, p. 1353-1354 :

Une chose semble claire et c’est qu’il ne faut pas
évaluer une valeur selon la méthode générale et 1’autre
valeur en conflit avec elle selon la méthode contextuelle.
Agir ainsi pourrait fort bien revenir a préjuger de 1’issue
du litige en donnant a la valeur examinée de maniere
générale plus d’importance que ne 1’exige le contexte de
I’ affaire.
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In my view, it is important that, although there
is significant public interest in these proceedings,
open access to the judicial review application would
be only slightly impeded by the order sought. The
narrow scope of the order coupled with the highly
technical nature of the Confidential Documents sig-
nificantly temper the deleterious effects the confi-
dentiality order would have on the public interest in
open courts.

In addressing the effects that the confidential-
ity order would have on freedom of expression, it
should also be borne in mind that the appellant may
not have to raise defences under the CEAA, in which
case the Confidential Documents would be irrel-
evant to the proceedings, with the result that free-
dom of expression would be unaffected by the order.
However, since the necessity of the Confidential
Documents will not be determined for some time, in
the absence of a confidentiality order, the appellant
would be left with the choice of either submitting the
documents in breach of its obligations, or withhold-
ing the documents in the hopes that either it will not
have to present a defence under the CEAA, or that
it will be able to mount a successful defence in the
absence of these relevant documents. If it chooses
the former option, and the defences under the CEAA
are later found not to apply, then the appellant will
have suffered the prejudice of having its confidential
and sensitive information released into the public
domain, with no corresponding benefit to the public.
Although this scenario is far from certain, the pos-
sibility of such an occurrence also weighs in favour
of granting the order sought.

In coming to this conclusion, I note that if the
appellant is not required to invoke the relevant
defences under the CEAA, it is also true that the
appellant’s fair trial right will not be impeded, even
if the confidentiality order is not granted. However,
I do not take this into account as a factor which
weighs in favour of denying the order because, if
the order is granted and the Confidential Documents
are not required, there will be no deleterious effects
on either the public interest in freedom of expres-
sion or the appellant’s commercial interests or fair
trial right. This neutral result is in contrast with the

A mon avis, il importe de reconnaitre que, malgré
I’intérét significatif que porte le public a ces pro-
cédures, I’ordonnance demandée n’entraverait que
légerement la publicité de la demande de contrdle
judiciaire. La portée étroite de I’ordonnance asso-
ciée a la nature hautement technique des documents
confidentiels tempere considérablement les effets
préjudiciables que 1’ordonnance de confidentialité
pourrait avoir sur I’intérét du public a la publicité
des débats judiciaires.

Pour traiter des effets qu’aurait 1’ordonnance de
confidentialité sur la liberté d’expression, il faut
aussi se rappeler qu’il se peut que 1’appelante n’ait
pas a soulever de moyens de défense visé€s par la
LCEE, auquel cas les documents confidentiels per-
draient leur pertinence et la liberté d’expression ne
serait pas touchée par I’ordonnance. Toutefois, puis-
que l’'utilit¢ des documents confidentiels ne sera
pas déterminée avant un certain temps, 1’appelante
n’aurait plus, en 1’absence d’ordonnance de confi-
dentialité, que le choix entre soit produire les docu-
ments en violation de ses obligations, soit les retenir
dans I’espoir de ne pas avoir a présenter de défense
en vertu de la LCEE ou de pouvoir assurer effec-
tivement sa défense sans les documents pertinents.
Si elle opte pour le premier choix et que le tribunal
conclut par la suite que les moyens de défense visés
par la LCEE ne sont pas applicables, 1’appelante
aura subi le préjudice de voir ses renseignements
confidentiels et délicats tomber dans le domaine
public sans que le public n’en tire d’avantage cor-
respondant. Méme si sa réalisation est loin d’étre
certaine, la possibilité d’un tel scénario milite égale-
ment en faveur de I’ordonnance sollicitée.

En arrivant a cette conclusion, je note que si I’ap-
pelante n’a pas a invoquer les moyens de défense
pertinents en vertu de la LCEE, il est également
vrai que son droit a un proces équitable ne sera
pas entravé méme en cas de refus de 1’ordonnance
de confidentialité. Je ne retiens toutefois pas cela
comme facteur militant contre I’ordonnance parce
que, si elle est accordée et que les documents con-
fidentiels ne sont pas nécessaires, il n’y aura alors
aucun effet préjudiciable ni sur I'intérét du public
a la liberté d’expression ni sur les droits com-
merciaux ou le droit de I’appelante & un proces
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scenario discussed above where the order is denied
and the possibility arises that the appellant’s com-
mercial interests will be prejudiced with no corre-
sponding public benefit. As a result, the fact that the
Confidential Documents may not be required is a
factor which weighs in favour of granting the confi-
dentiality order.

In summary, the core freedom of expression
values of seeking the truth and promoting an open
political process are most closely linked to the prin-
ciple of open courts, and most affected by an order
restricting that openness. However, in the context of
this case, the confidentiality order would only mar-
ginally impede, and in some respects would even
promote, the pursuit of these values. As such, the
order would not have significant deleterious effects
on freedom of expression.

VII. Conclusion

In balancing the various rights and interests
engaged, I note that the confidentiality order would
have substantial salutary effects on the appellant’s
right to a fair trial, and freedom of expression. On
the other hand, the deleterious effects of the confi-
dentiality order on the principle of open courts and
freedom of expression would be minimal. In addi-
tion, if the order is not granted and in the course of
the judicial review application the appellant is not
required to mount a defence under the CEAA, there
is a possibility that the appellant will have suffered
the harm of having disclosed confidential informa-
tion in breach of its obligations with no correspond-
ing benefit to the right of the public to freedom of
expression. As a result, I find that the salutary effects
of the order outweigh its deleterious effects, and the
order should be granted.

Consequently, I would allow the appeal with
costs throughout, set aside the judgment of the
Federal Court of Appeal, and grant the confidenti-
ality order on the terms requested by the appellant
under Rule 151 of the Federal Court Rules, 1998.

équitable. Cette issue neutre contraste avec le scé-
nario susmentionné ou il y a refus de 1I’ordonnance
et possibilité d’atteinte aux droits commerciaux de
I’appelante sans avantage correspondant pour le
public. Par conséquent, le fait que les documents
confidentiels puissent ne pas &étre nécessaires est
un facteur en faveur de 1’ordonnance de confiden-
tialité.

En résumé, les valeurs centrales de la liberté
d’expression que sont la recherche de la vérité et
la promotion d’un processus politique ouvert sont
tres étroitement liées au principe de la publicité des
débats judiciaires, et sont les plus touchées par une
ordonnance limitant cette publicité. Toutefois, dans
le contexte en I’espece, 1’ordonnance de confiden-
tialité n’entraverait que légerement la poursuite de
ces valeurs, et pourrait méme les favoriser a certains
égards. A ce titre, I’ordonnance n’aurait pas d’effets
préjudiciables importants sur la liberté d’expres-
sion.

VII. Conclusion

Dans la pondération des divers droits et intéréts
en jeu, je note que ’ordonnance de confidentialité
aurait des effets bénéfiques importants sur le droit
de I’appelante a un proces équitable et sur la liberté
d’expression. D autre part, les effets préjudiciables
de I’ordonnance de confidentialité sur le principe de
la publicité des débats judiciaires et la liberté d’ex-
pression seraient minimes. En outre, si I’ordonnance
est refusée et qu’au cours du contrdle judiciaire 1’ap-
pelante n’est pas amenée a invoquer les moyens de
défense prévus dans la LCEE, il se peut qu’elle
subisse le préjudice d’avoir communiqué des ren-
seignements confidentiels en violation de ses obli-
gations sans avantage correspondant pour le droit du
public a la liberté d’expression. Je conclus donc que
les effets bénéfiques de 1I’ordonnance 1’emportent
sur ses effets préjudiciables, et qu’il y a lieu d’ac-
corder I’ordonnance.

Je suis donc d’avis d’accueillir le pourvoi avec
dépens devant toutes les cours, d’annuler 1’arrét de
la Cour d’appel fédérale, et d’accorder I’ordonnance
de confidentialité selon les modalités demandées par
I’appelante en vertu de la regle 151 des Regles de la
Cour fédérale (1998).
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Del vi ew Construction Ltd. v. Meringolo

71 OR (3d) 1
[ 2004] O.J. No. 2317
Docket No. C40726

Court of Appeal for Ontario
Goudge, Simmons and Juriansz JJ. A
June 3, 2004

Construction liens -- Procedure -- Corporation not permtted
torely on revival provisions of s. 241(5) of Business
Corporations Act to proceed with construction |ien action where
time limts under Construction Lien Act for preserving and
perfecting claimfor lien expired while corporation was
di ssol ved -- Business Corporations Act, RS O 1990, c. B.16,

S. 241(5) -- Construction Lien Act, RS O 1990, c. C. 30.

The plaintiff registered a construction |ien against the
defendant's property in Cctober 1998 and shortly afterwards
commenced an action agai nst the defendant claimng paynent of
t he bal ance owi ng under a construction contract and enforcenent
of its claimfor lien. The plaintiff was incorporated in
February 1999, three nonths after its lien was registered and
its action commenced. The principal of the plaintiff
i ncor por at ed anot her conpany, 826744 Ontario Limted
("826744"), in 1989, and that conpany was di ssolved in 1995.
The defendant noved for an order dism ssing the action and
vacating the claimfor lien on the grounds that the plaintiff
was not an existing corporation at the tinme the |lien was
regi stered and the action comenced. The plaintiff requested an
order permtting it to anmend its statenent of claimand claim
for lien by substituting the name of 826744, and fil ed evidence
that 826744 was revived in January 2002. The notion judge
vacated the plaintiff's claimfor lien and certificate of
action, but permtted the plaintiff's contract claimto
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continue. The plaintiff appeal ed and the defendant cross-
appeal ed. The Divisional Court dismssed the plaintiff's
appeal, allowed the defendant's cross-appeal and di sm ssed the
action. The plaintiff appeal ed.

Hel d, the appeal should be allowed in part.

Assumi ng, w thout deciding, that namng the plaintiff as the
lien claimant in the claimfor lien was a m snoner that could
be corrected by s. 6 of the Construction Lien Act ("CLA"), the
plaintiff was precluded fromrelying on the provisions of s.
241(5) of the Business Corporations Act ("OBCA"), which cane
into force in March 2000, to revive its action because the tine
periods stipulated in the CLA for registering and perfecting
the plaintiff's construction lien expired prior to the revival
of the 826744. Section 241(5) provides that "upon revival, the
corporation, subject to. . . the rights, if any, acquired by
any person during the period of dissolution, shall be deened
for all purposes to have never been di ssol ved".

A defendant acquires "rights" within the meaning of s. 241(5)
of the OBCA by virtue of the passage of a limtation period.
Sonme courts have held that the time limts for conpleting
vari ous steps stipulated in the CLA are not the sane as a
[imtation period. However, in finding a distinction, the
courts have noted that, unlike limtation periods which the
court has a discretion to extend, the time limts set out in
the CLA are prescribed by statute and | eave [ page2 n]o room for
judicial discretion. To the extent to which there is any
di fference between the expiry of tinme [imts stipulated in the
CLA for registering and perfecting lien clains and the passage
of alimtation period, the former present an equally
conpel ling case for constituting "rights" wthin the nmeani ng of
s. 241(5) of the OBCA

The Divisional Court erred in holding that the plaintiff's
breach of contract action should be dism ssed. Because the
l[imtation period for that action would not expire until later
this year, it was not obvious that the claimhad no chance of
success. Applying rule 26 of the Rules of Cvil Procedure,
R R O 1990, Reg. 194, the plaintiff should be permtted to
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substitute the nanme of the 826744 for the nanme of the plaintiff
in the statenent of claim

Cases referred to

602533 Ontario Inc. v. Shell Canada Ltd. (1998), 37 OR (3d)
504, 155 D.L.R (4th) 562 (C A ); Basarsky v. Quinlan, [1972]
S.CR 380, 24 DDL.R (3d) 720, [1972] 1 WWR 303; Benjamn
Schultz & Associates Ltd. v. Sanet (1991), 4 OR (3d) 771, 83
D.L.R (4th) 574 (Div. C.)

Statutes referred to

Busi ness Corporations Act, RS O 1990, c. B.16, s. 241(5) [as
am |

Construction Lien Act, RS. O 1990, c. C 30, ss. 6, 31, 34, 36
Interpretation Act, R S. O 1990, c. 1.11, s. 14(1)

Rul es and regul ations referred to

Rules of Cvil Procedure, RR O 1990, Reg. 194, rules 1.04, 26
APPEAL from a judgnment of the D visional Court (O Driscoll,
Then and Hanbley JJ.) dated July 10, 2003, dism ssing an appeal
and all owi ng aross-appeal froman order vacating a claimfor
lien and certificate of action and allowng a contract claimto
cont i nue.

A.J. Esterbauer, for appellant.

Gary A Beaul ne, for respondent.

The judgnent of the court was delivered by

[1] SIMMONS J.A.: -- The issues on this appeal relate to the
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effect of s. 241(5) of the Business Corporations Act, R S O
1990, c. B. 16, as anended by S. O 1999, c. 12, Sched. F, s. 9
("OBCA"), which provides a nmechanismfor the revival of
corporations dissolved for failing to conply with certain
filing requirements under the OBCA. This version of s. 241(5)
of the OBCA cane into force March 27, 2000 and will be referred
to as the "2000 OBCA revival provision". It provides that:

"upon revival, the corporation, subject to . . . the rights
acquired by any person during the period of dissolution,
shall be deened . . . to have never been dissolved". [page3 ]

[2] The main issue on appeal is whether a revived corporation
can proceed with a construction lien action where the tinme
[imts under the Construction Lien Act, RS O 1990, c. C 30
("CLA") for preserving and perfecting the claimfor lien
expired while the corporation was dissolved. [See Note 1 at
end of the docunent]

[3] A secondary issue involves whether the property owner can
resist the revived conpany's claimin contract, even though
that claimis not statute-barred, because the revived conpany
failed to apply for revival within the five-year tinme [imt
specified in a predecessor to the 2000 OBCA revival provision.

| . The Order Under Appea

[ 4] The appel |l ant appeals froma judgnment of the Divisional
Court dated July 10, 2003. The Divisional Court dismssed the
appel l ant's appeal from an order of Snowi e J., which vacated
the appellant's claimfor lien and certificate of action. In
addition, the D visional Court allowed the respondent’'s cross-
appeal fromthe notion judge's order permtting the
appellant's contract claimto continue, and dism ssed the
appel l ant's action.

1. Background

[5] The appellant registered a construction |ien against the
respondent’'s property on Cctober 26, 1998. On Novenber 4, 1998,
t he appel | ant commenced an action agai nst the respondent,
claim ng paynent of the bal ance owi ng under a construction
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contract and enforcenent of its claimfor |ien.

[6] Follow ng conpl etion of exam nations for discovery, the
respondent noved for an order dism ssing the appellant's action
and vacating the appellant's claimfor lien on the grounds that
t he appel l ant was not an existing corporation at the tinme the
lien was regi stered and the action commenced. The respondent
filed evidence on the notion setting out the foll ow ng
chr onol ogy:

(1) Delview Construction Limted was incorporated on February
2, 1999, which was approximately three nonths after the
appellant's lien was registered and its action conmenced;

(1i) the principal of Delview Construction Limted incorporated
anot her conpany, 826744 Ontario Limted ("826744"), on
March 21, 1989; [page4 ]

(1i1) 826744 carried on business under the registered style
name Del view Construction fromApril 13, 1989 until Apri
12, 1994, when the registration of the style nane expired;
and

(1v) 826744 was dissolved by the Mnistry of Consuner and
Commerci al Rel ati ons on February 18, 1995.

[7] In response to the respondent's notion, the appellant
requested an order permtting it to anend its statenent of
claimand claimfor lien by substituting the nanme "826744
Ontario Limted carrying on business as Del view Construction”
for the nane "Del view Construction Limted", and fil ed evidence
confirmng that 826744 was revived on January 16, 2002.

I11. Analysis
[8 | agree with the Divisional Court's concl usion concerning
the appellant's lien claim The orders vacating the claimfor

lien and certificate of action nust stand.

[9] Assum ng, w thout deciding, that nam ng Del vi ew
Construction Limted as the lien claimant in the claimfor lien
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was a m snoner that could be corrected by s. 6 of the CLA |
conclude that the appellant is precluded fromrelying on the
provi sions of the 2000 OBCA revival provision to revive its
action. | reach this conclusion because the tine periods
stipulated in the CLA for registering and perfecting the
appellant's construction lien expired prior to the revival of
826744.

[ 10] The 2000 revival provision provides that upon revival, a
previ ously dissol ved corporation is subject to the rights
acquired by any person during the period of dissolution:

241(5) Wiere a corporation is dissolved under subsection
(4) or any predecessor of it, the Director on the
application of any interested person, may, in his or her
discretion . . . revive the corporation; upon revival, the
corporation, subject to the ternms and conditions inposed by
the Director and to the rights, if any, acquired by any
person during the period of dissolution, shall be deened for
all purposes to have never been dissol ved.

(Enmphasi s added)

[11] In 602533 Ontario Inc. v. Shell Canada Ltd. (1998), 37
O R (3d) 504, 155 D.L.R (4th) 562 (C.A), this court
confirmed that a defendant acquires "rights" within the neaning
of s. 241(5) of the OBCA by virtue of the passage of a
[imtation period. Sonme courts have held that the tinme limts
for conpleting various steps stipulated in the CLA are not the
sane as a limtation period: see Benjamn Schultz & Associ ates
Ltd. v. Sanmet (1991), 4 OR (3d) 771, 83 D.L.R (4th) 574
(Div. ¢&.) dealing wwth the tinme [imt for fixing a trial
date. However, in finding a distinction, the courts [page5 h]
ave noted that, unlike limtation periods where there is a
di scretion to extend under the Basarsky v. Quinlan, [1972]
SCR 380, 24 DDL.R (3d) 720 line of cases, the tine limts
set out in the CLA are prescribed by statute and "[| eave] no
roomfor judicial discretion". Gven the nature of this
distinction, | conclude that, to the extent there is any
di fference between the expiry of the tinme limts stipulated in
the CLA for registering and perfecting lien clains and the
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passage of a limtation period, the former present an equally
conpel ling case for constituting a "rights" within the nmeani ng
of s. 241(5) of the OBCA

[12] However, | do not agree with the Divisional Court's
conclusion that the appellant's breach of contract action
shoul d be dism ssed at this tine. Because the limtation period
for that action will not expire until later this year,
conclude that it is not obvious that the appellant's claimhas
no chance of success, and that applying Rule 26 of the Rul es of
Cvil Procedure, R R O 1990, Reg. 194 ("Rules"), the amendnent
shoul d be al | owed.

[13] In this court, the respondent advanced three reasons for
resisting the appellant's request to substitute the nanme 826744
for the nane Del view Construction Limted in its statenent of
claim (i) 826744 Ontario Limted was not a contracting party
and the proposed action therefore has no chance of success; (ii)
an action comenced in the name of a non-existing corporation is
a nullity and cannot be anended; and (iii) the version of s.
241(5) of the OBCA that was in force at the tinme the action was
comenced [see Note 2 at end of the docunent] ("1990 OBCA
revival provision") gave the Director a discretion to revive a
corporation only where an application for revival was "nade
within five years after the date of dissolution".

[14] In relation to the respondent's third reason, the five-
year tinme limt for the appellant to apply for revival under
the 1990 OBCA revival provision expired on February 17, 2000.
This was one nonth before the 2000 OBCA revival provision canme
into force, and al nost two years before 826744 applied for
revival. The respondent therefore contends that 826744 lost its
claimto revive the contract action for at |east sone period of
time during the dissolution period, and that he is entitled to
rely on 826744's loss as "a right" wthin the nmeaning of the
2000 revival provision. Put another way, the respondent
contends that he is entitled to rely on "rights" he acquired
under the 1990 revival provision: see s. 14(1) of the
Interpretation Act, RS . O 1990, c. |.11. [page6 ]

[15] | reject all of the respondent's subm ssions.
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[ 16] The respondent’'s first subm ssion is a defence grounded
in facts and should be determ ned on a proper record after
anended pl eadi ngs have been exchanged. Moreover, because it
appears that there may be conflicting evidence on the
identities of the contracting parties, this issue may require a
trial for a proper resolution.

[17] As for the respondent’'s second subm ssion, pleadings and
di scoveries had already been conpleted at the tinme these
nmotions were heard. | note that in 602533 Ontario Inc., supra,
al t hough the action was commenced at a tine when the revived
corporation was dissolved, the court dism ssed only the
statute-barred clains, and not the entire action. In keeping
with rule 1.04 requiring that the Rules be liberally construed
"to secure the just, nost expeditious and | east expensive
determ nation of every civil proceeding on its nerits",
conclude that it is open to a court to nmake a retroactive order
val idating the action, once a dissolved corporation is revived.

[18] In this case, the notion judge did not nmake a specific
order anending the statenment of claimand claimfor lien in the
manner that the appellant had requested nor did she nmake an
order retroactively validating the action. However, unlike the
Di visional Court, which viewed Del view Construction Limted as
the claimant, the notion judge treated the issue before her as
one of msnonmer and permtted the contract claimto continue.
take it as being inplicit in her order that she considered that
this was an appropriate case for making an order substituting
the nane 826744 for the appellant's name in the statenent of
claimand validating the action retroactively. Subject to ny
comments concerning the third issue raised by the respondent, |
see no basis for interfering wwth the notion judge' s approach.

[19] As for the respondent's third subm ssion, | concl ude
that it raises a defence that may be grounded in facts and
therefore should be determ ned on a proper record after anmended
pl eadi ngs have been exchanged. Wil e the respondent nay be
correct that, once the five-year tine [imt for revival had
passed, there was no neans of reviving 826744 until the 2000
OBCA revival provision cane into force, the appellant submtted
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otherwise in oral argunent. This issue was not addressed in
either set of reasons fromthe courts below. In ny view the
guestion of what, if any, rights the respondent acquired under
the 1990 revival provisions should not be determ ned w thout
giving the appellant the opportunity to address the issue fully
by way of pleadings and, if required, evidence concerning the
operation of revival provisions predating the 2000 OBCA revival
provi si on. [page7 ]

| V. Disposition

[ 20] For the reasons given, | would allow the appeal in part,
by setting aside the order of the Divisional Court dism ssing
the appellant's action and by substituting an order: (i)
permtting the appellant to substitute the nanme 826744 for the
name Del view Construction Limted in the statenment of claim
(1i) validating the anended statenent of claimeffective
Novenber 4, 1998; and (iii) authorizing 826744 to proceed with
the appellant's contract action. In addition, | would stipul ate
that the substituted order is subject to atermthat it is
W t hout prejudice to any defences that nmay be raised with
respect to rights acquired during the period in which 826744
was di ssol ved and which version of s. 241(5) of the OBCA should
be applied in determ ning any such issues.

[ 21] As success on the appeal was divided, | would make no
order as to costs of the appeal. | would al so set aside the
costs order nmade by the Divisional Court and order that there
be no costs of the appeal and cross-appeal to the D visional
Court and that the order of the notion judge concerning costs
of the notion be restored.

Appeal allowed in part.

APPENDI X A

Construction Lien Act, RS. O 1990, c¢. C 30, ss. 31, 34 and
36

Expiry of liens
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31(1) Unl ess preserved under section 34, the liens arising
fromthe supply of services or materials to an inprovenent
expire as provided in this section.

Contractor's |liens

(2) Subject to subsection (4), the lien of a contractor,

(a) for services or materials supplied to an

i nprovenent on or before the date certified or
declared to be the date of the substantial
performance of the contract, expires at the
conclusion of the forty-five-day period next
foll ow ng the occurrence of the earlier of,

(1) the date on which a copy of the certificate or
decl aration of the substantial performance of
the contract is published as provided in
section 32, and

(1i) the date the contract is conpleted or
abandoned; and

(b) for services or materials supplied to the

i nprovenent where there is no certification or

decl aration of the substantial performance of

[ page8 t] he contract, or for services or

materials supplied to the inprovenent after the
date certified or declared to be the date of
substantial performance, expires at the concl usion
of the forty-five-day period next follow ng the
occurrence of the earlier of,

(1) the date the contract is conpleted, and

(1i) the date the contract is abandoned.

Li ens of other persons

(3) Subject to subsection (4), the lien of any other

per son,
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(a) for services or materials supplied to an
i nprovenent on or before the date certified or
declared to be the date of the substantial
performance of the contract, expires at the
conclusion of the forty-five-day period next
foll ow ng the occurrence of the earliest of,

(1) the date on which a copy of the certificate or
decl aration of the substantial performance of
the contract is published, as provided in
section 32, and

(ii) the date on which the person | ast supplies
services or materials to the inprovenent, and

(1i1) the date a subcontract is certified to be
conpl eted under section 33, where the services
or materials were supplied under or in respect
of that subcontract; and

(b) for services or materials supplied to the
i nprovenent where there is no certification or
decl aration of the substantial performance of the
contract, or for services or materials supplied to
the i nprovenent after the date certified or
declared to be the date of the substanti al
performance of the contract, expires at the
conclusion of the forty-five-day period next
foll ow ng the occurrence of the earlier of,

(i) the date on which the person |ast supplied
services or materials to the inprovenent, and

(1i) the date a subcontract is certified to be
conpl eted under section 33, where the services
or materials were supplied under or in respect
of that subcontract.

Separate |iens when ongoi ng supply
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(4) Where a person has supplied services or materials to an
i nprovenent on or before the date certified or declared to be
the date of the substantial performance of the contract and
has al so supplied, or is to supply, services or materials
after that date, the person's lien in respect of the services
or materials supplied on or before the date of substanti al
performance expires without affecting any lien that the
person may have for the supply of services or materials after
t hat date.

Decl aration of |ast supply

(5) Were a person who has supplied services or materials
under a contract or subcontract makes a declaration in the
prescribed form decl aring, [page9 ]

(a) the date on which the person | ast supplied services
or materials under that contract or subcontract;
and

(b) that the person will not supply any further
services or materials under that contract or
subcontract,

then the facts so stated shall be deened to be true agai nst
the . person making the declaration. RS O 1990, c. C 30, s.
31.

How | ien preserved

34(1) Alien may be preserved during the supplying of
services or materials or at any tine before it expires,

(a) where the lien attaches to the prem ses, by the
registration in the proper land registry office of
aclaimfor lien on the title of the premses in
accordance with this Part; and

(b) where the lien does not attach to the prem ses, by
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giving to the owner a copy of the claimfor lien
together with the affidavit of verification
requi red by subsection (6).

Publ i ¢ hi ghway

(2) Where a claimfor lienis in respect of a public street
or highway owned by a nmunicipality, the copy of the claimfor
lien and affidavit shall be given to the clerk of the
muni ci pality.

Prem ses owned by Crown

(3) Wiere the owner of the premses is the Crown, the copy
of the claimfor lien and affidavit shall be given to the
of fice prescribed by regulation, or, where no office has been
prescribed, to the mnistry or Crown agency for whomthe
i nprovenent i s made.

Rai | way ri ght - of - way

(4) Were the premses is a railway right-of-way, the copy
of the claimfor lien and affidavit shall be given to the
manager or any person apparently in charge of any office of
the railway in Ontario.

Contents of claimfor lien

(5 Every claimfor lien shall set out,

(a) the nane and address for service of the person
claimng the lien and the nane and address of the
owner of the prem ses and of the person for whom
the services or materials were supplied and the
time within which those services or materials were
suppl i ed;

(b) a short description of the services or naterials
t hat were suppli ed;

(c) the contract price or subcontract price;
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(d) the amobunt clained in respect of services or
materi als that have been supplied; and

(e) a description of the prem ses, [pagelO ]

(1) where the lien attaches to the prem ses,
sufficient for registration under the Land
Titles Act or the Registry Act, as the case nmay
be, or

(1i) where the lien does not attach to the prem ses,
bei ng the address or other identification of
the |l ocation of the prem ses.

Affidavit of verification

(6) Aclaimfor lien shall be verified by an affidavit of
the person claimng the lien, including a trustee of the
wor kers' trust fund where subsection 81(2) applies, or of an
agent or assignee of the claimnt who is inforned of the
facts set out in the claim and the affidavit of the agent or
assignee shall state that the agent or assignee believes
those facts to be true.

Preservation of general lien

(7) Subject to subsection 44(4) (apportionnment), a general
lien shall be preserved agai nst each of the prem ses that the
person having the lien desires the lien to continue to apply
agai nst, and the clai magainst each prem ses may be for the
price of the services or materials that have been supplied to
all the prem ses.

Who may join in claim

(8) Any nunber of persons having |iens upon the sanme
prem ses may unite in a claimfor |lien, but where nore than
one lien is included in one claim each person's |lien shal
be verified by affidavit as required by subsection (6).

R S.O 1990, c. C 30, s. 34.
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What |iens may be perfected

36(1) Alien may not be perfected unless it is preserved.

Expiry of preserved |lien

(2) Alien that has been preserved expires unless it is
perfected prior to the end of the forty-five-day period next
follow ng the | ast day, under section 31, on which the lien
coul d have been preserved.

How | ien perfected

(3) Alien claimant perfects the lien claimant's preserved
I'ien,

(a) where the lien attaches to the prem ses, when the
lien claimant comences an action to enforce the
lien and, except where an order to vacate the
registration of the lien is nmade, the lien clai mant
registers a certificate of action in the prescribed
formon the title of the prem ses; or

(b) where the lien does not attach to the prem ses,
when the lien claimant conmences an action to
enforce the lien.

Rul es re sheltering

(4) A preserved lien becones perfected by sheltering under
a lien perfected by another lien claimnt in respect of the
sanme i nprovenent in accordance with the follow ng rul es:
[ pagell ]

1. The preserved lien of a lien claimant is perfected by
shel tering under the perfected Iien of another |ien
claimant in respect of the same inprovenent where,
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i. the lien of that other lien claimnt was a
subsisting perfected lien at the tine when the lien
of the lien claimant was preserved, or

ii. the lien of that other lien claimant is perfected in
accordance with clause (3)(a) or (b) between the
time when the lien of the lien clainmant was
preserved and the tinme that the lien of the lien
cl ai mant woul d have expired under subsection (2).

2. The validity of the perfection of a sheltered |ien does
not depend upon the validity, proper preservation or
perfection of the lien under which it is sheltered.

3. Asheltered claimfor lien is perfected only as to the
def endants and the nature of the relief clained in the
statenent of claimunder which it is sheltered.

4. Upon notice given by a defendant named in a statenent of
claim any lien claimant whose lien is sheltered under
that statenent of claimshall provide the defendant
with further particulars of the claimfor lien or of
any fact alleged in the claimfor |ien.

General lien

(5) Subject to subsection 44(4) (apportionnent), a
preserved general lien that attaches to the prem ses shall be
perfected agai nst each prem ses to which the person having
the lien desires the lien to continue to apply.

Were period of credit extended

(6) A person who has preserved a |lien, but who has extended
a period of credit for the paynent of the anpbunt to which the
lien relates, may comrence an action for the purpose of
perfecting the lien even though the period of credit has not
at the time expired. RS. O 1990, c. C. 30, s. 36

Not es
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1. See Appendix A attached for the text of the sections of the
CLA that provide for preservation and perfection of |iens.

2. Business Corporations Act, RS O 1990, c. B.16.
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CITATION: Thomas Gold Pettinghill LLP v. Ani-Wall Concrete Forming Inc. 2012 ONSC 2182
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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
Thomas Gold Pettingill LLP
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» GeorgeF. Vellafor Ani-Wall Concrete Forming Inc.

HEARING DATE: April 5, 2012
PERELL, J.
REASONS FOR DECISION

A. INTRODUCTION

[1] The Respondent Ani-Wall Concrete Forming Inc., (“Ani-Wall”) did not pay the
final account of the Respondent Cassels Brock & Blackwell LLP (“Cassels Brock”) for
a litigation retainer that was transferred and completed by the Applicant, Thomas Gold
Pettingill LLP (“TGP’). The litigation settled, and TGP has $61,351.64 from the
settlement proceeds left in its trust account.

[2] In this Application, TGP applies for a declaration that Cassels Brock is entitled
to the funds or, dternatively, that the funds be paid into court pursuant to an
interpleader order. The Application is opposed by Ani-Wall, which clams the
$61,351.64.

[3] The Application raises numerous difficult questions about the law and ethics
associated with a matter of fundamental importance to the practice of law as both a
business and a profession. The matter at the centre of this Application is the law and
ethics of lawyers getting paid for their legal services and collecting their bills.
Unfortunately, this Application and its subject matter are also a source of bitterness,
resentment, and reciprocated scorn between lawyers and clients.
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[4] Deciding this Application will involve considering: (@) the Solicitors Act, R.S.O.
1990, c. S.15; (b) the Limitations Act, 2002, S.O. 2002, c. 24, Schedule B; (c), the Rules
of Civil Procedure, R.R.O. 1990, Reg. 194; (d) the former Rules of Practice, R.R.O.
1980, Reg. 540; (e) the Rules of Professional Practice; and (f) the law associated with
undertakings, equitable assignments, directions, solicitor’'s liens, charging liens,
charging orders, lawyer and client assessments, and debt collection actions.

[9] For the reasons that follow, it is my conclusion that with two terms, this
Application should be granted, and the funds held by TGP in its trust account should be
paid to Ani-Wall. The first term is that TGP should pay Ani-Wall’s costs of this
application. The second term is that within twenty days, Ani-Wall may obtain an
appointment with an assessment officer for an assessment of Cassel Brock’s accounts.
To avoid confusion, | note here that the two terms do not prevent the immediate
payment of the fundsto Cassels Brock.

B. PROCEDURAL AND EVIDENTIARY BACKGROUND

[6] TGP commenced this Application on January 10, 2012. It was supported by the
affidavits of: (a) Bruce A. Thomas, Q.C., who was a partner at Cassels Brock from 1980
to June 30, 2008, when he and six other partners departed and founded TGP; and (b)
Sue Baksh, an employee of Cassels Brock, who has been in charge of collecting the
firm’'s accounts receivable since 1997. Mr. Thomas and Ms. Baksh were cross-
examined on their affidavits in February 2012.

[7] Aristides Indio, also known as Steve Indio, is the Chief Operating Officer of
Ani-Wall, and he swore an affidavit in opposition to the Application. Mr. Indio was
cross-examined on his affidavit in February 2012.

[8] The Application came on for a hearing on March 5, 2012, when Cassels Brock
asked for an adjournment because it wished to file a revised factum to respond to an
argument in Ani-Wall’s factum that Cassel Brock’s claim to the funds was statute-
barred under the Limitations Act, 2002.

[9] | granted the adjournment request, and the Application was rescheduled for
April 5, 2012. | remained seized of the matter. On April 5, 2012, | heard the
Application. By that time, | had TGP s factum, and two factums from each of Cassels
Brock and Ani-Wall.

[10] Aswill become clearer from the discussion below, athough Cassels Brock did
not bring a cross-Application, practically speaking, its factum made a clam for
declaratory and other relief, including the court granting a charging order or charging
lien against the funds being held by the Applicant TGP, which openly supported the
arguments advanced by Cassels Brock.

[11] Practically speaking, TGP and Cassels Brock were co-Applicants, and the
hearing of the Application proceeded accordingly.
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C. FACTUAL BACKGROUND

[12] InMay 2003, Ani-Wall and Mr. Indio, its Chief Operating Officer, hired Cassels
Brock to act for it in threatened litigation by a group of home builders who had
complaints about allegedly defective foundation walls installed by Ani-Wall in housing
developments in the Greater Toronto Area. Ani-Wall had claims of its own as its
customers were refusing to pay $1.32 million because of the allegedly defective
foundations.

[13] Bruce Thomas, a senior partner at Cassels Brock, had carriage of thefile.

[14] Ani Wall signed a written retainer agreement. For present purposes, the
following provisions of the agreement are relevant:

Normal Billing Practices

Our normal hilling practice is to determine fees by multiplying the number of hours spent
working on a matter by our regular and customary billing rates for services performed by
members of the firm, billed monthly. The minimum billing increment is ordinary 1/10 of an
hour. We anticipate in this matter that services will be provided by the following
individuals: 1. Bruce Thomas, partner $475/hr.; 2. Stephen Morrison, partner $525/hr.; 3.
Mark Smyth, associate $250/hr.; 4. Clerk $110/hr.

The services of other solicitors and clerical staff employed or associated with the firm may
be enlisted from time to time, where doing so will provide Ani-Wall with the most cost-
efficient service. As indicated, time charges and disbursements are billed on a monthly
basis after they are incurred and recorded by our billing department. We may occasionally
defer billing for a given month (or months) if the accrued fees and costs do now warrant
current billing, or if other circumstances would make it more convenient to defer billing.

Our fee structure is based upon the premise that all statement are due and payable upon
receipt, but in any event no later than 30 days after the date of the statement. We expect that
Ani-Wall will review al bills promptly and report any questions to us within 30 days.

Rights upon Discharge by Ani-Wall

Ani-Wall has the right to discharge us as solicitors and counsel at any time, but such
discharge shall not affect our right to be paid all unpaid fees, and all our previously incurred
but unpaid time charges and disbursements, in accordance with this letter agreement.

[15] It is to be noted that the retainer agreement is silent about changes in the
lawyers’ hourly rates.

[16] The anticipated litigation about the allegedly defective foundations did
commence, with the Plaintiffs claiming in excess of $10 million from Ani-Wall.

[17] During the period between May 2003 and the end of June 2008, the nature of
Cassel Brock’s retainer expanded. It expanded to encompass, among other things: (a) a
dispute with Ani-Wall’ sinsurer AXA, which had denied indemnity coverage, but which
had agreed to pay for a defence; (b) an action against the suppliers of the concrete for
the foundations;, (c) assistance in obtaining financing for equipment; (d) certain
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construction lien actions; and (e) legal services for other corporations referred by Mr.
Indio to Cassels Brock.

[18] During the retainer, Cassels Brock issued bills that contained descriptions of the
services, time docketed, and rates of the lawyers providing services. Approximately
75% of the amount of the accounts was paid by AXA. The billsindicated that the hourly
rates of the lawyers changed from time to time.

[19] It is common ground that Mr. Indio complained about the amount of the fees.
However, it is also common ground that except for the final invoice dated June 23, 2008
in the amount of $64,582.33, all of the accounts were paid and there was a partial
payment of the last invoice in September 2008, leaving a net balance of $59,372.42
before interest under the Solicitors Act.

[20] There, however, is no common ground on whether Mr. Indio ever complained
about the fact that from time to time Cassels Brock increased the hourly rates of the
lawyers engaged for Ani-Wall. Ms. Baksh deposed that Mr. Indio never complained
about the rates. Thisis denied by Mr. Indio, who deposed that he did complain but “did
not put any complaints in writing due to the fact that Cassels Brock, Bruce Thomas and
the lawyers working with him were so intricately involved in the matters, that | felt that
Ani-Wall had no choice but to allow them to continue.”

[21] Inany event, Cassels Brock continued to act for Ani-Wall until the end of June
2008. Around this time, Mr. Thomas told Mr. Indio that he and six other Cassels Brock
partners had decided to form TGP, a boutique litigation law firm. Mr. Indio agreed to
have the Ani-Wall files transferred to the new firm. To effect the transfer of the files,
Mr. Indio signed a simple client direction and authorization, which stated:

Client Direction and Authorization

To: Cassels Brock & Blackwell, LLP
Re: SteveIndio
File Name — Ani-Wall Concrete Forming Inc. ....

You are hereby authorized and directed to transfer all your files and documents relating to
the above matters and to forward all trust monies held for us to Thomas Gold Pettinghill
LLP subject to any conditions you may impose with respect to your access to the files and
documents transferred and this shall be your good and sufficient authority for so doing.

[22] Around this time, in the ongoing litigation about the allegedly defective
foundations, a mediation session was scheduled for September 2008. Mr. Thomas
deposed that Mr. Indio agreed that Cassels Brock’s final account would be paid from
the anticipated settlement proceeds. Ms. Baksh deposed that Mr. Indio agreed that the
cash-strapped Ani-Wall would pay Cassels Brock’s final account from the anticipated
settlement proceeds. Ms. Baksh deposed:

I confirmed with Mr. Indio that the file was going to be taken by TGP on the understanding
that the unpaid bill would be paid at the time the settlement. At no time did he advise me
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that he was intending to challenge the fees of Cassels. Had he done so, the file would not
have been released to TGP, asit was.

[23] Mr. Indio disputed the evidence of Mr. Thomas and Ms. Baksh. In paragraphs 7
and 16 of his affidavit, Mr. Indio stated:

7. [W]hen this matter of the mattersin issue and file were transferred from Cassels Brock to
Thomas Gold Pettinghill LLP, | was aware that Cassels Brock had not been paid for al of
the invoices rendered, but | did not agree that any outstanding amounts or that any accounts
for that matter would be paid without question and | had made it clear previously to Bruce
Thomas that | took issue with the amounts being charged. | stated that this earlier and on
each occasion he advised me that these accounts would subsequently be covered by others
and there would be little or no cost to Ani-Wall. | did not state that the amounts allegedly
owing to Cassels were to be paid out of the settlement funds.

16. Ani-Wall Concrete Forming did not authorize Bruce Thomas or any other person to
undertake to pay the accounts of Cassels Brock & Blackwell LLP which areinissuein this
matter, our to the funds from any settlement or other otherwise and | note that the document
which is Exhibit “K” to the affidavit of Bruce Thomas does not mention the accounts of
Cassels, Brock & Blackwell LLP whatsoever.

[24]  On his cross-examination, Mr. Thomas stated that to bring about the transfer of
the filesto TGP, he gave a personal undertaking to Cassels Brock that its account would
be paid from the anticipated settlement proceeds. He believed that this was the
honourable thing to do. During his cross-examination, Mr. Thomas, however, admitted
that he did not have instructions to give any undertaking that would bind Ani-Wall. His
evidence was as follows:

Q. Does that [referring to the Client Direction and Authorization] mention an undertaking
or give you instructions to give an undertaking to pay Cassels Brock’ s account?

A. Wadll, | didn’t need any authority to give an undertaking.
Q.It'sasimple ...

A. | didn't need any authority to give an undertaking, Mr. Vella. That's the honourable
thing to do. In fact, | never thought there would be any issue because one doesn't get afile
from afirm, without having some arrangement made with respect to the outstanding bills, if
there are any. And we, of course, never assumed there would be a problem of this nature,
and we gave an undertaking freely because that’s the -- provided by the Law Society of
Upper Canadarules. That'swhat you do, and | did it.

Q. Without getting any written authority from your client to do?

A. | didn't need any authority from a client, to give an undertaking to see a bill paid. That's
not required. That's something you do as an honourable and professional thing to do and |
did it. And, of course, | had discussions with Sue Baksh, the lady who was just here giving
evidence. | explained to her that we would see the files would be paid, and there was never
any — this thing all came out of the woodwork, after the settlement was achieved. And Mr.
Indio knew that he was getting a very substantial sum of money. Then, after all that was
done, he raised the issue of theserights. ....
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[25] The mediation session went forward in September 2008, and the parties agreed
to settle the litigation. As part of the settlement, Ani-Wall received $345,195.69 from its
insurer and $2,273,000 from other parties in the litigation. Under the settlement, Ani-
Wall was only arecipient, and it did not have to pay any of the other parties.

[26] Mr. Thomas describes the $2.6 million outcome as a “very substantial” success
for Ani-Wall, virtually making it whole for its losses and providing a full recovery of
the legal fees paid by Ani-Wall to Cassels Brock and TGP. Mr. Indio was not nearly so
happy with the outcome, and he deposed that Ani-Wall’s legal expenses were not
completely covered by the settlement by a deficiency of several hundred thousand
dollars and that Ani-Wall lost severa hundred thousands of dollars in possible
reimbursement from the insurer.

[27]  In 2009, TGP received the settlement funds, and the funds were paid to Ani-
Wall with a holdback for Cassels Brock's fina account. Mr. Indio’s instructions,
however, were not to remit the holdback funds to Cassals Brock.

[28] On January 29, 2009, on behalf of Ani-Wall, Mr. Indio wrote Cassels Brock and
demanded arefund of alleged overpayments. The letter stated:

Dear Cassels Brock,
According to your records you show that there are accounts owing.

| told Mr. Bruce Thomas in 2003 that the hourly rates were excessive. At the time Ani-Wall
was being invoiced at the rates listed below ...

| mentioned that we needed a decrease in these rates. | was told that | should not worry
about rates since they would be covered by others. Time has proven that they are not.
Certainly, we never accepted increasesto theserates. .....

| am looking forward to arefund cheque as soon as possible.
Yourstruly,

Ani-Wall Concrete Forming Inc.

[29] Mr. Thomas, however, wished to honour his personal undertaking and to have
Cassels Brock’s hill paid. As aready noted, Mr. Indio’s instructions, however, were to
the contrary. In a letter dated January 29, 2009, Mr. Indio told Mr. Thomas not to pay
Cassels Brock’s outstanding account. Mr. Indio stated that he had overpaid Cassels
Brock and that he had never agreed to the escalating rates in the accounts that had
already been paid. On February 20, 2009 and again on May 22, 2009, Mr. Indio wrote
letters to Mr. Thomas instructing him that Ani-Wall was prepared to release only
$4,236.37 to Cassels Brock and stating that TGP should not hold back any funds. Mr.
Indio demanded payment of the money out of trust.

[30] Meanwhile, on March 5, 2009, Ms. Baksh for Cassels Brock was pressing for
payment, and she wrote Mr. Thomas as follows:
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Dear Mr. Thomas,
Re: Ani-Wall

It is my understanding that this matter has been settled and that you have in your trust
account sufficient funds to pay our accounts receivable in this matter.

Ani-Wall promised to pay our accounts receivable out of the settlement proceeds. When
you left the firm the file was given to you on the understanding that you would pay the
amount outstanding out of the settlement proceeds. Kindly remit the funds to Cassels Brock
and Blackwell LLP at your earliest opportunity.

[31] Despite Cassel Brock’s request, TGP did not remit any funds, although Mr.
Thomas felt the position taken by Ani-Wall was unfair. He urged Ani-Wall to pay or to
have its accounts assessed. In paragraphs 36 and 37 of his affidavit, Mr. Thomas
deposed:

36. | have had telephone discussions and meeting with Mr. Indio concerning the position

set in his January 29, 2009 letter. | have explained my view that his position was unfair,

unreasonable and wrong. | suggested that he see his regular lawyer, George Vella, and have

the Cassells bills assessed. On May 22, 2009, Mr. Indio wrote me to advise that he would

the Cassels hills reviewed, as | had suggested by an assessment officer. To date, no request
for assessment has ever been made.

37. | have explained to Mr. Indio that his approach is inconsistent with any appreciation for
the value of the services rendered and the results obtained. Mr. Indio is attempting to
augment his settlement by failing to give Cassels funds that were intended to cover hislegal
fees. We have reached an impasse in our discussions. ...

[32] Itisnot clear from the evidentiary record what happened between May 2009 and
the end of November 2011, but on December 5, 2011 and on January 17, 2011, Ani-
wall’s lawyer, Mr. Vella wrote Mr. Thomas and demanded payment of the funds still
being held in trust at TGP.

[33] Asnoted above, TGP commenced this Application on January 10, 2012.

D. THEARGUMENTSOF THE PARTIES

[34] Ani-Wall’s argument is that it is the owner of the settlement funds and that
Cassels Brock has no proprietary interest in the funds being held in the trust account by
way of solicitors lien, charging lien, charging order, or otherwise. In the alternative, if
Cassels Brock has a proprietary claim to the funds being held in trust, then Ani-Wall
submits that Cassels Brock’s claim for payment for its final account is statute-barred.

[35] Ani-Wall also argues that TGP is not entitled to interplead the funds being held
in trust, because, under rule 43.02 (1)(b)(ii), the person seeking an interpleader order
must “claim no beneficial interest in the property, other than a lien for costs, fees or
experts.” Ani-Wall argues that Mr. Thomas has a beneficia interest in the funds
because a payment to Cassels Brock would discharge Mr. Thomas personal
undertaking and thus TGP is disqualified from seeking an interpleader order. (I note

2012 ONSC 2182 (CanLll)



here that because of my decision that Cassels Brock is entitled to the funds without
interpleader, | will not rule on this argument.)

[36] For its part, TGP supports Cassel Brock’s position. TGP’ s argument is that Ani-
Wall is not entitled to the funds being held in trust, and if Ani-Wall had a grievance
about the amount of the Cassels Brock accounts, it should have sought an assessment
under the Solicitors Act, which, however, is no longer available because of the passage
of time and the absence of extraordinary circumstances that would justify allowing an
assessment.

[37] Accordingly, TGP submits that the money held in trust should be paid to Cassels
Brock, or, in the alternative, the money should be paid into court pursuant to an
interpleader order.

[38] Cassels Brock’s argument isthat it, and not Ani-Wall, is entitled to the funds. It
submits that it is the owner of the funds, i.e, it has a proprietary claim to the funds.
Cassels Brock submits that its entitlement is based on the agreement among TGP, Ani-
Wall, and Cassels Brock made at the time of the transfer of the files. It saysthat it relied
on this agreement and did not assert asolicitor’slien at the time of the file transfer.

[39] In the aternative, Cassels Brock claims a charging lien or charging order over
the funds because its lawyers were instrumental in the successful outcome of the action
that yielded the funds. Cassels Brock submits that these claims are not subject to any
limitation period under the Limitations Act, 2002. In this regard, it advances two
mutually exclusive arguments. The first argument is that a charging lien, being a
manifestation of the common law court's and the courts of equity’s inherent
jurisdiction, is not subject to any limitation period. The second argument relies on s.16
(1)(a) of the Limitations Act, 2002, which provides that there is no limitation period in
respect of a proceeding for a declaration if no consequentia relief is sought. Cassels
Brock and TGP submit that a charging lien or charging order is declaratory in nature
and, therefore, pursuant to s. 16(1)(1), these claims are not subject to a limitation period.

[40] In the aternative, Cassels Brock submits that if there is a limitation period, it
did not start to run until the late fall of 2011, when Cassels Brock learned about Ani-
Wall’s demand for payment. Cassels Brock submits that until late 2011, it believed that
the funds belonged to it, so there was no basis for it to commence any action.

[41] | also note that Cassels Brock also submitted that if it was subject to a limitation
period, then so was Ani-Wall, which would produce some sort of stalemate or lega
paradox of no assistance to either party. | foreshadow here to say that there will be no
stalemate. As set out below, my opinion isthat Ani-Wall’s claim to the settlement funds
and Cassels Brock’s claim for a charging order or charging lien on the settlement funds
are not statute-barred but Cassels Brock’ s contract claim comes too late.

[42] In any event, Cassels Brock also submits that Ani-Wall’s complaint about the
fees lacks merit since Ani-Wall received detailed accounts and had the opportunity to
review the accounts that contained full details of services performed and fees charged. It
submits that even to this day, Ani-Wall has not particularized any overcharging. Cassels

2012 ONSC 2182 (CanLll)



Brock submits that there are no specia circumstances that would justify ordering an
assessment of its accounts. | again foreshadow to say that | will not decide the merits of
Ani-Wall’s complaint about excessive fees athough | will order an assessment if Ani-
Wall requests one within twenty days.

E. LEGISLATIVE AND REGULATORY PROVISIONS

[43] In order to decide this matter, it is necessary to refer to legislative or regulatory
provisions from the Solicitors Act, the Limitations Act, rule 43.02 (1) of the Rules of
Civil Procedure, Rule 696 of the former Rules of Practice, and the Rules of Professional
Conduct. The relevant provisions are set out below.

Solicitors Act
Solicitorsto deliver their bill one month before bringing action for costs

2. (1) No action shall be brought for the recovery of fees, charges or disbursements for
business done by a solicitor as such until one month after a bill thereof, subscribed with the
proper hand of the solicitor, his or her executor, administrator or assignee or, in the case of
a partnership, by one of the partners, either with his or her own name, or with the name of
the partnership, has been delivered to the person to be charged therewith, or sent by post to,
or left for the person at the person’s office or place of abode, or has been enclosed in or
accompanied by aletter subscribed in like manner, referring to such bill.

Not necessary in first instance to prove contents of hill delivered

(2) In proving compliance with this Act it is not necessary in the first instance to prove the
contents of the bill delivered, sent or left, but it is sufficient to prove that a hill of fees,
charges or disbursements subscribed as required by subsection (1), or enclosed in or
accompanied by such letter, was so delivered, sent or left, but the other party may show that
the bill so delivered, sent or left, was not such a bill as constituted a compliance with this
Act.

Chargesin lump sum

(3) A solicitor’s bill of fees, charges or disbursements is sufficient in form if it contains a
reasonable statement or description of the services rendered with a lump sum charge
therefor together with a detailed statement of disbursements, and in any action upon or
assessment of such abill if it is deemed proper further details of the services rendered may
be ordered.

Order for assessment on requisition

3. Where the retainer of the solicitor is not disputed and there are no special circumstances,
an order may be obtained on requisition from a local registrar of the Superior Court of
Justice,

(a) by the client, for the delivery and assessment of the solicitor’ s bill;

(b) by the client, for the assessment of a bill already delivered, within one month
from its delivery;
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(c) by the solicitor, for the assessment of a bill already delivered, at any time after
the expiration of one month from its delivery, if no order for its assessment has been
previously made.

No reference on application of party chargeable after verdict or after 12 months from
delivery

4. (1) No such reference shall be directed upon an application made by the party chargeable
with such bill after a verdict or judgment has been obtained, or after twelve months from
the time such bill was delivered, sent or left as aforesaid, except under specia
circumstances to be proved to the satisfaction of the court or judge to whom the application
for the reference is made.

Directions as to costs

(2) Where the reference is made under subsection (1), the court or judge, in making it, may
give any special directions relative to its costs.

Payment not to preclude assessment

11. The payment of a bill does not preclude the court from referring it for assessment, if the
special circumstances of the case, in the opinion of the court, appear to require the
assessment.

Solicitors' Charging Orders
Charge on property for costs

34. (1) Where a solicitor has been employed to prosecute or defend a proceeding in the
Superior Court of Justice, the court may, on motion, declare the solicitor to be entitled to a
charge on the property recovered or preserved through the instrumentality of the solicitor
for the solicitor’s fees, costs, charges and disbursements in the proceeding.

Conveyance to defeat is void

(2) A conveyance made to defeat or which may operate to defeat a charge under subsection
(1) is, unless made to a person who purchased the property for value in good faith and
without notice of the charge, void as against the charge.

Assessment and recovery

(3) The court may order that the solicitor’s hill for services be assessed in accordance with
this Act and that payment shall be made out of the charged property.

Limitations Act, 2002

Definitions
1. InthisAct,

“claim” means a claim to remedy an injury, loss or damage that occurred as a result
of an act or omission;

Basic limitation period

4. Unlessthis Act provides otherwise, a proceeding shall not be commenced in respect of a
claim after the second anniversary of the day on which the claim was discovered.
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Discovery
5. (1) A claimisdiscovered on the earlier of,
(a) the day on which the person with the claim first knew,
(i) that the injury, loss or damage had occurred,

(i1) that the injury, loss or damage was caused by or contributed to by an act
or omission,

(i) that the act or omission was that of the person against whom the claim is
made, and

(iv) that, having regard to the nature of the injury, loss or damage, a
proceeding would be an appropriate means to seek to remedy it; and

(b) the day on which a reasonable person with the abilities and in the circumstances
of the person with the claim first ought to have known of the matters referred to in
clause ().

Presumption

(2) A person with a claim shall be presumed to have known of the matters referred to in
clause (1) (a) on the day the act or omission on which the claim is based took place, unless
the contrary is proved.

16.(1) Thereisno limitation period in respect of,
(a) aproceeding for a declaration if no consequential relief is sought;

Rules of Civil Procedure

CHANGE IN REPRESENTATION BY PARTY

Notice of Change of Lawyer

15.03 (1) A party who has a lawyer of record may change the lawyer of record by serving
on the lawyer and every other party and filing, with proof of service, a notice of change of
lawyer (Form 15A) giving the name, address and tel ephone number of the new lawyer.

Claimfor Lawyer’s Lien

(4) A party may move, on notice to the party’s former lawyer of record, for an order
determining whether and to what extent the lawyer has aright to alawyer’slien.

(5) In the order, the court may impose such terms as are just in connection with the lien and
its discharge.

43.02 (1) A person may seek an interpleader order (Form 43A) in respect of property if,

(a) two or more other persons have made adverse claims in respect of the property;
and

(b) the first-named person,
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(i) clams no beneficia interest in the property, other than a lien for costs,
fees or expenses, and

(i) is willing to deposit the property with the court or dispose of it as the
court directs.

Rules of Practice
Rule 696

696 (1) Where a solicitor has been employed to prosecute or defend any cause or matter,
the court may, upon a summary application, declare such solicitor, or his personal
representatives, to be entitled to a charge upon the property recovered or preserved through
the instrumentality of such solicitor, for his costs, charges and expenses of or in reference to
such cause, matter or proceeding, and all conveyances and acts done to defeat, or which
may operate to defeat, such charge or right are, unless made to a bona fide purchaser for
value without notice, absolutely void and of no effect as against such charge.

(2) The court may make an order for taxation of such costs, charges and expenses and for
the raising and payment of the same out of the property.

Rules of Professional Conduct

2.09 WITHDRAWAL FROM REPRESENTATION
Manner of Withdrawal

(8) When alawyer withdraws, the lawyer shall try to minimize expense and avoid prejudice
to the client and shall do all that can reasonably be done to facilitate the orderly transfer of
the matter to the successor legal practitioner.

(9) Upon discharge or withdrawal, alawyer shall
(a) subject to the lawyer’ sright to alien, deliver to or to the order of the client all
papers and property to which the client is entitled, ...,
(d) promptly render an account for outstanding fees and disbursements, and

(e) co-operate with the successor legal practitioner so as to minimize expense and
avoid prejudice to the client.

Commentary

The obligation to deliver papers and property is subject to a lawyer's right of lien. In the
event of conflicting claims to such papers or property, the lawyer should make every effort
to have the claimants settle the dispute. ...

Where upon the discharge or withdrawal of the lawyer, the question of a right of lien for
unpaid fees and disbursements arises, the lawyer should have due regard to the effect of its
enforcement upon the client's position. Generally speaking, the lawyer should not enforce
the lien if to do so would prgjudice materially the client's position in any uncompleted
matter.
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Duty of Successor Licensee

(10) Before agreeing to represent a client, a successor licensee shall be satisfied that the
former licensee approves, has withdrawn, or has been discharged by the client.

Commentary

It is quite proper for the successor licensee to urge the client to settle or take reasonable
steps towards settling or securing any outstanding account of the former licensee, especially
if the latter withdrew for good cause or was capricioudy discharged. But if atria or hearing
isin progress or imminent or if the client would otherwise be prejudiced, the existence of an
outstanding account should not be allowed to interfere with the successor licensee acting for
the client.

6.03 RESPONSIBILITY TO LAWYERS AND OTHERS
Undertakings

(10) A lawyer shal not give an undertaking that cannot be fulfilled and shall fulfill every
undertaking given.

Commentary

Undertakings should be written or confirmed in writing and should be absolutely
unambiguous in their terms. If a lawyer giving an undertaking does not intend to accept
personal responsibility, this should be stated clearly in the undertaking itself. In the absence
of such a statement, the person to whom the undertaking is given is entitled to expect that
the lawyer giving it will honour it personally. The use of such words as “on behalf of my
client” or “on behalf of the vendor” does not relieve the lawyer giving the undertaking of
personal responsibility. ....

F. DISCUSSION
1. Introduction

[44] The purpose or point of TGP s Application isto use the fundsin its trust account
to discharge Mr. Thomas' personal undertaking to have Cassels Brocks' final account to
Ani-Wall paid. Thus, the essentia question to be determined in the Application is
whether these funds belong to Cassels Brock or to Ani-Wall. A review of several legal
concepts; namely, undertakings, the obligations of a successor lawyer on the transfer of
a file, assessments under the Solicitors Act, solicitor’s liens, charging liens, and
charging orders, and then a chronological, event by event analysis is required to answer
that question.

2. Undertakings

[45] Lawyer's undertakings are of two types. The first type of undertaking is an
undertaking given by the lawyer acting as an agent of hisor her client; the lawyer makes
it clear that the principal, i.e. the client, is the party responsible for the satisfaction of the
undertaking. This type of undertaking does not expose the lawyer to liability: Re Jost
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and Solicitors (1978), 7 C.P.C. 303 (N.S.S.C.); Wakefield v. Duckworth & Co., [1915] 1
K.B. 218 The second type of undertaking, which does expose the lawyer to liability, is
the personal undertaking of the lawyer acting in his or her professional capacity as a

lawyer.

[46] In the case at bar, | conclude that Mr. Thomas made the second type of
undertaking, a personal undertaking, not an undertaking made as agent for his client
Ani-Wall.

[47] Sometimes the exposure of a lawyer for liability for breach of a persona
undertaking may be explained as a matter of the law of contract. This explanation will
follow if the rules of contract formation are satisfied for the promise or undertaking.
The case of Frankel Srructural Steel Ltd. v. Goden Holdings Ltd., (1971), 16 D.L.R.
(3d) 736 (S.C.C.), revg. (1969), 5 D.L.R. (3d) 15 (Ont. C.A.), is an example. In this
case, alaw firm’' s undertaking to pay funds to a manufacturer was a binding contract.

[48] More often, however, the enforcement of the undertaking cannot be explained as
amatter of contract because, for example, the element of consideration may be missing.
The enforcement of these undertakings is then explained as an incident of the court’s
inherent jurisdiction to supervise its officers and to secure their honest conduct: Re
Hilliard, Ex. P. Smith (1845), 2 Dow. & L. 919; Watton v. Parsons (1977), 80 D.L.R.
(3d) 297 (Nfld. Dist. Ct.); Regatta Investments Limited v. Haig, [1985] 6 W.W.R. 635
(Man. Q.B.).

[49] The court’s summary jurisdiction to enforce lawyers undertakings is rooted in
the idea that the court should secure high standards of conduct, honesty, and integrity
from its officers. Because this jurisdiction is a matter of the honour of the profession, it
follows that, for the court to exercise its jurisdiction, the lawyer must give the
undertaking while he or she is acting in a professional capacity. For example, if a
lawyer borrows money in his or her personal capacity and promises to repay, that
promise is not an undertaking in his or her capacity as a lawyer that is enforceable
summarily by the court: Slver & Drakev. Baines, [1971] 1 Q.B. 396 (C.A.).

[50] When the terms of the undertaking are clear, the beneficiary of the undertaking
may apply in a summary way to the court for an order that the lawyer comply with his
or her undertaking or pay compensation if unable to do so: United Mining and Finance
Corporation Ltd. v. Becher, [1910] 2 K.B. 296 (C.A.); Re Williams v. Svan. & Gray
Coach Lines, [1942] 4 D.L.R. 488 (Ont. C.A.) Re Solicitor (1916), 37 O.L.R. 310
(C.A.); Watton v. Parsons (1977), 80 D.L.R. (3d) 297 (Nfld. Dist. Ct.); Bank of British
Columbia v. Mutrie (1981), 120 D.L.R. (3d) 177 (B.C.C.A.); John Fox v. Bannister,
King & Rigbeys, [1988] 1 Q.B. 925 (C.A.); Witten v. Leung (1983), 148 D.L.R. (3d) 418
(Alta. Q.B.).

[51] If alawyer fails to honour his or her undertaking, then he or she may also be
punished for contempt. Cain v. Genereux (1981), 21 R.P.R. 156 (Ont. H.C.J)) is an
example. In this case, the lawyer for the vendor undertook to a first mortgagee to use
closing funds to discharge the existing first mortgage. The lawyers for the mortgagee
successfully moved to have the vendor’ s lawyer committed for contempt for his failure
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to honour the undertaking. See also Domfab Limited v. Ross, Viner (1976), 22 N.S.R.
(2d) 185 (N.S. T.D.).

[52] In my opinion, in the case at bar, Mr. Thomas gave a personal undertaking to
pay Cassel Brock’s account and this undertaking is enforceable by Cassels Brock.

[53] From the discussion in the next section of these reasons, | conclude that Mr.
Thomas breached his undertaking to Cassels Brock.

3. The Obligations of a Successor Lawyer on the Transfer of aFile.

[54] Although he gave an undertaking to pay Cassel Brock’s outstanding account
receivable out of the proceeds of the anticipated settlement payable to Ani-Wall, Mr.
Thomas had no professional obligation to Cassels Brock to give this undertaking.
Unfortunately, the duties of a successor lawyer on the transfer of afile are not clear and
there are different arrangements that are possible, some of which may prove
problematic if the client does not support the undertaking.

[55] The Honourable John Morden discussed the ethical duties of a successor lawyer
in JW. Morden, “A Succeeding Solicitor’s Duty to Protect the Account of the Former
Solicitor” (1971), 4 Law Society of Upper Canada Gazette 257, and he stated at p. 258:

It is my view that no rule of professional conduct can be laid down to cover the situation
respecting unpaid accounts where a client moves from one solicitor to another. It is quite
clear that it is the client’s absolute right to terminate his relationship with his solicitor at
any time. In many cases a rule that a superseding solicitor was obliged to make
arrangements to “protect the account” of the former solicitor would unjustly interfere with
this right. In some cases there undoubtedly will be good grounds for the client leaving his
former solicitor and it may that his liability to pay any fee at this point would be
questionable. It would be wrong to create the impression by a formal rule that the members
of the legal profession have a concerted or collective position against clients desiring to
change their legal advisers— arule which works to the benefit of individual members of the
profession.

[56] More recently, Justice Rawlins of the Alberta Court of Queen’s Bench addressed
the question of the successor lawyer’s duties to his or her predecessor in Merchant Law
Group v. McLeod & Co., supra at para. 53, where he stated:

In my view, while solicitors are duty-bound to extend reasonable courtesies to one another,
there is no such duty to ensure payment of another solicitor's account absent some
intervention by the Court. | am supported in this view by Chapter 14 of the Law Society of
Alberta's Code of Professional Conduct, which deals with withdrawal by and dismissal of a
solicitor. Commentary 3 to Rule 3 of that Chapter provides, in part, as follows:

A withdrawing lawyer should not enforce a solicitor's lien for non-payment of feesif
the client is prepared to enter into an arrangement that reasonably assures the lawyer
of payment in due course. Successor counsel may also be requested to undertake to
pay an outstanding account from the monies ultimately recovered by that counsel.
Where the matter in question is subject to a contingency agreement, the lawyers may
agree to divide the contingent fee on the basis of apportionment of total effort
required to effect settlement.
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Further, Commentary 5 to Rule 5 provides, in part, as follows:

Both the withdrawing and successor lawyer must cooperate in facilitating a smooth
transition with as little inconvenience and expense to the client as possible. A
successor lawyer has no general duty to ensure that the previous lawyer has been
paid, but it is appropriate to encourage the client to resolve an outstanding account.

[57] In Bogoroch & Associates v. Sernberg, [2005] O.J. No. 2522 (S.C.J.), Justice
Wilton-Siegel discussed the problems associated with the various different
arrangements to “protect a lawyer’'s account.” In this case, Richard Campbell was
injured in a motor vehicle accident, and he retained Bogoroch & Associates to act for
him to make tort claims and statutory accident benefit claims. The firm acted for atime,
but Mr. Campbell decided to retain a different lawyer, Gerald Sternberg, to assume
carriage of his claims. In order to obtain the file, Mr. Sternberg gave an undertaking to
Bogoroch & Associates to protect its account, which was understood to mean that Mr.
Sternberg would ensure that the account would be paid out of any arbitration or
settlement proceeds after payment of Sternberg's account. There, however, was no
complementary undertaking or acknowledgement from Mr. Campbell.

[58] Mr. Sternberg assumed carriage of the matter, and he negotiated a $75,000
settlement with Mr. Campbell’s accident benefits insurer. Mr. Campbell demanded that
the settlement proceeds be paid directly to him and not to Mr. Sternberg in trust. Mr.
Sternberg understood that Mr. Campbell wanted a direct payment to prevent Mr.
Sternberg from using the funds to pay Bogoroch & Associates s account. Mr. Sternberg
advised Bogoroch & Associates that it was probable that Campbell would be paid
directly and thus he would be unable to honour the undertaking.

[59] Meanwhile, Bogoroch & Associates issued an account for $31,435.97 and sent a
copy to Mr. Sternberg, but before it could obtain a charging order, Mr. Campbell
received the settlement proceeds. Subsequently, Bogoroch & Associates sued Mr.
Sternberg on his undertaking to protect the account.

[60] Justice Wilton-Siegel noted that there was no uniform practice among lawyers
with respect to the actions, if any, that should be taken at the time of the transfer of a
client'sfile and thus the obligations of a solicitor giving an undertaking were unclear. At
paragraphs 57 and 58 of his judgment, Justice Wilton-Siegel set out a list of actions that
alawyer giving an undertaking to protect his or her predecessors account might take. He
stated:

57. Firgt, there are a number of actions that a lawyer giving an undertaking to protect

another lawyer's account might take at the time of giving the undertaking. These include the
following, some of which are alternatives:

1. obtaining an acknowledgement from his client that the client is aware of the
solicitor's undertaking and agrees to abide by it;

2. obtaining a direction from the client to have all proceeds paid to the solicitor in
trust in order to pay the first solicitor's legal account out of the proceeds;
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3. providing the first solicitor with an undertaking from the client to have all
proceeds paid in trust to the solicitor with carriage of the matter;

4. providing a solicitor's undertaking and advising the client of this commitment;
and

5. providing a solicitor's undertaking without advising the client of this commitment.

58. In addition, the first solicitor may provide an account for his services up to the time of
transfer to the client or to the solicitor assuming carriage of the action. In that event, the
solicitor assuming the matter may discuss the account with the client and obtain either his
agreement to the quantum or an indication that the client requires an assessment of the
account.

[61] Justice Wilton-Siegel stated that since the successor lawyer’s undertaking was a
continuing obligation that included the implied promise not to assist the client in
frustrating the lawyer’ s performance of the undertaking, the manner in which the lawyer
gave the undertaking could later create a conflict of interest between the lawyer and his
or her client and also place the lawyer in circumstances where he or she might breach
his or her obligations to comply with the Rules of Professional Conduct. He described
the problems and paradoxes at paragraphs 61 to 67 of his reasons, where he stated:

61. The parties addressed the operation of the Rules of Professional Conduct in the context
of Camp-bell's decision to require payment of the settlement proceeds directly to himself.
By doing so, Sternberg was placed in a position of conflict of interest. While the operation
of the Rules of Professional Conduct in these circumstances was not thoroughly canvassed,
the following observations are relevant for these Reasons.

62. Firgt, the plaintiff properly describes the conflict of interest as a conflict between the
obligations of the solicitor to perform the solicitor's personal undertaking in favour of the
first solicitor and the obligation of the solicitor to fulfill his or her professional
responsibilities to the client by acting in accordance with the client's instructions. As
discussed further below, the undertaking in favour of the first solicitor is a continuing
obligation and carries an implied covenant to refrain from actions that would assist the
client in frustrating its performance.

63. Second, at least three different Rules of Professional Conduct address the position of a
solicitor who, having given an undertaking to a former solicitor of record, learns that the
client is seeking to frustrate performance of the undertaking. Rule 2.04(3) provides that a
lawyer shall not act or continue to act in a matter where there is or is likely to be a
conflicting interest unless, after disclosure adequate to make an informed decision, the
client consents. | note, however, that this Rule only addresses the relationship between the
solicitor and the client and not the relationship between the two solicitors. Second, Rule
2.09(7) of the Rules of Professional Conduct requires a lawyer to withdraw from
representation of a client if it becomes clear that the lawyer's continued employment will
lead to a breach of the rules. This rule could come into play if the solicitor who has
assumed carriage of the action finds himself in a conflict of interest because it has become
impossible to honour both the client's instructions and the solicitor's personal obligations
under the undertaking. Lastly, having undertaken to represent the client, a solicitor is not
permitted to withdraw that representation without justifiable cause. Justifiable cause
includes a loss of confidence by the solicitor resulting from deceit or other improper
behaviour of the client. To the same end, Rule 4.01(2)(b) of the Rules of Professional
Conduct also provides that a solicitor shall not knowingly assist or permit a client to do
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anything that the lawyer considers to be dishonourable or dishonest. However, justifiable
cause does not extend to a conflict of interest arising solely as a result of the solicitor's
actions.

64. Third, whether or not the conflict can be resolved without risk of liability to, or
disciplinary sanction of, the solicitor depends upon whether the solicitor can demonstrate a
justifiable cause permitting his or her withdrawal from the action. In circumstances similar
to those contemplated in this decision, the issue of whether or not justifiable cause exists
depends on whether or not the solicitor who gave the undertaking has taken some action to
make the client aware of the undertaking and to obtain the client's express or implied
consent thereto.

65. If the solicitor has done so, Rule 4.01(2)(b) articulates a positive obligation to withdraw
from the action and provides a "safe harbour" from any disciplinary action. Similarly, in
these circumstances, public policy prevents claims by the client against the solicitor for any
loss resulting from the withdrawal of services. In addition, in these circumstances, if the
solicitor has received funds in his or her trust account, the funds may be interpleaded, also
without legal exposure to the solicitor.

66. Conversely, in the absence of such consent, the solicitor faces an insoluble conflict
between two courses of action. If the solicitor withdraws from the action without the
consent of the client, there is the potential for a claim by the client for any loss resulting
from the withdrawal of his services. If the solicitor continues to represent the client, the
solicitor breaches the continuing obligations of the undertaking, with the potential for a
claim by the first solicitor for any loss resulting from the failure to perform the undertaking.
In addition, each course of action appears to contravene the Rules of Professional Conduct
and carries the potential for disciplinary sanctions.

67. Lastly, the foregoing analysis demonstrates that a solicitor who gives an undertaking
and does not take some course of action at the time of doing so to avoid the potential for a
conflict of interest runs the risk of a contravention of the Rules of Professional Conduct if
the client subsequently takes actions which would frustrate the undertaking. However, the
Rules of Professional Conduct do not mandate any specific actions or procedures to be
taken or followed by either party when a solicitor gives an undertaking in the circumstances
contemplated by this action.

[62] Moving from the lawyer’s ethical or professional responsibilities to the law’s
enforcement of undertakings, Justice Wilton-Siegel concluded that although there were
good practical and professional reasons for doing so, there was no legal requirement that
alawyer give an undertaking to the predecessor lawyer or any obligation to ensure that
any undertaking was acknowledged by the client or to ensure that funds are payable to
the lawyer. Lawyers were free to come to their own arrangements.

[63] There are obligations, however, if a lawyer does give an undertaking. The
undertaking will include a continuing obligation of the solicitor to refrain from actions
that would frustrate the performance of the undertaking. The lawyer who gives an
undertaking is expected to provide timely notification of circumstances coming to the
lawyer’s attention that may prevent the lawyer from honouring his or her undertaking.
The former lawyer must be advised of all facts necessary to permit him or her to protect
his or her account.
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[64] The notice obligations under an undertaking could give rise to a breach of
confidentiality obligations to the client by the lawyer who gave the undertaking, and this
could only be addressed by express permission from the client. As a practical matter, in
most situations, this permission will only be given, if at al, at the time the file is
transferred, and thus, as a practical matter, the lawyer giving the undertaking must
address the issue. The solicitor takes the risk of legal exposure to his or her client if the
lawyer does not obtain permission to give this disclosure prior to the conflict arising.

[65] Finaly, the undertaking requires the lawyer to cease acting on behalf of the
client from the time when the lawyer learns that the client proposes to take actions that
would frustrate the undertaking. Whether the obligation to withdraw conflicts with the
solicitor's professional responsibilities to the client will depends upon the particular
circumstances of a case.

[66] Justice Wilton-Siegel concluded that Mr. Sternberg breached his obligations by
continuing to act for Mr. Campbell. By failing to take any steps at the time of taking
over thislitigation, Mr. Sternberg took on himself the risk of exposure to his client after
any future withdrawal from the action, as well as the risk of exposure to any claim for
breach of confidentiality.

[67] The above discussion leads me to the conclusion that Mr. Thomas was under no
obligation to give an undertaking to have Cassels Brock’s account paid from the
proceeds of the settlement but having given the undertaking, Mr. Thomas breached it
when Ani-Wall gave instructions that the settlement funds not be paid to Cassels Brock
and Mr. Thomas did not himself honour the undertaking by paying the account.

4. Equitable Assignment

[68] In my opinion, Mr. Thomas needed instruction from Ani-Wall to bind it to an
agreement to use the settlement funds to pay Cassels Brock’s final account. For Mr.
Thomas to have made an undertaking without personal liability but binding on Ani-
Wall, he would have had to implement instructions from Ani-Wall to make an equitable
assignment or direction of the settlement proceeds. This approach is one of the
possibilities mentioned in Bogoroch & Associates v. Sternberg, supra.

[69] Under the law of equitable assignments, if a debtor, to repay a debt, gives his or
her creditor an order upon a person who holds a specific fund for the debtor that the
fund be used to repay the debt, there is an equitable assignment of the fund. There must
be both an agreement to pay out of a specific fund and the intent to create a property
interest in that fund: Burn v. Carvalho (1839), 4 My. & Cr. 690; Rodick v. Gandell
(1852) 1 D.M. & G. 763; Palmer v. Carey, [1926] A.C. 703 (P.C.); Family Trust Corp
v. Morra (1987), 60 O.R. (2d) 30 (Div. Ct.); Rawlings, Sumner, Tilson Electric Ltd. v.
Commercial Courts of London Ltd. (1980), 32 O.R. (2d) 377 (H.C.J.); Bilek v. Salter
(Estate), [2009] O.J. No. 4454 (S.C.J.).

[70] Anirrevocable direction for a valuable consideration requiring that funds shall
be applied to the debt owing to a creditor, creates a beneficial property interest in favour
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of the creditor. Such a direction, followed by receipt of the funds on closing, makes a
solicitor liable for failure to honour the equitable assignment, provided there is
consideration for the direction: Family Trust Corp. v. Morra, supra; Van Melle v. Muir,
[2000] O©.J. No. 5717 (S.C.J.).

[71] A leading case about equitable assignments and about lawyers' undertakings is
Frankel Sructural Steel Ltd. v. Goden Holdings Ltd., supra. In this case, the Defendant
Goden Holdings was a lender. It was owned by the law firm Gotfrid & Dennis. Goden
Holdings agreed to lend funds to Hyacinthine Properties for the construction of a
building, the advances to be secured by a mortgage of the land being improved. The
mortgage, however, did not absolutely oblige Goden Holdings to make advances. The
plaintiff Frankel Structural Steel Ltd. agreed to supply steel to Hyacinthine Properties
and obtained a direction from Hyacinthine Properties to Goden Holdings and to Gotfrid
& Dennisto pay the Plaintiff from the mortgage advances. The Plaintiff also obtained a
personal assurance from a partner in the law firm that the Plaintiff would be paid from
the advances. In the result, the Plaintiff was paid in part only and it sued Goden
Holdings and the law firm for the balance of $48,3000 owed to it by Hyacinthine
Properties.

[72] Both the Ontario Court of Appeal and the Supreme Court of Canada held that
the Plaintiff could not succeed on the basis of an equitable assignment. This claim failed
because the lender’ s discretion to advance or not advance funds meant that no fund ever
came into existence, and so there was no subject matter which could be equitably
assigned. The Plaintiff, however, was entitled to succeed on an aternative ground. The
Court of Appea held that the Plaintiff could succeed in contract against Goden
Holdings because the partner’ s assurance of payment was a unilateral contract to pay for
steel delivered to Hyacinthine Properties.

[73] For the case at bar, in my opinion, it would have been possible to establish an
equitable assignment of the proceeds from the settlement once that fund came into
existence but no equitable assignment was created at the time of the transfer of the file
because the fund did not exist and might never have come into existence. Moreover, at
the time of the transfer, Ani-Wall did not agree to pay out of a specific fund and it did
not have any intent to create a property interest in that fund to pay an account that it was
disputing.

5. Assessments under the Solicitors Act

[74] Under the Solicitors Act, where the retainer is not in dispute, a client may requisition
alocal registrar of the court for an order for the assessment of any solicitor’s account,
unpaid or paid, within one month of the delivery of the account: Enterprise Rent-a-Car
Co. v. Shapiro, Cohen, Andrews, Finlayson, [1998] O.J. No. 727 (C.A.). If the client
acts within one month of the delivery of the lawyer’s bill, no court intervention is
required for the assessment to be schedul ed.
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[75] After the one-month period, the court may order an assessment if there are
“gpecial circumstances.” Guillemette v. Doucet, [2007] O.J. No. 4172 (C.A.); Brusby v.
Flak, 2011 ONSC 4917.

[76] Subject to the client establishing special circumstances, the client’s claim for an
assessment is also subject to the two-year limitation period prescribed for claims under
the Limitations Act, 2002. In other words, the two-year period of the Act applies, unless
the one-year limitation period of the Solicitors Act is extended by operation of the
specia circumstances doctrine: Guillemette v. Doucet, supra.

[77] In Guillemette v. Doucet, supra at para. 35, the Court of Appea held that a
superior court has an inherent jurisdiction to review lawyers accounts entirely apart
from any statutory authority and that inherent jurisdiction is not subject to atime limit.

[78] “Specia circumstances’ includes any circumstances of an exceptional nature
affecting the matter of costs or the liability of a client that ajudge, in the exercise of his
or her judicial discretion in each particular case, may consider to justify an assessment
of the account: Glanc v. O'Donohue & O’Donohue, [2008] O.J. No. 1946 (C.A.);
Rooney v. Jasinski, [1952] O.J. No. 426 (C.A.); Minkarious v. Abraham, Duggan,
[1995] O.J. No. 3494 (Gen. Div.); Plazavest Financial Corp. v. National Bank of
Canada, [2000] O.J. No. 1102 (C.A.); Ling v. Naylor, [1998] O.J. No. 5263 (Gen. Div.).

[79] In determining whether there are special circumstances, the court exercises a
broad discretion to be exercised on a case-by-case basis and with an eye to all of the
rlevant circumstances. Plazavest Financial Corp. v. National Bank of Canada, supra;
Guillemette v. Doucet, supra; Minkarious v. Abraham, Duggan, supra.

[80] Specid circumstances is a fact-specific inquiry, but the starting point is the
perspective of the client, and public confidence in the administration of justice requires
the court to intervene where necessary to protect the client's right to afair procedure for
assessment of a solicitor's bill: Echo Energy v. Lenczner Saght Royce Smith Griffin
LLP, 2010 ONCA 709 at para. 36; Andrew Feldstein & Associates Professional Corp. v.
Keramidopulos, [2007] O.J. No. 3683 at para. 63 (S.C.J.); Price v. Sonsini, [2002] O.J.
No. 2607 (C.A.).

[81] In my opinion, in the case at bar, there are special circumstances including the
imperfect way in which the transfer of the file was handled, and it is not too late for the
court to order that Cassels Brock’ s accounts be assessed.

6. Solicitor'sLiens

[82] When aclient discharges a lawyer without just cause, the lawyer may exercise a
lien for fees over the documents in his or her possession, and the lawyer may retain the
file material until he or she is paid, subject to the court’s jurisdiction to interfere with
the exercise of the lien, without actually nullifying it, to protect the interests of third
parties. Collison v. Hurst, [1946] O.J. No. 212 (C.A.); Re Gladstone, [1971] O.J. No.
1881 (C.A)); Maricic v. Stancer, Sdenberg, [1992] O.J. No. 1540 (Gen. Div.); 1271122
Ontario Inc. v. Shutam Canada Inc., [2003] O.J. No. 1638 (Master); Medici v. Roy,

2012 ONSC 2182 (CanLll)



22

[2004] O.J. No. 2789 (S.C.J); Szabo Estate v. Adelson, [2007] O.J. No. 636 (S.C.J);
Kupnicki v. Macerola, [2007] O.J. No. 2541 (Master); GoodmansLLP v. Ferrara, [2009]
0.J. No. 2425 (S.C.J).

[83] In the case at bar, Cassels Brock had a right to a solicitor’s lien but it did not
exercise that right because it accepted Mr. Thomas personal undertaking. Had it
exercised itsright to a solicitor’s lien, under rules 15.03 (4) and (5) of the Rules of Civil
Procedure, the court has the jurisdiction to determine whether and to what extent the
lawyer has aright to a lawyer’s lien and the court may impose such terms as are just in
connection with the lien and its discharge.

7. Charging Orders and Charging Liens

[84] A charging order is a statutorily-based proprietary right of a lawyer to claim
property owned by a client or former client when the lawyer’s acts were instrumental in
recovering the property. A charging order is similar to a charging lien, which is a
manifestation of the common law court’ s and the court of equity’ sinherent jurisdiction.

[85] Pursuant to s. 34 (1) of the Solicitors Act, a lawyer has a right to a charging
order to encumber any property recovered or preserved by the instrumentality of the
lawyer in a proceeding: Bilek v. Salter Estate, [2009] O.J. No. 4454 (S.C.J.); Re Tots
and Teens Sault Ste. Marie, [1975] O.J. No. 2549 (H.C.J.); Sskind, Cromarty, Ivey and
Dowler v. Ross, Bennett & Lake, [1994] O.J. No. 1807 (Gen. Div.).

[86] Section 34 isthe successor of Rule 696 of the former Rules of Practice and was
added to the Solicitors Act by the Courts of Justice Act, 1984, S.O. 1984, c. 11, s. 214
and not continued as part of the Rules of Civil Procedure.

[87] For acharging order or for a charging lien, property includes choses in action
and proceeds that will become available in the future: Pino v. Vanroon, [1998] O.J. No.
4354 (Gen. Div.); Medici v. Roy, [2004] O.J. No. 2789 (S.C.J.).

[88] The charging order or charging lien is for the lawyer's fees, costs and
disbursements in the proceeding. To obtain a charging order or charging lien, a lawyer
must demonstrate that: (a) the fund, or property, is in existence at the time the order is
granted; (b) the property was recovered or preserved through the instrumentality of the
lawyer; and (c) there must be some evidence that the client cannot or will not pay the
lawyer's fees” Bilek v. Salter Estate, [2009] O.J. No. 4454 ( S.C.J.); Langston v. Landen,
[2008] O.J. No. 4936 (S.C.J.); Kushnir v. Lowry, [2003] O.J. No. 4093 (C.A.); Higgott v.
Higgott, [1989] O.J. No. 1290 (Gen. Div.); Blue Resources Ltd. v. Sheriff, [1996] O.J. No.
1175 (Gen. Div.); Budinsky v. The Breakers East Inc., [1993] O.J. No. 1984 (Gen. Div.).

[89] As dready noted above, in addition to the statutory charging order under the
Solicitors Act, common law courts and courts of equity have an inherent jurisdiction to
charge assets recovered or preserved through the instrumentality of a lawyer for aclient:
Re Cochard, 2005 ABQB 679 at paras. 60 to 86 (Alta. Q.B.); Pino v. Vanroon, supra at
para. 11; Re Tots and Teens Sault Se. Marie, supra; Merchant Law Group v. McLeod
& Co. 2005 ABQB 875.
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[90] For present purposes, it isimportant to note the legal nature of the charging lien,
which is modestly different from a statutorily-based charging order. A charging lien is
an inchoate right that immediately arises by operation of law the moment property has
been recovered or preserved by the lawyer’s instrumentality: Bell v. Wright, [1895]
S.CJ. No. 45 (S.C.C.). Charging liens can be claimed only on the fruits of the
proceeding in which recovery was made: The London Mutual Fire Insurance Co. v.
Jacob, [1889] O.J. No. 22 (C.A.).Thus, a charging lien is pre-existing right that is
confirmed by order of the court: Pino v. Vanroon, supra, at para. 11.

[91] In Re Tots and Teens Sault Se. Marie, supra at paras. 15 and 17, Justice Henry
described the charging lien as follows:
15. [T]he Courts have always had an inherent jurisdiction to declare that the solicitor's

claim for his costs was a charge upon the fund representing the fruits of his diligence on
behalf of hisclient. ....

17. It is to be observed that the order made is declaratory and this presupposes that there is
a pre-existing right at common law or in equity, so that the order of the Court merely
declares and gives effect to that right. The inherent jurisdiction of the Court, however to
apply its equitable jurisdiction in favour of the solicitor remains.

[92] A subtle point that is worth noting is that the charging lien or charging order
binds the client from the time of its creation but notice of the charging lien isrequired to
bind a successor lawyer who otherwise could disburse the funds to a bona fide third
party without notice of the charging order or charging lien. Charging orders or charging
liens are not enforceable against bona fide purchasers for value without notice of the
lawyers claim for payment of his costs and expenses for the litigation.

[93] In Franklin Services Co. Ltd. v. City of Halifax (1977), 20 N.S.R. (2d) 306
(N.S.T.D.), Chief Justice Cowan stated that the Court will exerciseitsjurisdiction where
the solicitor has given the opposite party or his or her solicitor notice of the lien against
settlement proceeds, in which case the opposite party and his or her solicitor will, at his
or her peril, pay the client or release the lawyer’s claim to a share of the recovery. See
also Mix v. Murphy 2003 NBQB 395.

[94] This subtle point is not a factor in the immediate case because TGP was aware
that Cassels Brock was asserting a right to be paid from the settlement proceeds that
TGP was holding.

[95] For the circumstances of the case at bar, the circumstance that the common law
charging lien is an aspect of the court’s inherent jurisdiction is particularly significant
because of the Court of Appeal’s holding in Guillemette v. Doucet, supra that a superior
court has an inherent jurisdiction to review lawyers accounts entirely apart from any
statutory authority and that the inherent jurisdiction is not subject to atime limit.

[96] The significance to the case at bar is that the charging lien is not subject to a
limitation period. This was aso the holding of Justice Veit of the Alberta Court of
Queens Bench in Re Cochard, supra at para. 70. Similarly, in Merchant Law Group V.
McLeod & Co., supra at para. 50, Justice Rawlins stated:
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It is clear from the authorities, including Atkinson, that the charging lien is not subject to
any statute of limitations. Nevertheless, the equitable nature of the Court's intervention
means that equitable defences may be raised. For example, if there has been excessive
delay in bringing the application, the defence of laches may apply.

[97] These authorities thus support Cassels Brock’s first argument that its claim to a
charging order is not statute-barred. These authorities also support Cassels Brock’s
second argument that relies on s. 16 (1) of the Limitations Act, which, to repeat,
provides that there is no limitation period in respect of a proceeding for a declaration if
no consequential relief is sought.

[98] Re Tots and Teens Sault Ste. Marie, supra is authority that a charging order is
intrinsically declaratory relief. The facts of the case were that Mr. Lang successfully
defended two clients who had been sued for damages. The action was dismissed, and
the clients were awarded costs of $852.70, which were recovered by the sheriff levying
execution. However, Mr. Lang’s clients became bankrupt, and the moneys recovered for
costs were assigned to their trustee in bankruptcy and not paid to Mr. Lang. He applied
under former Rule 696, and the issue was whether the charging order would give Mr.
Lang the status of a secured creditor in his clients bankruptcies. Justice Henry
answered that question yes.

[99] Justice Henry reasoned that there were two kinds of charging order: (1) the
statutory charging order prescribed by what was then Rule 696 of the Rules of Practice
and what is now s. 34 of the Solicitors Act; and (2) the charging lien that was a
manifestation of the inherent jurisdiction of common law courts and courts of equity.

[100] Justice Henry reasoned that Mr. Lang's Application, although procedurally
under Rule 696, did not substantively rely on Rule 696, but rather relied on the court’s
inherent jurisdiction. It was undoubtedly the case that before his clients' bankruptcies
had Mr. Lang applied for a charging order (under either the statutory or the court’s
inherent jurisdiction), he would have been entitled to an order of the court. However,
this did not occur because the funds recovered by the sheriff did not come into existence
until after the bankruptcies. By the time Mr. Lang notified the trustee of his claim and
initiated proceedings, the question became: “What then is the situation where the fund
comes into existence as property of the bankrupt subsequent to the bankruptcy, and that
property comes into the hands of the trustee?’ Justice Henry provided his answer at
para. 26, where he stated:

... | have reached the conclusion that the fund at the time it was created in the hands of the
Sheriff was impressed with the inchoate right of the solicitor to apply to the Court and have
adeclaration that it is charged as security for his costs. This was an inherent right to invoke
the equitable jurisdiction of the Court to exercise its discretion in his favour by way of
declaring that the fund is charged as security for his claim. As| see it, the role of the Court
isto declare, not to create, the security and even though the bankruptcy has occurred, itisin
my opinion still open to the proper Court, in the exercise of its discretion, as | have said, to
decide if the lien shall or shall not be recognized. If the Court makes such a declaration it
has the effect, as | seeit, of holding that the lien attached to the fund at the moment it was
created. If it had been created prior to the bankruptcy, there would be no question that the
fund would stand charged; the fund having been created after the bankruptcy may, in my
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opinion, in the same way be made the subject of a charge by way of security, unless of
course the Court comes to the conclusion that it would offend the principles of equity,
either by reason of the conduct of the solicitor or unfairness to the creditors, to refuse to
exercise the discretion in the solicitor's favour. On the view that | take of the matter, the
lien in law attached to the fund as an inchoate right, the crystallization of the lien requiring
only the pronouncement of the Court to reved it.

[101] For present purposes, the three points to note from Justice Henry’s decision in
Re Tots and Teens Sault Se. Marie about a charging lien made under the court’s
inherent jurisdiction are: first, the charging lien creates the proprietary interest of a
secured creditor; second, subject to being declared, the charging lien is an inchoate
interest that pre-dates the court’s declaration; and third, the charging lien isintrinsically
declaratory in nature. The last point supports Cassel Brock’s argument that a charging
lien comes within s. 16 (1) (a) of the Limitations Act, 2002 and is not subject to any
limitation period.

[102] Applying the above analysis, I, therefore, conclude for the case at bar, that
Cassels Brock would be entitled to a charging lien or a charging order and thus it has a
proprietary interest in the funds being held by TGP. | aso conclude that the claim to a
charging order or charging lien is not statute-barred under the Limitations Act, 2002.

8. Chronological Analysis

[103] Turning to a chronological analysis of the facts of the case at bar and beginning
with the final account dated June 23, 2008, it created a debt or contractual claim that
Cassels Brock could have enforced by action or by assessment under the Solicitors Act.
Ani-Wall could have had the account assessed under the Solicitors Act.

[104] However, in June 2008, rather than suing to have the account paid or having the
account assessed under the Solicitors Act, Cassels Brock agreed to accept Mr. Thomas'
personal undertaking that the account would be paid from what was anticipated to be a
successful mediation producing a settlement. Relying on Mr. Thomas personal
undertaking, Cassels Brock gave up the opportunity to assert a solicitor’s lien against
Ani-Walls' file material.

[105] Mr. Thomas was incorrect in his belief that he had a professiona obligation to
give his personal undertaking. TGP's professiona responsibilities as the successor
lawyer was only to be satisfied that Cassels Brock had withdrawn or been discharged by
Ani-Wall, which was the case.

[106] Mr. Thomas may have felt honour bound out of loyalty to his former firm to
collect Ani-Walls outstanding invoice, and it may be - but | do not know from the
record for this Application — that he had an obligation as a departing partner of Cassels
Brock to collect his receivables under his partnership agreement, but these mora or
contractual obligations were not matters of the Rules of Professional Conduct and Mr.
Thomas was under no obligation to give a personal undertaking to hisformer firm.
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[107] As for binding Ani-Wall to an agreement to pay the outstanding bill from the
anticipated settlement funds, Mr. Thomas was incorrect in his belief that he could
unilaterally bind Ani-Wall to pay the Cassels Brock account from the anticipated
settlement proceeds. Mr. Thomas, and Cassels Brock for that matter, would need a
signed or confirmed direction from Ani-Wall to bind it to an equitable assignment.

[108] The settlement moneys were the property of Ani-Wall, and Mr. Thomas had no
unilateral right to alocate his clients' property. While there was nothing improper in
Mr. Thomas giving a personal undertaking, which was a matter personal to him, absent
instructions and a clear indication that Ani-Wall and not Mr. Thomas were to be
responsible, his personal undertaking could not bind Ani-Wall.

[109] If a written direction had been given by Ani-Wall to Cassels Brock, it might
have constituted an equitable assignment of the proceeds from the settlement once they
came into existence, but this did not occur in the case at bar. Ani-Wall’s direction was
simply to transfer the file from one firm to another and no equitable assignment could
have been created at the time of the file’ s transfer.

[110] | appreciate that in the case at bar Cassels Brock gave up its solicitor’s lien in
exchange for Mr. Thomas undertaking, but that was its decision, and the decision did
not create a contract or equitable assignment with Ani-Wall. If Cassels Brock wished an
equitable assignment giving it a proprietary interest in the settlement funds, then it
ought to have obtained a written direction signed by Ani-Wall and not an ora
undertaking from Mr. Thomas.

[111] Thus, in the spring of 2009 when the settlement funds were received by TGP,
there was no equitable assignment but Cassels Brock had an outstanding account
receivable and claim for payment in contract. However, in my opinion, Cassels Brock’s
clam in contract is now statute-barred under the Limitations Act, 2002. Nevertheless,
for the reasons set out above, its claim for a charging lien or charging order is not
statute-barred.

[112] In other words, with respect to its contract claim, | disagree with Cassel Brock’s
argument that the law firm did not discover its claim until the fall of 2011, and it is my
view that the elements of s. 5 of the Act (Discovery) were satisfied around March 2009
with respect to any action to enforce payment of the final account.

[113] However, | agree with both of Cassel Brock’s arguments that its entitlement to a
charging lien or a charging order are not subject to any limitation period. | am further
satisfied that Cassels Brock is entitled to a charging lien or charging lien in the
circumstances of this case. It was never disputed that Cassel Brock’s work was
instrumental in recovering the settlement proceeds.

[114] Putting Cassels Brock’s claim for a charging lien or charging order aside, for
what it isworth, | do disagree with Cassels Brock’s “what’ s bad for the goose is bad for
the gander” argument that if its contractual claim is statute-barred, so is Ani-Wall’s
claim to the funds being in trust. In my opinion, Ani-Wall’s circumstances or situation
under the Limitations Act, 2002 claim is different from Cassels Brock’s circumstances
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with respect to its contract claim. Ani-Walls' claim to the funds is not statute-barred.
Ani-Wall has a proprietary interest in the settlement funds and it did not know, that is, it
did not discover that TGP would absolutely refuse to follow instructions to release those
funds to Ani-Wall, until TGP brought this Application in 2012. In contrast, Cassels
Brock knew or ought to have known that it should enforce its contract claim by March
2009, and its contract claim (but not its charging lien or charging order claim) is statute-
barred.

[115] Ani-Wall’s claim, however, is subject to the charging lien or charging order. The
result of this long analysis is that Cassels Brock is entitled to the funds being held by
TGP.

G. CONCLUSION

[116] For the above reasons, | conclude that Cassels Brock has a charging lien against
the funds being held by TGP and its claim for a charging lien or charging order is not
statute-barred. Therefore, this Application should be granted.

[117] However, as noted in the introduction there are two terms to granting this
Application.

[118] The first term is that TGP should pay Ani-Walls' costs of this Application,
because Mr. Thomas should not have purported to bind Ani-Wall to an equitable
assignment of the settlement funds without having obtained instructions to do so. Had
he obtained instructions, then Ani-Wall and Cassels Brock would have addressed
Cassels Brock’'s claim to a solicitor’'s lien and Ani-Walls' clam that it had been
overcharged. This acrimonious Application would not have been necessary.

[119] If the parties cannot agree, | will fix the scale of costs and the amount of them by
receiving written submissions beginning with Ani-Wall’ s submissions within 20 days of
the release of these Reasons for Decision followed by TGP's submissions within a
further 20 days.

[120] As noted above, | am satisfied that there are special circumstances that would
justify ordering an assessment now that Ani-Wall will be paying the final account from
the funds being held by TGP. Had the transfer of the file been managed properly and if
there still was a genuine dispute about the fees being charged by Cassels Brock, then
Ani-Wall would have had an unfettered right to have the final account assessed. It is
commonly the case that a charging order is coupled with an assessment of the lawyer’s
account. In the case at bar, there should be an assessment, if Ani-Wall wishes to pursue
the matter further. Therefore, | order that within twenty days, Ani-Wall may obtain an
appointment with an assessment officer for an assessment of Cassel Brock’ s accounts.

[121] Order accordingly.

Perell, J.
Released: April 12, 2012
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Budi nsky et al. v. The Breakers East Inc. (No. 2)
Rowntree v. The Breakers East |nc.

[ ndexed as: Budi nsky v. The Breakers East Inc.]

15 OR (3d) 198
[1993] O J. No. 1984
Action No. M215/910

Ontario Court (Ceneral Division),
G ound J.
Septenber 3, 1993

Construction liens -- Priorities -- Trust established by s. 9
of Construction Lien Act having priority over chargi ng order
for solicitor's fees and di sbursenents -- Construction Lien
Act, RS. O 1990, c¢c. C30, s. 9 -- Solicitors Act, R S.O 1990
c. S. 15, s. 34(1).

Professions -- Barristers and solicitors -- Liens -- Charging
order -- Charging order having priority over security interest
under Personal Property Security Act -- Charging order not
having priority over trust claimunder Construction Lien Act or
over terns of receivership order -- Personal Property Security
Act, R S. O 1990, c. P.10 -- Construction Lien Act, RS. O
1990, c. C. 30 -- Solicitors Act, RS. O 1990, c. S. 15, s.
34(1).

Professions -- Barristers and solicitors -- Liens -- Charging
order -- Ontario Court (Ceneral Division) not having
jurisdiction to make chargi ng order about costs of appeal to
Court of Appeal for Ontario -- Courts of Justice Act, R S. O
1990, c. C 43, ss. 2, 10 -- Solicitors Act, RS O 1990, c.

S. 15, s. 34(1).

Personal property security -- Priorities -- Charging order
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under Solicitors Act having priority over security interest
under Personal Property Security Act -- Personal Property
Security Act, RS O 1990, c. P.10 -- Solicitors Act, RS O
1990, c. S.15, s. 34(1).

In earlier proceedings, 14 purchasers of condom niumunits
applied for an order rescinding their respective agreenents of
purchase and sale. In those proceedings, DD, a law firm acted
for the vendor. The purchasers' application was dismssed with
costs, and the purchasers' appeal to the Court of Appeal was
di sm ssed with costs.

Before the rel ease of the Court of Appeal's decision, upon
the notion of two secured | enders, the vendor was placed into
recei vership by court order. The secured | enders held, anong
ot her securities, assignnents of the agreenents of purchase and
sale, and this security interest had been registered under the
Personal Property Security Act ("PPSA") well before the
purchasers' application and appeal. Several lien claimnts had
cl ai ns agai nst the vendor under the Construction Lien Act.

DD applied for an order under the Solicitors Act that it was
entitled to a charge for its fees and di sbursenents on the
costs awarded by the Court of Appeal, the deposits paid by the
purchasers, and the cl osing proceeds.

Hel d, the application should be granted in part.

The Court of Appeal for Ontario is a separate and distinct
court, and the statutory authority of the Ontario Court
(CGeneral Division) under s. 34(1) of the Solicitors Act to
make a charging order applies only to proceedings in the
Ceneral Division. The Ontario Court (General Division) does not
have any inherent jurisdiction to make a chargi ng order about
costs incurred in proceedi ngs before another court.

DD was entitled to a charge on the deposits and on the
proceeds of sale. Although ownership or title of the deposits
and of the sale proceeds had not been in issue in the
proceedi ngs, the result of the successful defence of the
purchasers' application was that the deposits and sal e proceeds
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did not have to be returned and these funds were sal vaged for
the benefit of the vendor.

Further, DD satisfied the onus on it of showing a prima facie
case that without the charging order it was unlikely that it
woul d be able to collect its fees and di sbursenents. To obtain
a charging order it is not necessary for a solicitor to show
that the solicitor cannot recover fromthe client.

DD s charge or solicitor's lien had priority to the charge of
the secured | enders under the PPSA. The | enders would take the
benefit of the results of the dism ssal of the purchasers
applications, and what was preserved by DD s defence was in the
nature of a sal vage order that attached to the property
recovered or preserved. DD s charge, however, was subject to
and did not have priority over the trust established by s. 9 of
the Construction Lien Act, and it did not have priority over
the fees and expenses of the court-appointed receiver as
provided for in the receivership order.

Cases referred to

Bl oomaert v. Dunlop, [1930] 2 D.L.R 30, 24 Sask. R 261
[1930] 1 WWR 270 (C A ); Canadian | nperial Bank of
Commerce v. Gay (1987), 59 OR (2d) 414, 16 C.P.C. (2d) 181
(S.C.); Delta Finance Co. v. Byers, [1932] 1 WWR 827, 26
Alta. L.R 300, [1932] 3 D.L.R 139 (C A ); George & Asnussen
Ltd. v. MCM Projects Inc. (1992), 9 OR (3d) 382 (CGen. Dv.);
G nter v. Chapman (1969), 67 WWR 632, 4 DDL.R (3d) 89
(B.C.S.C.); Geer v. Young (1883), 24 Ch. D. 545, 52 L.J.
Ch. 915, 49 L.T. 224, 31 WR 930 (C. A ); Hubbard v. Everyman's
Saving & Mortgage Ltd. (1985), 59 CB.R (N S.) 251, 62 AR 81
(QB.); L & D Cartage & Devel opnent Co. v. Sterling
Construction Co., [1963] 2 OR 420, 39 D.L.R (2d) 726
(H.CJ.); Phillipps & Scarth v. London Guarantee & Acci dent

Co., [1927] 2 WWR 570, 36 Man. R 584, [1927] 4 D.L.R 77
(C.A); Rees, Newsham & Weir v. Stanek (1982), 16 Sask. R
288 (QB.); Saskatoon (City) v. Shinkaruk (No. 2) (1988), 39
L.CR 193, 69 Sask. R 93, 40 MP.L.R 281 sub nom Saskatoon
(Gty) v. Shinkaruk (QB.) [affd (1989), 42 L.C R 79, 75
Sask. R 65 (C. A ), leave to appeal to S.C. C. refused (1989),
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82 Sask. R 160n, 104 N.R 318n sub nom Shinkaruk v. New
Community Savings & Credit Union Ltd.]; Scholey v. Peck, [1893]
1 Ch. 709, 62 L.J. Ch. 658, 68 L. T. 118, 41 WR 508, 3 R 245;
Striemer v. Nagel (1911), 17 WL.R 189 (Man. K B.); Tots

& Teens Sault Ste. Marie Ltd. (Re) (1975), 11 OR (2d) 103, 65
DLLR (3d) 53, 21 CB.R (N S.) 1 sub nom Tots & Teens Saul t
Ste. Marie Ltd. v. MFarland (S.C); Wellmn v. Jerone (1967),
63 D.L.R (2d) 530 (Sask. QB.)

Statutes referred to

Bankruptcy Act, R S.C. 1970, c. B-3

Condom nium Act, R S.O 1990, c. C 26

Construction Lien Act, RS. O 1990, c. C. 30, s. 9
Courts of Justice Act, R S. O 1990, c. C. 43, ss. 2, 10
Legal Profession Act, RS B.C. 1960, c. 214, s. 109
Personal Property Security Act, R S. O 1990, c. P.10
Solicitors Act, RS. O 1990, c. S. 15, s. 34

APPLI CATION for a charging order under the Solicitors Act,
RS O 1990, c. S. 15, s. 34(1).
Kennet h Hood, for noving party, Dale and D ngwall.
Ted Kerzner, for Mntreal Trust Co.
Howar d Shankman, for Plan Electric Co.
Robert Wight, for Coopers & Lybrand Ltd.
GROUND J.: -- This is a notion brought by the law firm of
Dal e and Dingwall, fornerly Wolley, Dale and Dingwall ("D
& D'), for an order that D& Dis entitled to a charge on
(a) costs awarded by M. Justice Borins and by the Court of
Appeal for Ontario (the "Court of Appeal”), in earlier

proceedings in this matter, which costs were directed
to be paid by the applicants to the respondent;
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(b) the deposits paid by the applicants to the respondent
in connection with the purchase of condom niumunits by
the applicants fromthe respondent; and

(c) the proceeds fromthe closings of sales of condom nium
units fromthe respondent to the applicants,

for the fees, costs, charges and disbursenents of D& D in
t hese proceedings in the anount of $83, 906. 82 excl usive of
interest. The nmotion is also brought for an order that the
costs of this notion be assessed on a solicitor-and-client
basi s and added to the amobunt for which the charge is granted.

The issue with respect to the costs awarded by M. Justice
Bori ns has been resol ved between the parties and the notion is
proceeding with respect only to the Court of Appeal costs, the
deposit noneys and the sal e proceeds on the closings.

Fact s
1. D& D was retained by the respondent to defend an

application brought by 13 purchasers of condom niumunits in a
devel opnent owned by the respondent. The applicants were

seeking rescission of their agreenents of purchase and sal e and

the return of their deposits. A further application was brought
by anot her purchaser, Alan Rowntree, for the sane relief and
the two proceedi ngs were heard together. The applications were
heard by M. Justice Borins in Decenber 1991 and he di sm ssed
the majority of the applications and denied the relief
requested with respect to rescission of the agreenents of
purchase and sale. He fixed costs payable by the applicants to
t he respondent in the amount of $15,085.02 plus interest. The
appl i cants appeal ed the decision of M. Justice Borins to the
Court of Appeal. The appeals were argued in April 1992 and the
Court of Appeal dism ssed the applicants' appeals with costs.
Such costs have not been assessed or agreed to by the
applicants as of the date of this notion.

D & D acted for the respondent throughout both the
applications and the appeals, and D & D has rendered accounts
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to the respondent for its fees and di sbursenents in the anount
of $83,906. 82 exclusive of interest. The respondent has not
conpl ai ned about the quantum of the accounts or the services
rendered and was intending to pay the accounts out of the
deposit funds being held in trust by D & D pending final
closing of the various agreenents of purchase and sal e. Between
the date of the hearing of the appeals and the rel ease of the
reasons by the Court of Appeal, Coopers and Lybrand Limted was
appoi nted receiver of the respondent’'s assets by an order of

M. Justice Stach. The receiver was appointed on the notion of
Montreal Trust Conpany of Canada and Montreal Trust Conpany
(collectively "MIC') which had provided, respectively, a
construction loan and a letter of guarantee in connection with
the construction of the condom nium project, and had received
as security an assignnment of the agreenents of purchase and
sal e and security agreenents covering, anong other things,
choses in action and personal property related to the
condom ni um project. The security was given in 1988 and was
regi stered under the Personal Property Security Act, RS O
1990, c. P.10 (the "PPSA").

A nunber of lien claimnts, represented on this notion by
Plan Electric Co. ("Plan"), have filed clainms pursuant to the
Construction Lien Act, RS. O 1990, c. C 30 (the "CLA").

| ssues

Six principal issues arise on this notion as foll ows:

1. Do I, as a judge of the Ontario Court of Justice
(CGeneral Division), have jurisdiction, under s. 34
of the Solicitors Act, RS O 1990, c. S.15 (the
"Solicitors Act"), to grant a charging order in
respect of costs awarded by the Court of Appeal on the
appeal of an earlier order of Borins J. in this matter?

2. In order to grant a charging order charging "the
property recovered or preserved through the
instrunentality of the solicitor”, nust the proceeding
have been one in which title to or ownership of the
property was in issue?
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3. Whet her any chargi ng order which m ght be granted to D
& D takes priority over the first charges on the assets
of the respondent previously granted to MIC.

4. If the property recovered or preserved is subject to a
trust in favour of the lien claimnts under the CLA, is
a charging order in favour of D & D subject to the
rights of the beneficiaries of that trust?

5. Whet her any chargi ng order which m ght be granted to D
& D takes priority over the charges in favour of the
recei ver for expenditures and noney borrowed.

6. In order to be entitled to a charging order, must D & D
satisfy the Court that, w thout the charging order, D
& Dwill not be paid or that there is a strong
probability of the client depriving D & D of its fees?

Reasons

| propose to deal with the various issues arising on this
notion in the order set out above.

1. Counsel for MIC has submtted that the statutory authority
inthe Solicitors Act for making a charging order applies only
to proceedings in the Ontario Court of Justice (Ceneral
Di vision). Subsection 34(1) of the Solicitors Act provides as
fol |l ows:

34(1) Where a solicitor has been enployed to prosecute or
defend a proceeding in the Ontario Court (General Division),
the court may, on notion, declare the solicitor to be
entitled to a charge on the property recovered or preserved
through the instrunentality of the solicitor for the
solicitor's fees, costs, charges and di sbursenents in the
pr oceedi ng.

It is submtted that, under the Courts of Justice Act, R S. O
1990, c. C 43 (the "CJA"), the Court of Appeal is established
as a separate court and that, accordingly, the references in s.
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34(1) of the Solicitors Act to "the court” nust refer only to
the Ontario Court of Justice (General Division) and the
references to "the proceeding" nust refer only to the
proceedi ng in such court.

It is further submtted that there is no statutory authority
for granting a charging order with respect to Court of Appea
costs and that any such authority would have to be inherent
and, accordingly, would be inherent in the court before which
such proceedi ngs were taken and could only be granted by the
Court of Appeal.

| amsatisfied that the effect of the CJA and in particul ar
ss. 2 and 10 thereof, is that the Court of Appeal is
constituted as a separate and distinct court. Sections 2 and 10
of the CJA provide as foll ows:

2(1) The Court of Appeal for Ontario is continued as a
superior court of record under the nanme Court of Appeal for
Ontario in English and Cour d' appel de |'Ontario in French.

(2) The Court of Appeal has the jurisdiction conferred on
it by this or any other Act, and in the exercise of its
jurisdiction has all the powers historically exercised by the
Court of Appeal for Ontario.

10(1) The Ontario Court of Justice is continued under the
name Ontario Court of Justice in English and Cour de justice
de |'Ontario in French

(2) The Ontario Court shall consist of two divisions, the
General Division and the Provincial D vision.

In my view, s. 34(1) of the Solicitors Act nust be
interpreted as statutory authority only for the Ontario Court
of Justice (General D vision) granting a charge on solicitors
fees, costs, charges and di sbursenments incurred in proceedings
before the Ontario Court of Justice (CGeneral Division).

| have been cited no authority for the proposition that, in
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t he absence of statutory authority, there is an inherent
jurisdiction in a court to grant a charging order with respect
to solicitors' fees, costs, charges and di sbursenents incurred
i n proceedi ngs before another court.

In Gnter v. Chapman (1969), 67 WWR 632, 4 DDL.R (3d) 89
(B.C.S.C.), the solicitor was granted a charging order with
respect to costs on an appeal but the relevant section, s. 109
of the Legal Profession Act, RS. B.C. 1960, c. 214, referred to
"any cause or matter in any Court of Justice" (enphasis
added) .

In Wl lman v. Jerone (1967), 63 D.L.R (2d) 530, the
Saskat chewan Court of Queen's Bench was prepared to grant a
charging order for the costs of the trial and of the appeal to
t he Saskatchewan Court of Appeal. The point regarding the
portion of the costs relevant to the Court of Appeal
proceedi ngs does not appear to have been argued and the court
cites no statutory authority under which the charging order for
the Court of Appeal costs was granted. The court does, however,
refer to Bloomaert v. Dunlop, [1930] 2 D.L.R 30, 24 Sask. R
261 (C. A ). Tucker J. quoted at p. 538 the foll ow ng passage
fromthat case [at p. 35]:

There can be no doubt that the proceedi ngs taken by the
solicitors on behalf of the plaintiffs resulted in the
recovery of the noneys which are nowin Court. Sec. 28 of the
Solicitors Act, 1860 (Inp.), c. 127, is as follows: --

In every case in which an attorney or solicitor shall be
enpl oyed to prosecute or defend any suit, matter, or
proceeding in any court of justice, it shall be lawful for
the Court or Judge before whom any such suit, matter, or
proceedi ng has been heard, or shall be pending, to declare
such attorney or solicitor entitled to a charge upon the
property recovered or preserved, and upon such declaration
bei ng made such attorney or solicitor shall have a charge
upon and against and a right to paynent out of the
property, of whatsoever nature, tenure, or kind the sane
may be, which shall have been recovered or preserved
through the instrunentality of any such attorney or
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solicitor, for the taxed costs, charges, and expenses of or
in reference to such suit, matter, or proceeding.

The quot ed excerpt from Bl oomaert v. Dunlop would seemto stand
for the proposition that a court judge before whom any
proceedi ng has been heard may grant a solicitor a charge upon
property recovered or preserved for the solicitor's costs,
charges and expenses in connection wth such proceeding. It
does not seemto nme to be authority for the proposition that a
judge of one court may grant a charging order on costs of a
proceedi ng i n another court.

In Rees, Newsham and Weir v. Stanek (1982), 16 Sask. R 288
(QB.), the solicitor was granted a charging order for the
costs of the action in the |ower court and in the Court of
Appeal . The deci sion does not cite any authority for the court
granting a solicitor's charging order with respect to costs
awar ded in proceedings in another court.

Al t hough there is a lack of strong authority on either side

of this issue, it would appear to ne that, on bal ance, the
courts have not recogni zed any inherent jurisdiction in one
court to grant a charging order, wth respect to costs incurred
in proceedi ngs before another court, in a situation where the
jurisdiction of the first court has been codified by statute
simlar to the provisions found in s. 34(1) of the Solicitors
Act .

Accordingly, | find that I have no jurisdiction to grant a
charging order with respect to the costs granted in the
proceedi ngs before the Ontario Court of Appeal.

2. The second issue which nust be determned is whether, in
order to grant a charging order in respect of the deposits and
proceeds on closing, | nust find that the proceeding in respect
of which the charging order is sought was a proceeding in which
title to, or ownership of, the deposits or the proceeds of
closings were in issue. It seens to ne to be clear that the
proceedi ngs both before Justice Borins and before the Court of
Appeal related to applications by the applicants for a
declaration that their agreenents of purchase and sale of the
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condom niumunits were void or that they were entitled to

resci ssion of such agreenents based upon inadequate disclosure
under the provisions of the Condom niumAct, R S. O 1990, c.
C.26. If the applicants had been successful in these

proceedi ngs, the deposits would have been returned to the
applicants and there woul d have been no proceeds of closings to
be dealt with. It appears to ne that, in plain | anguage, the
result of the successful defence of such applications at the
trial and appeal |evels, was that the deposits were preserved
for the benefit of the respondent and that the possibility of
the recei pt of sone proceeds of sale was al so preserved for the
benefit of the respondent.

In Gnter v. Chapman, supra, noney had been paid into court
as security for the successful plaintiff's costs in order to
stay proceedings to collect taxed costs pending an appeal. The
appeal was successful and the parties were ordered to pay their
own costs of appeal and at trial. The solicitor was granted a
charge under s. 109 of the Legal Professions Act which provided
for a charge on "property which is recovered or preserved
therein through his services". The court held that the noney
had been preserved by the solicitor's services in successfully
prosecuting the appeal and that s. 109 was not limted to
property which was the direct subject matter of the litigation.

Aikins J. stated at p. 92:

On examning s. 109 | can see nothing in that section which
limts its application to the subject-matter of the case on
which a solicitor is engaged. The section does not say, as it
m ght have, "property which is claimed in the case which is
recovered or preserved" or contain other suitable |anguage
indicating that a solicitor m ght have a charge only agai nst
property which was directly the subject-matter in dispute in
the case. Putting it slightly differently, the section sinply
says that a solicitor shall be deened to have a charge on
property preserved or recovered in any case in which he is
enpl oyed and the property is preserved or recovered through
his services, without imting the solicitor's right to a
charge to the direct subject-matter of the proceeding. | can
see no reason in principle why in the absence of any
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restrictive language in the section itself, the section
shoul d be construed restrictively so that a solicitor would
not be entitled to a charge when, as in the present case,
noney has been paid into Court, which, although not directly
the subject-matter of the action, was necessarily and
properly paid in and which has in fact been preserved for
clients by the services rendered by their solicitor.

(Enmphasi s added)

In the present case, as stated above, the result of
successful applications by the applicants woul d have been that
t he deposits woul d have been returned to the applicants and no
proceeds of sale would ever cone into existence. Accordingly,
al though title to and ownership of the deposits and the
proceeds was not an issue directly in dispute in the
applications, the result of the successful defence of the

application was that the deposits and the potential proceeds of

sal e were sal vaged for the benefit of the respondent and the
applicants were not entitled to recover or claimtitle to the
deposits. These were direct results of the decisions of Borins
J. and the Court of Appeal on the applications.

Accordingly, | find that D& Dis entitled to a charging
order with respect to the deposits paid by the applicants in
t hese proceedi ngs and on any proceeds of sale resulting from
cl osings pursuant to the agreenents of purchase and sal e
entered into by the applicants.

3. Wth respect to the ranking of the charging order vis--
vis the secured charges agai nst the assets of the respondent
in favour of MIC, counsel for MIC has submtted that, if the
court grants a charging order in favour of D & Dwth respect
to the deposits and the proceeds, such charge shoul d rank
behind the security granted to MIC in connection with the
construction loan and letter of guarantee. It is his position
that the court's ability to declare a charge in favour of a
solicitor does not extend to putting the solicitor ahead of a
secured creditor whose security predates the comencenent of
the solicitor's work, and whose security was actually, as well
as constructively, known to the solicitor before undertaking
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the work for which the solicitor seeks to have a charge
recogni zed; recognition of the "lien" nmerely makes the
solicitor a secured creditor, whose priority should be ranked
subsequently to prior secured creditors.

Counsel for D & D submts that the solicitor's lien created

by s. 34 of the Solicitors Act is a "charge on the property
recovered or preserved through the instrunentality of the
solicitor", and accordingly is in the nature of a sal vage order
attached to the property recovered or preserved and not to the
interest of the client in that property. He further submts
that MIC has clearly benefited fromthe success of D& D in the
earlier proceedings in this matter in that the deposits paid by
the applicants and any ulti mte proceeds of sale on the closing
of the agreenents of purchase and sale with the applicants have
been preserved and the interest of MIC in such deposits and
proceeds by virtue of its secured charges has al so been
preserved.

Havi ng reviewed the authorities, I amof the view that the
solicitor's lien in our case should rank in priority to the
secured charge of MIC with respect to the deposits and proceeds
of sale.

In L & D Cartage & Devel opnent Co. v. Sterling Construction
Co., [1963] 2 OR 420, 39 D.L.R (2d) 726 (H.C. J.), the
solicitors for the plaintiff recovered a judgnent against the
def endant and the defendant paid the anmpbunt into court. The
plaintiff had secured creditors, nanmely, a bank which held a
general assignnent fromthe plaintiff and a conpany claimng a
mechanics' lien as a supplier. At p. 429 OR, p. 729 D.L.R,
Spence J. stated as foll ows:

The difficulty which, however, is presented to the creditors
is that such a fund may well be considered a sal vage fund and
the lien and the charging order to which the solicitor is
prima facie entitled has al ways been treated as a sal vage
order. In Scholey v. Peck, Re Metcal fe and Sharpe (1893), 68
L.T. 118, Roner J. (as he then was), said at p. 120:

Since the conclusion of the argunents | have considered the
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cases then cited and bearing on the point | have to decide.
Fromthem it appears that what is recovered by the
solicitor is to be treated as being in the nature of

sal vage, and that he is to be paid for his services on that
theory. Sect. 28 authorises a charge not nerely on the
plaintiff's interest, but on all property recovered in the
action, whether for his benefit or that of others. In the
present case the property was undoubtedly preserved by
means of the action. In my opinion the case is really
governed by Greer v. Young.

In Scholey v. Peck, [1893] 1 Ch. 709 at p. 711, 62 L.J. Ch.
658, Roner J. stated:

Here undoubtedly the property was preserved by the action
brought by these solicitors on behalf of the Plaintiff, and
but for the proceedi ngs taken by them the nortgagee woul d
have | ost her security. In nmy judgnent the case is governed
by the principle of Geer v. Young. | hold, therefore, that
the solicitors are entitled to the charge for which they ask,
not only against the Plaintiff, but al so against the

nort gagee, who is taking the benefit of the action, and over
whose nortgage they nust have priority.

In Greer v. Young (1883), 24 Ch. D. 545 at p. 555, 52 L.J. Ch.
915 (C A ), Cotton L.J. stated:

First, it was said, that there was no power to charge any
property except the property of the person who had enpl oyed
the solicitor. But that is contrary to the words of the
section, which does not say "upon the property of the person
who enpl oyed him"™ but "upon the property recovered or
preserved." Undoubtedly the quantum of the interest of the
person who enployed the solicitor is an inportant el ement of
consideration. It is, generally speaking, the interest of the
plaintiff or of the defendant which is recovered in the
action, and to determ ne whether a fund has been recovered in
the action, it is material to consider what is the interest
of the plaintiff, or defendant. But to say that the Court has
only power to charge the interest of the plaintiff or the

def endant would be to repeal the Act.
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The reasoning is applicable to the case at bar. Section 34 of
the Solicitors Act, like the section considered in Geer v.
Young, supra, does not limt the property subject to the charge
to that of the person who enployed the solicitor. Rather, it
refers to "the property recovered or preserved through the
instrunmentality of the solicitor”

The question of priority as between a solicitor's |ien and

the clains of creditors was thoroughly considered in the

deci sion of the Saskatchewan Court of Queen's Bench in
Saskatoon (City) v. Shinkaruk (No. 2) (1988), 39 L.C.R 193, 69
Sask. R 93, Coldenberg J. stated as follows at pp. 198-99:

The deci sion of Wachowich J. in McCready Products Ltd. v.
Sherwin-WIllians Co. of Canada Ltd.; Field & Field v. Royal
Bank of Canada (1986), 68 A R 342, 43 Alta. L.R (2d) 269,
is also to be noted. That was a case of conflict between a
claimof solicitor's lien and creditors who held assi gnnents.
The claimof solicitor's Iien was based on an Al berta Rul e of
Court. Wachow ch J., however, considered a nunber of cases
i ncl udi ng Bl oomaert and the decision of Geer v. Young
(1883), 24 Ch. D. 545, cited therein, and al so Babi ak v.
Assi ni boi ne School Division No. 2 (1966), 55 D.L.R (2d) 668,
55 WWR. 3009.

M. Justice Wachowi ch at pp. 349-50 AR, pp. 280=-1 Alta.
L.R, said:

These three respondents claimthat the solicitor's lien
cannot be attached to the fund due to the assignnents nmade
to them by McCready. Although at conmon |law the solicitor's
lien could attach only to the interest of the client in the
fund, such is not the case with the statutory lien. The
statutory lien is in the nature of salvage and both the
wor di ng of Rule 625(2) and case authority support the
proposition that a solicitor's lien has priority over the
clains of any creditor. The rule is well stated in Dallow
v. Garrold; Ex Parte Adans (1884), 13 QB.C. 543, at p.

546:
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But as a general rule it is clearly laid dowm by the
cases that all persons of business when dealing with a
fund obtained by litigation nust be assuned to be aware
that the fund is to be considered as subject to the
deduction of the costs to be paid to the solicitor who
has conducted the litigation which is successful.

(Enmphasi s added)

| am not aware of any authority for the proposition that the
general rule that the solicitor's lien has priority over the
clainms of any creditor ought not to apply where the creditor's
security predates the solicitor's work and was known to the
solicitor before the solicitor undertook the work. Accordingly,
| find that the charging order in favour of D & D has priority
over the secured clains of MIC

4. Counsel for Plan, representing lien claimnts under the
CLA, has submtted that any charge granted in favour of D & D
on the deposits and proceeds is subject to the trust in favour
of lien claimnts created under the CLA

Section 9(1) of the CLA provides as foll ows:

9(1) Where the owner's interest in a premses is sold by
t he owner, an anount equal to,

(a) the value of the consideration received by the owner as
a result of the sale,

| ess,

(b) the reasonabl e expenses arising fromthe sale and the
anount, if any, paid by the vendor to discharge any
exi sting nortgage indebtedness on the prem ses,

constitutes a trust fund for the benefit of the contractor.
In a situation where funds held by a solicitor's client are

subject to a trust in favour of third parties, such as
contractors under the CLA the charging order would not be
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applicable to such funds: See CGeorge & Asnussen Ltd. v. MM
Projects Inc. (1992), 9 OR (3d) 382 (Gen. Div.); Striemer v.
Nagel (1911), 17 WL.R 189 (Man. K. B.); Canadi an | nperial Bank
of Comerce v. Gay (1987), 59 OR (2d) 414, 16 C. P.C. (2d)
181 (S.C.); and Hubbard v. Everyman's Saving & Mortgage Ltd.
(1985), 59 CB.R (N S.) 251, 62 AR 81 (QB.).

Counsel for D & D has relied upon the decisioninL &D
Cartage, supra, as authority for the proposition that the
solicitor's charging order ought to take precedence over the
trust for the lien claimants established pursuant to the CLA
In my view, L & D Cartage, supra, is distinguishable fromthe
case at bar in that, in L & D Cartage, the solicitors appear to
have in fact been acting on behalf of the creditors as well as
the plaintiff. Counsel for D & D has also relied upon the
decision in Re Tots & Teens Sault Ste. Marie Ltd. (1975), 11
OR (2d) 103, 65 D.L.R (3d) 53 (S.C). | viewthe ratio of
that case as being that a solicitor's lien on the proceeds of
litigation comenced prior to a bankruptcy is a secured claim
under the Bankruptcy Act, R S.C. 1970, c. B-3. The decision, in
my view, does not deal with the priority as between trust
nmoni es held by the client and a solicitor's charging order.
Accordingly, | hold that the general principle should apply
that, to the extent that funds held by the respondent are
subject to a trust established pursuant to s. 9 of the CLA the
charging order granted to D & Dw |l not apply to such funds.

| am al so unable to accept the subm ssion of counsel for D &
D that the |legal accounts of D & D represented "reasonabl e
expenses arising fromthe sale" wthin the neaning of cl. (b)
of s. 9(1) of the CLA. The fees of D & Dwere incurred in
def endi ng applications brought for rescission of the agreenents
of purchase and sale and in no way arose froma sale by the
respondent of its interest in prem ses. The reference in cl.
(b) is clearly to legal fees and other costs and
di sbursenents incurred by an owner in selling an interest in
premses to a third party and this anmount may be deducted from
the consideration received by the owner in order to determ ne
the anount constituting the trust fund for the benefit of the
contractors. The whole premse of s. 9(1) of the CLAis
directed towards the sale by the owner of premses to which a
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construction lien is attached.

5. Counsel for the receiver submts that any chargi ng order
in favour of D & D should be subsequent in priority to the
entitlenent of the receiver with respect to its fees and
expenses as provided by paras. 11 and 17 of the order of M.
Justice Stach dated July 17, 1992 appointing the receiver (the
"receivership order"), which read as foll ows:

11.

17.

THI S COURT ORDERS THAT any expenditure which shall be
properly made or incurred by Coopers shall be allowed
to it in passing its accounts and together with its
remuneration shall forma charge on the assets,
property and undertaki ng of The Breakers East Inc. in
priority to all prior and subsequent encunbrances.

THI S COURT ORDERS THAT Coopers be and it is hereby
enpowered to borrow nonies w thout personal liability
fromtime to time as it may consi der necessary, not
exceedi ng the principal sum of $200,000.00 in the
aggregate at such rate or rates of interest as it deens
advi sabl e and for such period or periods as it may be
able to arrange for the purpose of taking possession
of, receiving, protecting, preserving or realizing upon
the assets, property and undertaki ng of The Breakers
East Inc. in respect of which it has been appointed and
that as security for such borrow ngs and every part

t hereof, Coopers is authorized to pledge, assign or
gi ve security or securities on any such assets,
property or undertaking but subject to the right of
Coopers to be indemified out of such assets, property
and undertaking with respect to its liabilities,
anounts and its own remnmuneration properly incurred and
all of such anmobunts shall be a first charge on such
assets, property and undert aki ng.

| accept the subm ssion of counsel for the receiver that the
charge granted by this order in favour of D & D shall, in view
of the provisions of paras. 11 and 17 of the receivership

or der,

be subsequent in priority to the charge granted by the

recei vership order in favour of the receiver with respect to
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any expenditure properly nmade or incurred by the receiver and
any anounts borrowed by the receiver for purposes of the
recei vership.

6. The final issue to be determned on this notion is
whet her, in order to be entitled to a charging order, D & D
must satisfy this court that, w thout the charging order, its
fees and di sbursenents will not be paid, or that there is a
strong probability of the firmnot being able to collect its
fees and di sbursenents.

Phillipps & Scarth v. London Cuarantee & Accident Co., [1927]
2 WWR 570, 36 Man. R 584 (C A ), stands for the proposition
that the court will not interfere to enforce a common law |lien
for costs where it is not shown, prima facie, that the
solicitor cannot collect costs fromthe client. It was held
that a coormon law lien is given to a solicitor to protect the
solicitor and not the client and the judge found that it would
be inequitable and unjust that the solicitor should be entitled
to the court's protection where the solicitor can collect costs
fromthe client. The current state of the lawis, in ny view,
nost accurately set out in Delta Finance Co. v. Byers, [1932] 1
WWR 827, 26 Alta. L.R 300 (C. A ), where the court held
that, although it was not incunbent upon a solicitor to show
t hat he cannot recover his costs fromhis client in order to be
entitled to a charging order, it would appear to be necessary
for the solicitor to establish at least a prim facie case that
it is unlikely that the solicitor will be able to collect his
fees and di sbursenents fromthe client. In the case at bar, the
evi dence would seemto indicate that the ability of the
respondent to pay the accounts of D & Dis, at best, dubious,
and that w thout chargi ng order against the deposits and
proceeds, it is unlikely that D & Dw |l be successful in
col l ecting paynent of its accounts. D & D has satisfied the
onus of establishing at |least a prinma facie case that w thout
the charging order it is unlikely that it wll be able to
collect its fees and di sbursenents fromthe respondent.

Accordingly an order will issue granting to D & D a charge,
to the extent of its accounts rendered to the respondent with
respect to the earlier proceedings in this matter, against the
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deposits and the proceeds. The order will provide that such
charge ranks in priority to the secured charges on the assets
of the respondent created in favour of MIC but subsequent to
the charges in favour of the receiver established pursuant to
the order of M. Justice Stach and that such charge is not
applicable to any funds received by the respondent which
constitute a trust fund in favour of lien clainmants pursuant to
s. 9 of the CLA

The order will further provide for the assessnment of the
accounts of D & D on a solicitor-and-client basis and that any
paynment to D & D pursuant to the charging order wll be
post poned until the passing of the accounts of the receiver,
but that interest will accrue on the anmount payable to D & D at
the rates provided in the CIA

| am prepared to accept subm ssions from any counsel on the
gquestion of costs.

Order accordingly.
CSTT LEGT PROT CI VT COMI
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Royal Trust Co. v. Montex Apparel Industries Limted

[1972] 3 O R 132-138

ONTARI O
[ COURT OF APPEAL]
AYLESWORTH AND KELLY, JJ.A.,
DONNELLY, J. (AD HOC)
11TH MAY 1972.

Exci se Tax -- Demand upon assignee -- Excise Tax Act, R S. C
1952, s. 50(9) -- Licensee corporation under adm nistration of
recei ver and manager appointed by Court at request of trustee
under powers in trust indenture -- Wether an assi gnee of
corporation's book debts -- \Wether a "person” bound by notice
-- Whet her trustee bound by notice served on receiver.

Section 50(9) of the Excise Tax Act, R S.C 1952, c. 100 (now
RS C 1970, c. E-13, s. 52 (10), gives power to the Mnister
to demand tax from any person who "has received froma |icensee
any assignnent of any book debt". By s. 2(1)(c) of the Act
"person" includes "legal representatives of such person”
However, a receiver appointed by the Court is not a | egal
representative within the meaning of s. 2(1)(c) and therefore
cannot be an assignee of a book debt under s. 50(9); further,
the Mnister nmust conply strictly with the statutory provisions
in issuing and delivering the demand, and therefore a demand
that is m saddressed is ineffective.

APPEAL from an order of Gsler, J., [1972] 2 OR 673, 26
D.L.R (3d) 405, declaring that the Mnister of National
Revenue has a claimunder s. 50 of the Excise Tax Act(Can.) in
priority to the claimof the appellant; CROSS-APPEAL by the
M ni ster against certain other parts of the order.
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Pierre Genest, QC., for appellant, plaintiff, Royal Trust
Conpany.

P.A Vita, for respondent, Attorney-Ceneral of Canada.

The judgnent of the Court was delivered orally by

AYLESWORTH, J. A :-- The Royal Trust Conpany appeals fromthe
order of Gsler, J., pronounced on March 8, 1972, declaring that
the Mnister of National Revenue has a claimunder s. 50 of the
Excise Tax Act, R S.C. 1952, c¢. 100 [now R S.C. 1970, c. E-13
s. 52], for the anmobunt as agreed upon in priority to the claim
of the appellant as trustee of Montex and of the Bank of
Montreal. This is the only respect in which the Royal Trust
Conpany takes issue with the order bel ow save as to the
consequential provision in that order declaring the necessity
of getting the relevant certificate fromthe M nister.

The M nister of National Revenue, to whom| shall refer as

the Mnister and the Unenpl oynent |nsurance Comm Ssion Cross-
appeal ed fromthat part of the said order of Gsler, J.,
declaring that these parties respectively are not entitled to
priority over the trustee and the said bank, either for the
anounts as agreed upon for enpl oyee deductions under s. 24, s-
ss. (3) and (4) of the Canada Pension Plan, 1964-65 (Can.),

c. 51 [now R S. C. 1970, c. CG5], or for enployee contributions
claimed pursuant to s. 40, s-ss. (1) and (2) of the

Unenpl oynent | nsurance Act, 1955 (Can.), c. 50 [now R S. C

1970, ¢c. U2 (repealed by s. 148(3) of and replaced by
1970=71-72, c. 48)]. At the conclusion of the argunent for the
cross-appellants the trustee respondent to such cross-appeal s
was not called upon. This Court, finding itself in agreeemt
with the disposition thereof as nmade bel ow and with the reasons
of Gsler, J., in support of that disposition, dismssed the
Ccross- appeal s.

| turn, then, to the appeal by the trustee. The trustee is a
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nort gagee of the undertaking, property and assets of Montex
Apparel Industries Limted, to which | have referred as Montex,
and by action instituted on May 8, 1970, applied for the

appoi ntnent of a receiver and interimreceiver. The Court,
under date of May 11, 1970, appointed J. Stanley Witehead
interimreceiver and manager. The Bank of Montreal had a
general assignnent of book debts from Montex which had priority
over the charge under the nortgage and pronptly after the
interimreceiver was appoi nted by the Court, he entered into an
agreenent with the bank whereby the bank agreed not to enforce
its security by way of assignnment of book debts and, in fact,
to forego that security in consideration of the receiver
agreeing to pay the bank out of all of the assets realized in
the receivership, not nerely out of the assigned book debts,

t hereby ensuring the ability of the receiver to carry on the
busi ness and undertaki ng of Montex as authorized under the
Court order, and further ensuring funds by way of receiver's
certificates for such financing of the carrying-on of the

busi ness as m ght be required.

The M nister, under a notice to which reference shall be nmade
in detail later, seeks, under the sections of the Excise Tax
Act referred to and which also will be set out in detail |ater,
to enforce paynment fromthe receiver on the Mnister's clains
under the Act, in priority to the clains of the trustee
appel Il ant under the nortgage. GOsler, J., affirnmed the right so
clainmed by the Mnister.

| reproduce the relevant statutory provisions of the Excise
Tax Act as they stood at the relevant times. Section 50(9)
r eads:

50(9) When the Mnister has know edge that any person has
received froma |icensee any assignnment of any book debt or
of any negotiable instrunment of title to any such debt, he
may, by registered letter, demand that such person pay over
to the Receiver CGeneral of Canada out of any noneys received
by hi mon account of such debt after the receipt of such
notice, a sumequivalent to the anmount of any tax inposed by
this Act upon the transaction giving rise to the debt
assi gned.
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Subsection (10) reads:

(10) The person receiving any such denand shall pay the
Recei ver General according to the tenor thereof, and in
default of paynent is liable to the penalties provided in
this Act for failure or neglect to pay the taxes inposed by
Parts Il to VI.

Section 2(1)(c) of that Act describes "person” as follows:

(c) ...includes any body corporate or association, syndicate,
trust or other body and the heirs, executors, and
adm nistrators thereof and the curators and assigns or
ot her | egal representatives of such person according to the
| aw of that part of Canada to which the context extends;

It is not in dispute that the Crown sought and here seeks to
uphold the validity of its notice and the effect of that notice
on the ground that the receiver is, and | quote "the |egal
representative" of the trustee. The trustee, of course, by
virtue of the nortgage is an assignee of Montex. The other
words in s. 2(1)(c) are not resorted to in this appeal by the
M nister as supporting his claim The appellant not only takes
issue with that subm ssion, which was the rati o adopted by
Gsler, J., in affirmng the Mnister's claimto priority, but
takes issue with the efficacy of the demand purported to have
been i ssued and delivered under s. 50(9).

Wth respect to the question as to whether or not the

receiver is, as found by Gsler, J., the legal representative of
t he appellant trustee, GCsler, J., had this to say, and | quote
[[1972] 2 OR 673 at pp. 678-9, 26 D.L.R (3d) 405 at pp
410-1]:

In my view, this |anguage [and, of course, the learned trial
Judge is referring to the | anguage of s. 2(1)(c) of the

Exci se Tax Act] would be sufficient to bind, for exanple, the
executor or adm nistrator or any person, even though the one
so bound woul d derive his authority, partly in one case and
wholly in the other, fromthe order of the Court. In the
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present case, the order made on May 11, 1970, provides that

the receiver "...is hereby appointed Recei ver and Manager on
behal f of the plaintiff and all holders of first nortgage
bonds of the defendant ...". The Receiver is therefore the

| egal representative of the plaintiff and even though the
plaintiff is not bound by reason of the general |aw of
agency, the proper construction of s. 52(10) of the Excise
Tax Act and particularly of the word "person” therein is that
the receiver is a person bound by the section.

The learned trial Judge went on as foll ows:

There is another consideration that nmust be taken into
account. The agreenent under which the bank refrained from
realizing upon its security under the Bank Act, 1966-67
(Can.), c¢. 87 [now R S.C. 1970, c¢. B-1], and instead
permtted the receiver to carry on the business of the
def endant on condition that all anmounts received by the
receiver were applied in reduction of the bank |oan, was nade
on May 8, 1970, three days before the receiver was appointed
by the Court. 1In acting as agent for the bank, therefore,
the receiver was proceeding by virtue of a private agreenent
and his authority was given to himby the parties and not by
the Court. Therefore, when there cane into his possession a
cl ai m addressed to himas an assi gnee of book debts owed to
Montex, he was in fact not only the | egal representative of
the trustee, assignee, in the manner | have described, but
al so the agent of a second assignee, the bank, and so | ong as
he continued to act as agent for the bank, the bank was bound
by the denmand.

Dealing first with the observations of the |learned trial
Judge as to the agreenment with the bank, it is unfortunate that
the factual situation in that regard was not nade clear to M.
Justice GCsler by counsel for the trustee at the hearing before
him Counsel for the trustee appellant, however, in this Court
was personally know edgeable with respect to the facts and
states to the Court unequivocally, as an officer thereof, that

the inference apparently drawn by the learned trial Judge as to

t he date upon which the agreenent was nade with the bank from
the affidavits filed in support of the application of the
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appoi ntnent of the receiver, is incorrect and that the
agreenent with the bank was not entered into until after the
appoi ntment of the receiver by the Court on May 11, 1970. W,
of course, accept this unequivocal statenment from counsel for
t he appellant trustee and that statement, of course, is
accepted as factually correct by the respondent to the appeal.

Thus, with respect to the learned trial Judge, the second
basis for his finding the receiver to have been bound by the
notice delivered on behalf of the Mnister is, in our view,
wi t hout foundation on the facts of the case and we say no nore
about that.

As to the receiver being the "l egal representative" of the
trustee appellant, as that phrase appears in s. 2(1)(c) of the
Exci se Tax Act, with respect to the learned trial Judge, we
di sagree with the conclusion reached by him The anal ogy
referred to by himas to the position regardi ng an executor or
adm ni strator would not seemto be apposite. An executor or
admnistrator is in law the |legal representative of the
deceased person and the assets or estate of that deceased
person vests in that |legal representative. W think, in the
case at bar, that Montex, the debtor, so far as the analogy is
apposite, is the party corresponding to the deceased and t hat
the trustee appellant is nore in the position of a cestui que
trust or a beneficiary. Mreover the receiver derives his
powers and authority wholly fromthe order of this Court
appointing him He is not subject to the control or direction
of the appellant or of anyone, for that matter, except the
Court which appointed him |If he can be said to be the |egal
representative of anyone, it would appear to us that person
woul d be the debtor, Montex, and not the appellant trustee.

We therefore conclude that the Mnister has not brought the
receiver within the definition of "person” in the Act and that
therefore the receiver is not an assignee of a book debt.
Consequently any demand directed to the receiver as such
assignee is, in our opinion, ineffective in law This
conclusion is sufficient to dispose of the appeal by the
trustee but in addition to this ground we rely upon the facts
also with respect to the delivery of the demand. The rel evant
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sections of the Excise Tax Act create substantive rights in the
Mnister; that is to say, if the Mnister conplies with the
statutory provisions in issuing and delivering the demand
contenpl ated by those provisions and if the person to whomt hat
demand is directed is an assignee of a book debt, as

contenpl ated by the statute then, but not otherw se, the

M ni ster has conferred upon himby the statute the extra right
of being able to collect the debtor's debt to the Mnister from
athird party, that is to say, the assignee of the debtor's
book debt .

It is abundantl|ly apparent, of course, that corresponding to
that right so conferred upon the Mnister is an obligation
i nposed upon the assignee to make paynent to the Mnister and
it istrite, I think, to observe that in the creation or
attenpted creation of such a right in the Mnister, the
M nister is bound to strict observance of the conditions
precedent upon which that special right granted to the Mnister
depends. The form of notice adopted by the Mnister and
actually delivered in the case at bar makes it abundantly clear
that it is a notice, personal to the assignee and to ono one
el se and, of course, that is the only type of notice
contenplated by s. 50(9) and (10) of the Act. That notice in
the case at bar was addressed not to J.S. Witehead, the
receiver, but to McDonald, Currie and Co., Chartered
Accountants, Attn: M. J.S. Wiiteside. Wiile it is true that
the receiver is a partner or associate of the nanmed firm of
chartered accountants, the demand was not directed either to
himor, inits ternms, to his attention, and on that ground al so
we woul d negate the Mnister's claimfor priority.

In the result the appeal by the trustee is all owed and para.
2 of the order belowis deleted and in place thereof there wll
be substituted a declaration that the claimof the Mnister
under s. 50 of the Excise Tax Act as set out in Q 2. A as
addressed to the Court, has not priority over the clains of the
Royal Trust Conpany and of the receiver and manager fromthe
undertaking property and assets of the defendant.

The foll owm ng words appearing in para. 4 of the order bel ow
al so shall be del eted:
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...but that before making such distribution the Receiver and
Manager shall obtain a certificate fromthe M nister of
Nat i onal Revenue under section 49 of the Excise Tax Act with
respect to noneys owing to the Mnister of National Revenue
pursuant to the demand nmade by hi m under section 50(9) and
50(10) of the Excise Tax Act.

and in that paragraph of the order below there shall be
substituted the follow ng words: "or under section 49 of the
Exci se Tax Act." W had the benefit of subm ssions by counsel
on the question of costs, but we concluded that as this is a
matter of general inportance and in many facets thereof of
first instance our order as to costs of this appeal should be
in the |ike |l anguage adopted by Gsler, J., with respect to the
application before him That is to say, our order as to costs
of this appeal will be that the costs, both of the appellant
trustee and of the Mnister, shall be out of the funds in the
hands of the receiver forthwith after taxation.

Appeal all owed; cross-appeal dism ssed.

TAXT ESTT COMI
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