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PART I – BACKGROUND AND OVERVIEW 

1. This factum is supplementary to the factum of Royal Bank of Canada (“RBC”) dated 

September 12, 2023 (the “RBC Factum”) and is in reply to the factum of the Debtors dated 

October 2, 2023 (the “Debtor’s Factum”).  Capitalized terms herein that are not otherwise 

defined herein shall have the same meanings ascribed to them in the RBC Factum. 

PART II– ISSUES 

2. This Factum addresses the following two issues: 

(a) Can a receiver be appointed on application pursuant to section 101 of the CJA? 
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(b) If appointed, should the receiver be authorized to make an assignment into 

bankruptcy for the Debtors? 

PART III – LAW  

A. A Receiver can be Appointed by Application under s.101 of the CJA 

3. The Debtors, relying on Royal Bank of Canada v. CFNDRS Inc. 2017 ONSC 7661 

(“CFNDRS”), argue that s. 101 of the CJA does not apply in this application as the section 

only involves interlocutory orders. 

Debtors’ Factum at para 19. 

4. The application judge in CFNDRS, however, did not deal with the well-established 

precedent that establishes that s. 101 of the CJA may be relied upon to appoint a receiver, 

where it is just and convenient to do so.   

5. For example, Morawetz J. (as he then was), relying on authority from our Court of Appeal, 

held in Business Development Bank of Canada v. 2197333 Ontario Inc. as follows: 

Section 101 of the CJA and s. 243 of the BIA provide that the court may appoint 
a receiver if it considers it to be just or convenient to do so. 

Business Development Bank of Canada v. 2197333 Ontario Inc. 2012 ONSC 965 at para 14, 

Applicant’s Supplementary Book of Authorities, Tab 2. 

6. McEwen J. commented on CFNDRS in Potentia Renewables Inc. v Deltro Electric Ltd. 

(“Potentia”) and noted that it was at odds with the reasoning of RSJ Morawetz in Business 

Development Bank of Canada v. 2197333 Ontario Inc.    

Potentia Renewables Inc. v. Deltro Electric Ltd., 2018 ONSC 3437 at para 44, Applicant’s 

Supplementary Book of Authorities, Tab 3. 

7. On appeal, the Roberts J.A. for the Court of Appeal held in Potentia that she did not accept 

the submission that Justice McEwen lacked jurisdiction to appoint a receiver under s. 101 

of the CJA.  Roberts J.A. further noted that there was no need for Justice McEwen to have 

even resorted to s. 101 of the CJA as the GSA specifically allowed for the appointment of 

a receiver or for proceedings to be instituted for the appointment of a receiver.   
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Potentia Renewables Inc. v. Deltro Electric Ltd., 2019 ONCA 779 at paras 14-15 and 18, Applicant’s 

Supplementary Book of Authorities, Tab 4. 

8. In Tool-Plas Systems Inc. (Re), Morawetz J. (as he then was) appointed a receiver solely 

under s.101 of the CJA, to facilitate a “quick flip” sale transaction. 

Tool-Plas Systems Inc. (Re), 2008 CanLII 54791 (ON SC) at para 15, Applicant’s Supplementary 

Book of Authorities, Tab 5. 

9. Accordingly, based on the foregoing, a receiver can be appointed by application pursuant 

to s.101 of the CJA, even though such order is a final order. 

B. If appointed, the Receiver should be Authorized to make Assignments into 
Bankruptcy Regarding the Debtors 

10. Canadian courts have held that a court has the power to authorize a court-appointed receiver 

to file an assignment in bankruptcy in respect of a debtor.  For example, in Kingsett 

Mortgage Corporation and Dorr Capital Corporation v. Stateview Homes (Minu Towns) 

Inc., Justice Cavanagh held as follows: 

The court has the power to authorize the court-appointed receiver and manager 
to file an assignment in bankruptcy. A bankruptcy order may be sought with the 
express purpose of affecting priorities. I am satisfied that by seeking to alter 
certain priorities by invoking the BIA priority scheme, KingSett is acting for an 
appropriate and legitimate purpose. See American General Life Insurance 
Company et al. v. Victoria Avenue North Holdings Inc., 2023 ONSC 3322, at 
para. 17.  

Unreported endorsement of the Ontario Superior Court of Justice (Commercial List) dated 
September 14, 2023, Court File No. CV-23-00698576-00CL, Schedule B to this Factum. 

11. Similarly, in Re IMV Inc. and Immunovaccine Technologies Inc. and IMV USA the Supreme 

Court of Nova Scotia ordered in a proceeding under the Companies’ Creditors Arrangement 

Act that the monitor be empowered to assign the debtors or cause the debtors to be assigned 

into bankruptcy and that the monitor be authorized and empowered to act as trustee in 

bankruptcy in respect of each of the debtors.  

Unreported order of the Supreme Court of Nova Scotia in Court File No. 523334 dated September 
27, 2023, at para 6(O), Schedule B to this Factum. 

PART IV– CONCLUSION 
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12. The Applicant requests that this Court issue an Order substantially in the form attached at 

Tab 3 to the Application Record.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of October 2023. 

 

       __________________________________ 
  Roger Jaipargas  

Lawyers for the Applicant  
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