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Court File No: CV-22-00685439-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N :

THE TORONTO-DOMINION BANK
Applicant

-and-

2314251 ONTARIO INC., MOHAMMAD ABDUL HAFIZ
and KAWSER ZAHAN

Respondents

AMENDED NOTICE OF MOTION
(of the Respondent’s to discharge the Receiver)

The respondents will make a motion to a Judge on the Commercial List on a date

and time to be fixed at a 9:30 attendance or by the Registrar, or soon after that time as

the motion can be heard.

PROPOSED METHOD OF HEARING: The motion is to be heard:

☐ In writing under subrule 37.12.1 (1) because it is (insert one of on consent, unopposed
or made without notice);

☐ In writing as an opposed motion under subrule 37.12.1 (4);

☐ In person;

☐ By telephone conference;

☒ By video conference.

at the following location: 330 University Avenue, Toronto, Ontario
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THE MOTION IS FOR:

1. An order and declaration of the proper amounts owed to the Stakeholders (as that

term is defined in paragraph 5 below). declaring that service of this motion is validated, as

necessary, so that the this motion may be heard as scheduled.

2. An order authorizing the receiver to distribute the Satisfaction Funds (as that

term is defined in paragraph 18 below) to the Stakeholders, in the amounts determined

appropriate by the Court (the “Distribution”). that the Second Report and the actions of

the Receiver described therein be approve.

3. An order discharging the receiver, following the completion by the receiver of the

Distribution to the satisfaction of the Court. that the fees and disbursements of the Receiver

and its counsel, as described and allocated in the Second Report and as set out in the fee

affidavits appended thereto, be approved.

4. An order that the Fee Accrual (as defined and allocated in the Second Report) be and

approved.

5. An order that that after payment of the fees and disbursements in paragraphs 3 and

4 above, the Receiver be authorized and directed, without further Order of this Court, to

distribute the balance of the remaining funds held by the Receiver in respect of this

receivership as follows:

(a) To the Toronto Dominion Bank, in the amount of its total indebtedness; and,

(b) the balance, if any, to the respondent.

8



3

6. An order that any claims, encumbrances, and charges created by the Order of the

Honourable Justice Osborne made November 15, 2022 (the "Appointment Order") and the

Toronto Dominion Bank be expunged and discharged as against the property of the

respondent.

7. An order that, upon the Receiver filing of a discharge certificate, the Receiver be

discharged as Receiver of the assets, undertakings and properties of the Debtor; and that

the receiver thereafter be released and discharged from any and all liability arising from its

having served as a receiver.

8. Such other and further relief as counsel may advise and the Court may determine is

appropriate to grant.

THE GROUNDS FOR THE MOTION ARE:

THE STAKEHOLDERS

9. To the knowledge of the respondents, the following stakeholders have an interest in

the assets which are the subject of this receivership:

(a) The Toronto Dominion-Bank (the “Bank”);

(b) The receiver;

(c) The receiver’s counsel;

(d) Parkland Fuel Corporation; and

(e) Various utility providers servicing the Property.

(collectively, the “Stakeholders”).

9
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10. To the knowledge of the respondents, no other persons or other entities are

stakeholders in the assets which are the subject of this receivership.

The Bank

11. The receiver was appointed on the application of the Toronto Dominion-Bank (the

“Bank”), which was and is a creditor of the respondents, secured by a mortgage on the

property of the corporate respondent.

12. Since the appointment of the receiver, the Bank has advanced additional funds to

the receiver, for the purpose of funding the receiver’s activities.

13. At present, the Bank says that it is owed $2,202,681.14. The amount owed to the

Bank is set out in the receiver’s second report.

Parkland

14. Parkland Fuel Corporation (“Parkland”) is owed $180,000 on a “forgivable loan”

(the “Parkland Loan”), which is secured by a mortgage on the Property.

15. The Parkland Loan is not yet due or payable. Nor has Parkland made any demand

on the Parkland Loan.

The Receiver and Counsel

16. The receiver has incurred unknown fees from and after June 5, 2023 fees as set out

in its Second Report.

17. The receiver’s counsel has incurred unknown fees from and after June 5, 2023 fees

as set out in its Second Report.

10
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Various utility providers servicing the Property

18. There may or may not be any amounts owed to utilities servicing the Property. If

there are, that is no more than $10,000.

Total Due to Stakeholders

19. The total due to Stakeholders is approximately $2,212,681.14, plus an additional

amount for professional fees.

SATISFACTION FUNDS

20. The receiver presently has on hand $157,499.29 cash subject to the receivership,

available to pay creditors of 231.

21. 231 has deposited with its solicitor $2,100,000, in trust, to be held pending the

resolution of this motion, and its solicitor has accepted those instructions.

22. Those two amounts (collectively, the “Satisfaction Funds”) are all available to

pay the Stakeholders of 231, and that amount is in excess of the amounts which are payable

to those Stakeholders.

DISTRIBUTION AND DISCHARGE

23. It would be just and convenient for the receiver to:

(a) Receive the portion of the Satisfaction Funds held in trust by 231’s solicitor;

(b) Pay the Satisfaction Funds to the Stakeholders; and thereafter:

(i) The receiver;

(ii) The receiver’s counsel

11
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(iii) In satisfaction of any borrowing by the receiver under a receiver’s

charge;

(iv) The Bank; and any residue

(v) To 231

and thereafter

(c) For the receiver to be discharged.

24. Ss. 241-250 of the BIA and s. 101 of the CJA

25. Such other and further ground as counsel may advance and that this Court accepts.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used on the return of the

motion:

26. Affidavit of Afreen Hafiz;

27. The First Report of the Receiver;

28. The Second Report of the Receiver; and,

29. Such other and further evidence as counsel may submit and that this Court permits.

Dated: July 9 28, 2023 RosensteinLaw Professional Corporation
5255 Yonge Street, Suite 1300
Toronto, Ontario M2N 6P4

Jonathan Rosenstein (LSO #44914G)
jrosenstein@rosensteinlaw.ca
416.639.2123 / 647. 827. 0424 f

Lawyer for the Respondents
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Court File No: CV-22-00685439-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N :

THE TORONTO-DOMINION BANK
Applicant

-and-

2314251 ONTARIO INC., MOHAMMAD ABDUL HAFIZ
and KAWSER ZAHAN

Respondents

AFFIDAVIT OF AFREEN HAFIZ
(affirmed remotely on July 9, 2023)

I, Afreen Hafiz, of the City of Toronto, in the Province of Ontario, AFFIRM AND

SAY that:

1. I am the person with the operational responsibility for 2314251 Ontario Inc. (“231”),

and I am the daughter of the individual respondents Mohammad Abdul Hafiz and Kawser

Zahan, and as such have knowledge of the matters which I hereinafter depose. Where I do

not have direct knowledge of the facts, I have stated my source of information below and I

believe such facts to be true.

2. 231 wishes to repay all of its creditors and then to have the present receiver

discharged and this receivership thereby brought to an end. The purpose of this affidavit is

to provide the evidence necessary for the Court to permit that result.

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9
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STAKEHOLDERS

3. I am aware of the following creditors of 231 and related stakeholders:

(a) The Toronto-Dominion Bank (the “Bank”), which:

(i) lent funds to 231, and which loan is secured by a first mortgage on

231’s property, located at 26233 Highway 48, Sutton West, Ontario

(the “Property”); and

(ii) which advanced funds to the Receiver, which is secured by a receiver’s

charge;

and that according to the Bank, the total amount owed to it as of July 7, 2023,

including interest and other charges, is $2,202,681.14.

(b) The receiver; though I do not know it’s current outstanding fees.

(c) The receiver’s lawyers; though I do not know their current outstanding fees.

Copies of emails exchanged between 231’s lawyer and the lawyer for the receiver
are attached hereto and marked as Exhibit A

4. I was already familiar with the books and records of 231 prior to the receivership,

and to my knowledge, 231 has no other trade or other creditors, either secured or

unsecured; with the exception of the following:

(a) There is a mortgage on title to the Property (the “Parkland Mortgage”) in

favour of Parkland Fuel Corporation (“Parkland”); in the face amount of

$300,000. That mortgage is security for a forgivable loan (the “Parkland

Loan”) made by Parkland to 231 pursuant to an agreement (the “Parkland

Agreement”), and that on its terms, that balance of the Parkland Loan

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9
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declines by $30,000 per year that 231 operates as a gas station. Parkland

believes that the balance of the Parkland Loan is presently $180,000.

A copy of the agreement with Parkland, setting out the terms of that loan, is
attached hereto and marked as Exhibit B

A copy of the letter from Parkland, setting out that balance, is attached hereto and
marked as Exhibit C

(b) Various utilities in respect of the Property. At the time of the commencement

of this receivership, I believe that there was no balance owed in respect of

utilities, because I had recently paid those accounts. Thereafter, I attempted

to inquire if there were any ongoing balances owed, but when I contacted a

number of utilities, I was advised that I could not get any information because

the Property was in receivership. From my prior experience, I cannot imagine

that the outstanding amounts would total more than $10,000; assuming that

any amounts are actually owed.

PAYMENT OF AMOUNTS OWED

5. Based on the above, I understand that the following must be paid, before the

receivership can be brought to an end:

(a) $2,202,681.14 to satisfy the Bank,

(b) An unknown amount to the receiver, and its counsel;

(c) A small amount, if any, in respect of utilities, but no more than $10,000;

(d) Nothing, in respect of the Parkland Mortgage, which will remain on title; and

nothing on the Parkland Loan, which is not yet due

for a total of $2,204,681.15, plus outstanding professional fees.

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9
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6. On June 5, 2023, the receiver reported that it had $228,373.02 on hand, and that at

that time:

(a) The receiver was owed $60,697.39 inclusive of disbursements and HST; and

(b) The receiver’s counsel was owed $10,176.34 inclusive of disbursements and

HST.

A copy of the First Report of the Receiver is attached hereto and marked as Exhibit
D

7. On July 4, 2o23, the Court ordered that the receiver’s first report was approved, and

I assume that the receiver paid both of those professional accounts at that time; leaving

$157,499.29 on hand to pay 231’s creditors.

8. Accordingly, it appears to me and to 231 that the receiver needs an additional

$2,047,181.85 to satisfy all of the stakeholders.

FUNDS AVAILABLE

9. 231 has in excess of $2,100,000 available to it immediately. 231 wishes to

pay$2,1000,000 to the receiver; for the purpose of enabling the receiver to make the

payments contemplated in paragraph 5 above. This amount includes an additional

$44,818.15 for professional fees which might be necessary to wind-up this receivership.

10. To that end, 231 has deposited $2,100,000 in trust with its solicitor, with

instructions to him to hold those funds pending this motion and order of the Court. That

solicitor has acknowledged and accepted those instructions.

A copy of the letter from Jack Frymer is attached hereto and marked as Exhibit E

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9
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11. Assuming that the receiver indeed uses all of those funds to pay all of the

Stakeholders, then after those funds are paid to the Stakeholders, 231 wishes to resume

complete control of the Property and its other assets. To that end, 231 wishes for the

receiver to be discharged.

AFFIRMED BEFORE ME this 9th day of
July, 2023 by video conference, in
accordance with the provisions of the
Regulations governing Administering
Oaths or Declarations Remotely, while
the affiant was at the City of Toronto, in
the Province of Ontario and I was at the
City of Toronto, in the Province of Ontario

AFREEN HAFIZ

A commissioner of oaths, etc.

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9
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This is Exhibit
A

to the affidavit of
Afreen Hafiz

affirmed remotely on
July 9, 2023

______________________________
A commissioner of oaths, etc.

A
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This is Exhibit
B

to the affidavit of
Afreen Hafiz

affirmed remotely on
July 9, 2023

______________________________
A commissioner of oaths, etc.

B
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This is Exhibit
C

to the affidavit of
Afreen Hafiz

affirmed remotely on
July 9, 2023

______________________________
A commissioner of oaths, etc.

C
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  Parkland Corporation T. 403 357 6400 

  #1800, 240 – 4th Avenue SW F. 403 567 2599 
  Calgary, AB T2P 4H4 E. info@parkland.ca 

    

 

 

 

March 06, 2023 

 

 

 

 

 

To Whom It May Concern 

 

Dear Sirs/Madams: 

 

RE: OUTSTANDING FORGIVABLE LOAN BALANCE 

 OUR FILE:  STN 52189 – SUTTON, ON 
 

Pursuant to a request received by Ms. Van Acker, please be advised that Parkland Corporation 

("Parkland") can confirm that the outstanding balance of the forgivable loan is $180,000.00 as 

of February 28, 2023. There is no interest charged on this forgivable loan. 

 

Yours truly, 

 

PARKLAND CORPORATION 

 

 

 

Sofia Burt 

Assistant Controller 
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This is Exhibit
D

to the affidavit of
Afreen Hafiz

affirmed remotely on
July 9, 2023

______________________________
A commissioner of oaths, etc.

D
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I. APPOINTMENT AND BACKGROUND 

1. This report (the “First Report”) is filed by msi Spergel inc. (“Spergel”), in its 

capacity as the Court-appointed receiver (in such capacity, the “Receiver”) of 

2314251 Ontario Inc. (“2314” or the “Company”). 

2. 2314 is a Canadian owned, private corporation incorporated pursuant to the laws 

of the Province of Ontario. 

3. 2314 is the owner of the real property located at 26233 Highway 48, Sutton West, 

Ontario (the “Real Property”). 2314 operated an Esso Gas Station from the Real 

Property. The Company ceased operating the gas station (with the exception of 

limited operation of the convenience store) prior to the appointment of the 

Receiver. 

4. On October 27, 2022, The Toronto-Dominion Bank (“TD” or the “Bank”) moved by 

way of an application for appointment of a receiver. The Honourable Mr. Justice 

Osborne of the Ontario Superior Court of Justice (Commercial List) (the “Court”) 

issued an endorsement on October 27, 2022 (the “October Endorsement”) 

declining to appoint a receiver at that time, subject to the following terms: 

a) TD is entitled to immediately register an order on title to the Real Property; 

b) The Company shall remain current in all payment obligations to TD; 
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c) The Company shall remain current in all other obligations and covenants 

under the credit agreement, including without limitation all reporting 

requirements; and 

d) The individual Respondent Hafiz shall provide forthwith to TD all information 

and documentation TD may reasonably require relating to his properties in 

Bangladesh. 

Attached to this First Report as Appendix “1” is a copy of the October 

Endorsement. 

5. The October 27, 2023 endorsement stated that if any of the terms therein were 

defaulted on TD could seek the return of the Application and request the same 

relief.  

6. Sufficient information was not provided with respect to the properties in 

Bangladesh and TD returned the Application before the Court. On November 15, 

2022, Spergel was appointed as the Receiver of all of the assets, undertakings 

and properties of the Company, including the Real Property (collectively, the 

“Property”) by the Order of the Honourable Mr. Justice Osborne of the Ontario 

Superior Court of Justice (Commercial List) (the “Receivership Order”). Attached 

to this First Report as Appendices ”2” and “3”, respectively, are copies of the 

endorsement of Mr. Justice Osborne dated November 15, 2022 (the “November 

Endorsement”) and the Receivership Order. 
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7. The Receiver retained Harrison Pensa LLP (the “Receiver’s Counsel”) as its 

independent legal counsel. 

II. PURPOSE OF THIS FIRST REPORT AND DISCLAIMER 

8. The purpose of this First Report is to advise the Court as to the steps taken by the 

Receiver to date in these proceedings and to seek Orders from the Court, including 

a) approving this First Report and the actions and activities of the Receiver 

described herein; 

b) increasing the Receiver’s Borrowings Charge (as defined in the 

Receivership Order) from $300,000 to $400,000; 

c) authorizing the sales and marketing process in respect of the Real Property; 

d) authorizing the Receiver to take such steps as are necessary and 

appropriate to facilitate the Sales Process (as defined herein) and 

authorizing the Receiver to take all necessary actions to remediate, as is 

required, the environmental issues present at the Real Property; 

e) releasing and discharging the Receiver from any and all liability that the 

Receiver now has or may hereafter have by reason of, or in any way arising 

out of the environmental issues at the Real Property, save and except for 

any gross negligence or wilful misconduct on the Receiver’s part; 

f) approving the Receiver’s Interim Statement of Receipts and Disbursements 

as at June 5, 2023; and 
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g) approving the fees and disbursements of the Receiver to and including April 

30, 2023 and the fees and disbursements of the Receiver's Counsel to and 

including June 4, 2023. 

Disclaimer 

9. The Receiver will not assume responsibility or liability for losses incurred by the 

reader as a result of the circulation, publication, reproduction or use of this First 

Report for any other purpose than intended. 

10. In preparing this First Report, the Receiver has relied upon certain information 

found on site and/or provided to it by the management of the Company including, 

without limitation, past financial performance, and other financial information. The 

Receiver has not performed an audit or verification of such information for 

accuracy, completeness or compliance with Accounting Standards for Private 

Enterprises or International Financial Reporting Standards. Accordingly, the 

Receiver expresses no opinion or other forms of assurance with respect to such 

information. Future oriented financial information relied upon in this First Report is 

based on assumptions regarding future events, actual results achieved may vary 

from this information and these variations may be material. 

11. All references to dollars in this First Report are in Canadian currency unless 

otherwise noted. 
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III. RECEIVER’S ACTIVITIES 

12. A copy of the Receivership Order was provided to the Company. In addition, the    

Receiver prepared its statutory Notice and Statement of the Receiver in 

accordance with subsections 245(1) and 246(1) of the Bankruptcy and Insolvency 

Act (Canada) (“BIA”) and mailed same to all creditors known to the Receiver. 

13. Since the appointment of the Receiver on November 15, 2022, the Receiver 

directly or through the Receiver’s Counsel attended to the following: 

a) secured possession of the Real Property and to all necessary repairs where 

applicable; 

b) arranged for insurance on the Real Property and other assets; 

c) communicating with utility companies and arranging for continuation of 

supply; 

d) arranged for snow removal during the winter months; 

e) arranged for alarm service and regular site (at least three (3) times per 

week) inspections by a property manager engaged by the Receiver; 

f) communicated with former employees with respect to the Wage Earner 

Protection Program (“WEPP”) and other issues; 

g) communicated with the York Region with respect to its drinking water 

system directive and steps required at the Real Property with respect to 

same; 
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h) communicated with the Canada Revenue Agency (“CRA”); 

i) obtained two appraisals of the Real Property; and 

j) engaged the services of an environmental consultant to conduct a Phase II 

Environmental Assessment and a Soil and Groundwater Delineation 

Assessment which is discussed in greater detail below. 

IV. REAL PROPERTY 

14. As noted previously in this First Report, 2314 owns the Real Property. The 

Receiver retained the services of Antec Appraisal Group Inc. (“Antec”) and 

Wagner, Andrews & Kovacs Ltd. (“Wagner”) to provide an appraisal of the value 

of the Real Property. The Receiver also engaged the services of A&A 

Environmental Consultants Inc. (“A&A”) to prepare a Phase II Environmental 

Assessment Report related to the Real Property. 

15. On February 6, 2023, A&A provided a Phase II Environmental Site Assessment 

(“A&A’s Phase II Report”) for the Real Property. A&A’s Phase II Report 

discovered slight exceedances in both soil and groundwater samples and A&A 

recommended that a delineation assessment should be conducted to identify the 

extent of the identified impacts. Subsequently, the Receiver engaged A&A to 

conduct the delineation assessment. Attached to this First Report as Appendix 

“4” is a copy of the A&A Phase II Report. 

16. On March 22, 2023, A&A provided the Receiver with the delineation assessment 

report with respect to the Real Property (“A&A’s Delineation Report”). A&A’s 
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Delineation Report confirmed the contamination on site and indicated that the 

impacted area of the site appears localized to the northern area of the site. A&A 

further recommended a cleanup program to reduce the identified impacts to below 

applicable MECP guidelines. In addition, A&A recommended that all monitoring 

wells should be maintained in accordance with the provisions of Ontario Regulation 

903 including particular attention to ensuring surface casings are properly sealed 

and protected from damage due to winter maintenance. Attached to this First 

report as Appendix “5” is a copy of A&A’s Delineation Report. 

17. On March 24, 2023, A&A provided a quotation for the cleanup/remediation of the 

contaminated soil and groundwater at the Real Property (the “A&A Cleanup 

Proposal”). Attached to this First Report as Appendix “6” is a copy of the A&A 

Cleanup Proposal. Subsequent to receipt of the A&A Cleanup Proposal, the 

Receiver participated in multiple conversations with A&A regarding the scope of 

the work and the potential for fully remediating the Real Property. On April 4, 2023, 

the Receiver received an email from Dr. Ali Rasoul of A&A providing conclusions 

and recommendations to address the contamination at the Real Property. Attached 

to this First Report as Appendix “7” is a copy of the email from Dr. Ali Rasoul. 

18. The Receiver has discussed this issue with TD, the senior secured creditor of the 

Company. TD has advised that it is in support of carrying out the 

cleanup/remediation of the Real Property as outlined in the A&A Cleanup Proposal 

and has also advanced funds to the Receiver to fund the remediation and the 

Receiver issued a Receiver’s Certificate to TD with respect to the funding. 

Accordingly, the Receiver is seeking an order from the Court authorizing the 
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Receiver to take all necessary actions to remediate, as is required, the 

environmental issues present at the Real Property. 

V. PROPOSED SALES PROCESS 

19. Pursuant to paragraph 3(j) of the Receivership Order, the Receiver is empowered 

and authorized to, amongst other things, market any or all of the Property, 

including advertising and soliciting offers in respect of the Property or any part 

thereof and negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate. 

20. Accordingly, the Receiver is proposing that the following sale process be followed 

in relation to the Real Property (the “Sales Process”): 

a) the Receiver to complete the remediation of the Real Property as described 

in the A&A Cleanup Proposal; and 

b) Upon the successful completion of the remediation, the Receiver to: 

i. obtain marketing proposals from at least two (2) real estate 

brokerages to list and sell the Real Property; 

ii. list the Real Property with a real estate brokerage on the multiple 

listing service in accordance with the marketing plan of the chosen 

real estate broker; and 
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iii. enter into an agreement of purchase and sale, subject to approval of 

the Court on a subsequent motion brought by the Receiver, with the 

successful purchaser. 

VI. PROFESSIONAL FEES AND DISBURSEMENTS 

21. Attached hereto as Appendix “8” is the Affidavit of Mukul Manchanda sworn June 

5, 2023, which incorporates by reference a copy of the Receiver’s time dockets 

pertaining to the receivership of 2314 to and including April 30, 2023, in the amount 

of $60,697.39 inclusive of disbursements and HST. This represents a total of 

149.10 hours at an average rate of $360.26 per hour before HST. 

22. Attached hereto as Appendix “9” to this First Report is the Affidavit of Jason 

DiFruscia, sworn June 5, 2023, which incorporates by reference a copy of the time 

dockets of the Receiver’s Counsel for the period to and including June 4, 2023, in 

the amount of $10,176.34 inclusive of disbursements and HST. 

23. The Receiver has reviewed the accounts of the Receiver’s Counsel and is of the 

view that all the work set out in these accounts was carried out and was necessary, 

that the hourly rates of the lawyers who worked on this matter were reasonable in 

light of the services required and that the services were carried out by lawyers with 

the appropriate level of experience. 

VII. FUNDING OF THE RECEIVERSHIP  

24. Pursuant to paragraph 21 of the Receivership Order, the Receiver is empowered 

to borrow by way of a revolving credit or otherwise, such monies from time to time 
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as it may considers necessary or desirable, provided that the outstanding principal 

amount does not exceed $300,000 (or such greater amount as this Court may by 

further Order authorize) at any time, at such rate or rates of interest as it deems 

advisable for such periods of time as it may arrange, for the purpose of funding the 

exercise of the powers and duties conferred upon the Receiver by the 

Receivership Order, including interim expenditures.  

25. In accordance with the above, the Receiver has borrowed $300,000 from TD to 

deal with the operational and environmental issues related to the Real Property. 

As at June 5, 2023, the Receiver has $228,373.02 in the receivership estate’s trust 

account which is mostly earmarked for payment of cost associated with: a) the 

remediation described under A&A’s Cleanup Proposal; and b) operational 

expenses for the next six months. In the event, the Receiver was required to 

borrow further funds to deal with unknown issues, it will not be able to borrow 

additional funds given the Receiver has already borrowed the maximum allowed 

under the Receivership Order. Accordingly, the Receiver is requesting that the 

Court increases the Receiver’s Borrowing Charge (as defined in the Receivership 

Order) from $300,000 to $400,000. 

VIII. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

AS AT JUNE 5, 2023 

26. Attached hereto as Appendix “10” is a copy of the Interim Statement of Receipts 

and Disbursements as at June 5, 2023 prepared by the Receiver. 
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IX. RECOMMENDATIONS 

27. The Receiver respectfully requests that this Honourable Court grant the relief 

sought in this First Report. 

All of which is respectfully submitted. 

Dated at Toronto, this 5th, day of June 2023 

 

msi Spergel inc., 
solely in its capacity as Court-appointed 
Receiver of 2314251 Ontario Inc. and not 
in any corporate or personal capacities 

 

Per: 

 

 

__________________________________ 

Mukul Manchanda, CPA, CIRP, LIT 
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I. APPOINTMENT AND BACKGROUND 

1. This report (the “First Report”) is filed by msi Spergel inc. (“Spergel”), in its 

capacity as the Court-appointed receiver (in such capacity, the “Receiver”) of 

2314251 Ontario Inc. (“2314” or the “Company”). 

2. 2314 is a Canadian owned, private corporation incorporated pursuant to the laws 

of the Province of Ontario. 

3. 2314 is the owner of the real property located at 26233 Highway 48, Sutton West, 

Ontario (the “Real Property”). 2314 operated an Esso Gas Station from the Real 

Property. The Company ceased operating the gas station (with the exception of 

limited operation of the convenience store) prior to the appointment of the 

Receiver. 

4. On October 27, 2022, The Toronto-Dominion Bank (“TD” or the “Bank”) moved by 

way of an application for appointment of a receiver. The Honourable Mr. Justice 

Osborne of the Ontario Superior Court of Justice (Commercial List) (the “Court”) 

issued an endorsement on October 27, 2022 (the “October Endorsement”) 

declining to appoint a receiver at that time, subject to the following terms: 

a) TD is entitled to immediately register an order on title to the Real Property; 

b) The Company shall remain current in all payment obligations to TD; 
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c) The Company shall remain current in all other obligations and covenants 

under the credit agreement, including without limitation all reporting 

requirements; and 

d) The individual Respondent Hafiz shall provide forthwith to TD all information 

and documentation TD may reasonably require relating to his properties in 

Bangladesh. 

Attached to this First Report as Appendix “1” is a copy of the October 

Endorsement. 

5. The October 27, 2023 endorsement stated that if any of the terms therein were 

defaulted on TD could seek the return of the Application and request the same 

relief.  

6. Sufficient information was not provided with respect to the properties in 

Bangladesh and TD returned the Application before the Court. On November 15, 

2022, Spergel was appointed as the Receiver of all of the assets, undertakings 

and properties of the Company, including the Real Property (collectively, the 

“Property”) by the Order of the Honourable Mr. Justice Osborne of the Ontario 

Superior Court of Justice (Commercial List) (the “Receivership Order”). Attached 

to this First Report as Appendices ”2” and “3”, respectively, are copies of the 

endorsement of Mr. Justice Osborne dated November 15, 2022 (the “November 

Endorsement”) and the Receivership Order. 
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7. The Receiver retained Harrison Pensa LLP (the “Receiver’s Counsel”) as its 

independent legal counsel. 

II. PURPOSE OF THIS FIRST REPORT AND DISCLAIMER 

8. The purpose of this First Report is to advise the Court as to the steps taken by the 

Receiver to date in these proceedings and to seek Orders from the Court, including 

a) approving this First Report and the actions and activities of the Receiver 

described herein; 

b) increasing the Receiver’s Borrowings Charge (as defined in the 

Receivership Order) from $300,000 to $400,000; 

c) authorizing the sales and marketing process in respect of the Real Property; 

d) authorizing the Receiver to take such steps as are necessary and 

appropriate to facilitate the Sales Process (as defined herein) and 

authorizing the Receiver to take all necessary actions to remediate, as is 

required, the environmental issues present at the Real Property; 

e) releasing and discharging the Receiver from any and all liability that the 

Receiver now has or may hereafter have by reason of, or in any way arising 

out of the environmental issues at the Real Property, save and except for 

any gross negligence or wilful misconduct on the Receiver’s part; 

f) approving the Receiver’s Interim Statement of Receipts and Disbursements 

as at June 5, 2023; and 
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g) approving the fees and disbursements of the Receiver to and including April 

30, 2023 and the fees and disbursements of the Receiver's Counsel to and 

including June 4, 2023. 

Disclaimer 

9. The Receiver will not assume responsibility or liability for losses incurred by the 

reader as a result of the circulation, publication, reproduction or use of this First 

Report for any other purpose than intended. 

10. In preparing this First Report, the Receiver has relied upon certain information 

found on site and/or provided to it by the management of the Company including, 

without limitation, past financial performance, and other financial information. The 

Receiver has not performed an audit or verification of such information for 

accuracy, completeness or compliance with Accounting Standards for Private 

Enterprises or International Financial Reporting Standards. Accordingly, the 

Receiver expresses no opinion or other forms of assurance with respect to such 

information. Future oriented financial information relied upon in this First Report is 

based on assumptions regarding future events, actual results achieved may vary 

from this information and these variations may be material. 

11. All references to dollars in this First Report are in Canadian currency unless 

otherwise noted. 
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III. RECEIVER’S ACTIVITIES 

12. A copy of the Receivership Order was provided to the Company. In addition, the    

Receiver prepared its statutory Notice and Statement of the Receiver in 

accordance with subsections 245(1) and 246(1) of the Bankruptcy and Insolvency 

Act (Canada) (“BIA”) and mailed same to all creditors known to the Receiver. 

13. Since the appointment of the Receiver on November 15, 2022, the Receiver 

directly or through the Receiver’s Counsel attended to the following: 

a) secured possession of the Real Property and to all necessary repairs where 

applicable; 

b) arranged for insurance on the Real Property and other assets; 

c) communicating with utility companies and arranging for continuation of 

supply; 

d) arranged for snow removal during the winter months; 

e) arranged for alarm service and regular site (at least three (3) times per 

week) inspections by a property manager engaged by the Receiver; 

f) communicated with former employees with respect to the Wage Earner 

Protection Program (“WEPP”) and other issues; 

g) communicated with the York Region with respect to its drinking water 

system directive and steps required at the Real Property with respect to 

same; 
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h) communicated with the Canada Revenue Agency (“CRA”); 

i) obtained two appraisals of the Real Property; and 

j) engaged the services of an environmental consultant to conduct a Phase II 

Environmental Assessment and a Soil and Groundwater Delineation 

Assessment which is discussed in greater detail below. 

IV. REAL PROPERTY 

14. As noted previously in this First Report, 2314 owns the Real Property. The 

Receiver retained the services of Antec Appraisal Group Inc. (“Antec”) and 

Wagner, Andrews & Kovacs Ltd. (“Wagner”) to provide an appraisal of the value 

of the Real Property. The Receiver also engaged the services of A&A 

Environmental Consultants Inc. (“A&A”) to prepare a Phase II Environmental 

Assessment Report related to the Real Property. 

15. On February 6, 2023, A&A provided a Phase II Environmental Site Assessment 

(“A&A’s Phase II Report”) for the Real Property. A&A’s Phase II Report 

discovered slight exceedances in both soil and groundwater samples and A&A 

recommended that a delineation assessment should be conducted to identify the 

extent of the identified impacts. Subsequently, the Receiver engaged A&A to 

conduct the delineation assessment. Attached to this First Report as Appendix 

“4” is a copy of the A&A Phase II Report. 

16. On March 22, 2023, A&A provided the Receiver with the delineation assessment 

report with respect to the Real Property (“A&A’s Delineation Report”). A&A’s 
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Delineation Report confirmed the contamination on site and indicated that the 

impacted area of the site appears localized to the northern area of the site. A&A 

further recommended a cleanup program to reduce the identified impacts to below 

applicable MECP guidelines. In addition, A&A recommended that all monitoring 

wells should be maintained in accordance with the provisions of Ontario Regulation 

903 including particular attention to ensuring surface casings are properly sealed 

and protected from damage due to winter maintenance. Attached to this First 

report as Appendix “5” is a copy of A&A’s Delineation Report. 

17. On March 24, 2023, A&A provided a quotation for the cleanup/remediation of the 

contaminated soil and groundwater at the Real Property (the “A&A Cleanup 

Proposal”). Attached to this First Report as Appendix “6” is a copy of the A&A 

Cleanup Proposal. Subsequent to receipt of the A&A Cleanup Proposal, the 

Receiver participated in multiple conversations with A&A regarding the scope of 

the work and the potential for fully remediating the Real Property. On April 4, 2023, 

the Receiver received an email from Dr. Ali Rasoul of A&A providing conclusions 

and recommendations to address the contamination at the Real Property. Attached 

to this First Report as Appendix “7” is a copy of the email from Dr. Ali Rasoul. 

18. The Receiver has discussed this issue with TD, the senior secured creditor of the 

Company. TD has advised that it is in support of carrying out the 

cleanup/remediation of the Real Property as outlined in the A&A Cleanup Proposal 

and has also advanced funds to the Receiver to fund the remediation and the 

Receiver issued a Receiver’s Certificate to TD with respect to the funding. 

Accordingly, the Receiver is seeking an order from the Court authorizing the 
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Receiver to take all necessary actions to remediate, as is required, the 

environmental issues present at the Real Property. 

V. PROPOSED SALES PROCESS 

19. Pursuant to paragraph 3(j) of the Receivership Order, the Receiver is empowered 

and authorized to, amongst other things, market any or all of the Property, 

including advertising and soliciting offers in respect of the Property or any part 

thereof and negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate. 

20. Accordingly, the Receiver is proposing that the following sale process be followed 

in relation to the Real Property (the “Sales Process”): 

a) the Receiver to complete the remediation of the Real Property as described 

in the A&A Cleanup Proposal; and 

b) Upon the successful completion of the remediation, the Receiver to: 

i. obtain marketing proposals from at least two (2) real estate 

brokerages to list and sell the Real Property; 

ii. list the Real Property with a real estate brokerage on the multiple 

listing service in accordance with the marketing plan of the chosen 

real estate broker; and 
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iii. enter into an agreement of purchase and sale, subject to approval of 

the Court on a subsequent motion brought by the Receiver, with the 

successful purchaser. 

VI. PROFESSIONAL FEES AND DISBURSEMENTS 

21. Attached hereto as Appendix “8” is the Affidavit of Mukul Manchanda sworn June 

5, 2023, which incorporates by reference a copy of the Receiver’s time dockets 

pertaining to the receivership of 2314 to and including April 30, 2023, in the amount 

of $60,697.39 inclusive of disbursements and HST. This represents a total of 

149.10 hours at an average rate of $360.26 per hour before HST. 

22. Attached hereto as Appendix “9” to this First Report is the Affidavit of Jason 

DiFruscia, sworn June 5, 2023, which incorporates by reference a copy of the time 

dockets of the Receiver’s Counsel for the period to and including June 4, 2023, in 

the amount of $10,176.34 inclusive of disbursements and HST. 

23. The Receiver has reviewed the accounts of the Receiver’s Counsel and is of the 

view that all the work set out in these accounts was carried out and was necessary, 

that the hourly rates of the lawyers who worked on this matter were reasonable in 

light of the services required and that the services were carried out by lawyers with 

the appropriate level of experience. 

VII. FUNDING OF THE RECEIVERSHIP  

24. Pursuant to paragraph 21 of the Receivership Order, the Receiver is empowered 

to borrow by way of a revolving credit or otherwise, such monies from time to time 
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as it may considers necessary or desirable, provided that the outstanding principal 

amount does not exceed $300,000 (or such greater amount as this Court may by 

further Order authorize) at any time, at such rate or rates of interest as it deems 

advisable for such periods of time as it may arrange, for the purpose of funding the 

exercise of the powers and duties conferred upon the Receiver by the 

Receivership Order, including interim expenditures.  

25. In accordance with the above, the Receiver has borrowed $300,000 from TD to 

deal with the operational and environmental issues related to the Real Property. 

As at June 5, 2023, the Receiver has $228,373.02 in the receivership estate’s trust 

account which is mostly earmarked for payment of cost associated with: a) the 

remediation described under A&A’s Cleanup Proposal; and b) operational 

expenses for the next six months. In the event, the Receiver was required to 

borrow further funds to deal with unknown issues, it will not be able to borrow 

additional funds given the Receiver has already borrowed the maximum allowed 

under the Receivership Order. Accordingly, the Receiver is requesting that the 

Court increases the Receiver’s Borrowing Charge (as defined in the Receivership 

Order) from $300,000 to $400,000. 

VIII. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

AS AT JUNE 5, 2023 

26. Attached hereto as Appendix “10” is a copy of the Interim Statement of Receipts 

and Disbursements as at June 5, 2023 prepared by the Receiver. 
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IX. RECOMMENDATIONS 

27. The Receiver respectfully requests that this Honourable Court grant the relief 

sought in this First Report. 

All of which is respectfully submitted. 

Dated at Toronto, this 5th, day of June 2023 

 

msi Spergel inc., 
solely in its capacity as Court-appointed 
Receiver of 2314251 Ontario Inc. and not 
in any corporate or personal capacities 

 

Per: 

 

 

__________________________________ 

Mukul Manchanda, CPA, CIRP, LIT 

 
 
 

31

E31E31

E31E31

DocuSign Envelope ID: 40C41995-C5B4-49DC-8D9A-B831829594D9

99



Court File No. CV-22-00685439-00CL
THE TORONTO-DOMINION BANK 2314251 ONTARIO INC. et al.

- and -

Applicant Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceedings commenced at Toronto

AMENDED MOTION RECORD OF THE
RESPONDENTS

(of the Respondent’s to discharge the Receiver)

RosensteinLaw Professional Corporation
5255 Yonge Street, Suite 1300
Toronto, Ontario M2N 6P4

Jonathan Rosenstein (LSO #44914G)
jrosenstein@rosensteinlaw.ca
Tel: (416) 639-2123
Fax: (647) 827-0424

Lawyer for the Respondents

mailto:jrosenstein@rosensteinlaw.ca

	Amended Motion Record of the Respondents
	Index
	1 - Amended Notice of Motion
	2 - Affidavit - Afreen Hafiz
	A - Email exchange
	B - Parkland Agreement
	C - Parkland Balance
	D - Receiver's Report - 1st
	E - Frymer Letter

	3 - First Report of the Receiver


SERVICE LIST



HARRISON PENSA LLP 

Barristers & Solicitors 

130 Dufferin Avenue, Suite 1101 

London, ON N6A 5R2 



Timothy C. Hogan (LSO #36553S) 

Melinda Vine (LSO #53612R) 



Tel: (519) 679-9660 

Fax: (519) 667-3362 

Email:  thogan@harrisonpensa.com

mvine@harrisonpensa.com 





Lawyers for the Receiver, 

msi Spergel inc.





AIRD & BERLIS LLP

Barristers & Solicitors  

Brookfield Place  

181 Bay Street, Suite 1800  

Toronto, ON M5J 2T9  



Kyle Plunkett (LSO #61044N)  

Tel: 416-865-3406  

Fax: 416-863-1515 

Email: kplunkett@airdberlis.com 

D. Robb English (LSO #19862F) 

Tel: 416-865-4748  

Fax: 416-863-1515  

Email: renglish@airdberlis.com 



Lawyers for the Applicant, The Toronto-Dominion Bank  





MINISTRY OF THE ENVIRONMENT,  

CONSERVATION AND PARKS  

8th Floor, 5775 Yong Street  

Toronto, ON M2M 4J1  



Attention: Norm Rankin  

Email: norm.rankin@ontario.ca 

Telephone: 416-712-4398  



 0135bcac035d4c5684543a83114259b4-3	 





CANADA REVENUE AGENCY 

c/o Department of Justice  

Ontario Regional Office  

120 Adelaide St. W., Suite 400  

Toronto, ON M5H 1T1  

Attention: Rakhee Bhandari  

Tel: 416-952-8563  

Email: rakhee.bhandari@justice.gc.ca 





HIS MAJESTY THE KING IN RIGHT  

OF ONTARIO AS REPRESENTED BY  

THE MINISTRY OF FINANCE  

Revenue Collections Branch – Insolvency Unit  

33 King Street W., P.O. Box 627  

Oshawa, ON L1H 8H5  

Email: insolvency.unit@ontario.ca 



PARKLAND CORPORATION

#1800, 240 – 4th Avenue SW

Calgary, AB  T2P 4H4



Legal Services Department: 

6302, 333-96 Avenue NE

Calgary, AB T3K 0S3

Tel: (403) 357-6400

Fax: (403) 567-2599

Email: info@parkland.ca



