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Court File No. CV-18-597299-00CL 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
Commercial List 

 
B E T W E E N: 
 
 
 

BANK OF MONTREAL 
Applicant 

 
- and - 

 
BOBCAYGEON SHORES DEVELOPMENTS LTD. 

 
Respondent 

 
APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990. C. C-43 

 

NOTICE OF MOTION 
(returnable June 28, 2019) 

 
msi Spergel inc., in its capacity as court-appointed receiver (the “Receiver”) of 

Bobcaygeon Shores Developments Ltd. (“Bobcaygeon”), will make a motion to a judge of the 

Commercial List on June 28, 2019 at 10:00 a.m., or as soon after that time as the motion can be 

heard at the court house at 330 University Avenue, 8th Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The Motion is to be heard  

[  ] in writing under subrule 37.12.1(1); 

[  ] in writing as an opposed motion under subrule 37.12.1(4); 

[X] orally. 
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THE MOTION IS FOR 

(a) an Order substantially in the form attached to the Motion Record at Tab 3 (the 

“Approval and Vesting Order”):

(i) validating service and notice of this motion and if necessary, abridging the 

time for service and filing of this notice of motion and the motion record and 

dispensing with further service thereof;

(ii) approving the transaction (the “Transaction”) contemplated by the asset 

purchase agreement between the Receiver and 2696948 Ontario Inc.  (the 

“Purchaser”) entered into as of May 29, 2019, as may be amended or 

supplemented (the “Purchase Agreement”);

(iii) upon the delivery of a Receiver’s Certificate (the “Receiver’s Sale 

Certificate”) to the Purchaser, vesting all of Bobcaygeon’s rights, title and 

interest in and to the Purchased Assets (as defined in the Purchase 

Agreement) in the Purchaser, free and clear of and from all Claims (as 

defined in the Approval and Vesting Order), and ordering that all of the 

Encumbrances (as defined in the Approval and Vesting Order) affecting or 

relating to the Purchased Assets be expunged and discharged as against 

the Purchased Assets other than the Permitted Encumbrances (as defined 

in the Purchase Agreement);

(iv) ordering that for the purposes of determining the nature and priority of the 

Claims, the net proceeds from the sale of the Purchased Assets (the “Net 

Proceeds”) shall stand in the place and stead of the Purchased Assets, 

and that from and after delivery of the Receiver’s Sale Certificate, all 

Claims and Encumbrances shall attach to the Net Proceeds from the sale 

of the Purchased Assets with the same priority as they had with respect to 

the Purchased Assets immediately prior to the sale as if the Purchased
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Assets had not been sold and remained in the possession or control of the 

person having that possession or control immediately prior to the sale; 

(b) an Order substantially in the form attached to the Motion Record at Tab 4 (the “Discharge

Order”):

(i) authorizing and directing the Receiver to distribute the proceeds from the

Transaction as outlined in the First Report;

(ii) declaring that Confidential Appendices “1-5” to the First and Final Report

of the Receiver, dated June 18, 2019 (the “First Report”) be and are

hereby sealed and shall be treated as confidential until the filing of the

Receiver’s Sale Certificate;

(iii) approving the First Report;

(iv) approving the Receiver’s interim statement of receipts and disbursements

as at June 7, 2019 attached as Appendix “10” to the First Report;

(v) approving the fees and disbursements of the Receiver and its counsel,

Brauti Thorning LLP, for services rendered as particularized in the First

Report and the affidavits of Philip Gennis, sworn June 14, 2019, and

Christel Paul, sworn June 18, 2019 (together, the “Fee Affidavits”);

(vi) discharging the Receiver upon the filing of a Receiver’s certificate (the

“Receiver’s Discharge Certificate”);

(vii) directing the Receiver to file with the Court a copy of the Receiver’s Sale

Certificate and Receiver’s Discharge Certificate forthwith after delivery

thereof; and

(c) such further and other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:  

Background 

(a) On application by the Bank of Montreal (“BMO”), msi Spergel Inc. was appointed 

receiver of Bobcaygeon pursuant to the Order of Mr. Justice Wilton-Siegel made 

on May 30, 2018.   

(b) Bobcaygeon is an Ontario corporation whose principal asset is the real property 

bearing PIN 63137-0001 (LT) and described as PCL 14-1 SEC C10-VER; PT LT 

14 CON 10 VERULAM PT 1 57R8056; KAWARTHA LAKES (the “Property”).   

(c) The Property was subject to a draft plan approval as of the date of the Receiver’s 

appointment.  However, the draft plan approval expired December 31, 2018 and 

was not renewed by the City of Kawartha Lakes. 

(d) The Receiver has marketed and sold the Purchased Assets (as defined in the 

Purchase Agreement) and entered into the Purchase Agreement, subject to Court 

approval. 

Sale Process 

(e) The Receiver retained CBRE Limited (“CBRE”) to develop and implement a 

marketing and sales process to solicit offers for and maximize the value of the 

Property (the “First Sales Process”). 

(f) CBRE created a data room that contained sales and marketing materials that were 

available online and were emailed to numerous prospective purchasers.  These 

marketing efforts elicited several enquiries and the execution of several 

confidentiality agreements.  The First Sales Process resulted in two offers. 

(g) Although the Receiver accepted an offer from a bidder in the First Sales Process, 

the offer was ultimately withdrawn by the bidder in December 2018.  At that time, 
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the Receiver and CBRE decided to suspend the listing of the Property until the 

spring of 2019. 

(h) Thereafter, on or about April 12, 2019, the Receiver entered into a revised listing 

agreement for the Property with CBRE. 

(i) CBRE again created a data room that contained sales and marketing materials 

that were available online and were emailed to prospective purchasers (the 

“Second Sales Process”).  

(j) As a result of these marketing efforts, the Receiver obtained five offers for the 

Property. 

(k) On or about May 29, 2019, the Receiver accepted the offer from the Purchaser that 

resulted in the Purchase Agreement. 

(l) The Receiver is seeking the Approval and Vesting Order in respect of the 

Transaction contemplated by the Purchase Agreement. 

(m) It is a condition of the Purchase Agreement that the Receiver obtain the Approval 

and Vesting Order. 

Sealing Order 

(n) To protect the Receiver’s ability to negotiate with other parties if the Transaction 

does not close as intended, the Receiver is requesting that Confidential 

Appendices “1-5” to the First Report be sealed until the Receiver files the 

Receiver’s Sale Certificate. 
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Proposed Distribution 

(o) As of July 10, 2019, Bobcaygeon is projected to be indebted to BMO in the amount 

of $1,235,908.63. 

(p) The Receiver has obtained a legal opinion from its independent legal counsel 

stating that, subject to the usual qualifications and assumptions, BMO’s security 

with respect to Bobcaygeon’s indebtedness to BMO is valid and enforceable. 

(q) From the sales proceeds, the Receiver proposes to make the following payments: 

(i) to any creditors with valid encumbrances ranking in priority to the security 

held by BMO against the Property; 

(ii) the Receiver’s borrowings;  

(iii) the fees and disbursements of the Receiver and its counsel both to date 

and accrued to completion of the receivership proceedings; 

(iv) the commission payable to CBRE;  

(v) the amount due to BMO accrued to the date of payout; and 

(vi) once any amounts owing to CRA on account of priority claims and to 

any unsecured creditors, if any, have been determined and 

quantified by the Receiver using reasonable efforts and upon 

completion of the administration of the receivership estate, any 

surplus amounts remaining in the estate to the Debtor. 
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Discharge 

(r) Other than the distributions outlined herein, the Receiver has completed its 

mandate and there are no remaining matters that require its attention.  As such, 

the Receiver seeks approval of the final accounts of the Receiver and its counsel 

(including its fees and the fees of its counsel accrued to the date the Receiver files 

the Receiver’s Discharge Certificate), including its fees and its counsels fees) and 

the discharge and release of the Receiver upon the filing of the Receiver’s 

Discharge Certificate so that this administration may be concluded. 

(s) Sections 243 and 246 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 

as amended. 

(t) Section 137(2) of the Courts of Justice Act, R.S.O., c. C.43, as amended. 

(u) Rules 1.02, 2.03, 3.02, 37, and 41.06 of the Rules of Civil Procedure, R.R.O 1990, 

Reg 194, as amended. 

(v) Such further and other grounds as counsel may advise and This Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

(a) the First Report; 

(b) such other material as counsel may advise and this Honourable Court may permit. 

June 18, 2019 BRAUTI THORNING LLP 
161 Bay Street, Suite 2900 
Toronto, ON M5J 2S1 
 
Steven Weisz LSO #: 32102C 
Tel: 416.304.6522 
sweisz@btlegal.ca 
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BETWEEN: 

Court File No. CV-18-597299-00CL 

ONTARIO 

SUP ERIOR CO URT OF JUSTI C E
(COMMERCIAL LIST) 

BANK OF MONTREAL 

- and-

BOB CAYGEONSHORES DEVELOPMENTSL T D. 

FIRST AND FINAL REPORT OF MSI SP ERGEL INC. 

Applicant 

Respondent 

IN I TS CAPA CI TY AS COURT-APPOINT E D  RE C EIVER AND MANA GER 
OF 

BOB CAYGEONSHORES DEVELOPMENTSL T D. 

June 14, 2019 
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Court File No. CV-18-597299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

FRIDAY, THE 28  

DAY OF JUNE, 2018 

 

B E T W E E N:   

BANK OF MONTREAL 

Applicant 

- and – 

BOBCAYGEON SHORES DEVELOPMENTS LTD. 

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, and Section 101 of the Courts of Justice Act, R.S.O. 1990. c. C-43 

 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by msi Spergel Inc. in its capacity as the Court-appointed 

receiver (the "Receiver") of the undertaking, property and assets of Bobcaygeon Shores 

Developments Ltd. (the "Debtor") for an order approving the sale transaction (the 

"Transaction") contemplated by an agreement of purchase and sale (the "Sale Agreement") 

between the Receiver and 2692648 Ontario Inc. (the "Purchaser") dated May 29, 2019 and 

appended to the First and Final Report of the Receiver dated June 18, 2019 (the "Report"), and 

vesting in the Purchaser, the Debtor’s right, title and interest in and to all of the Purchased Assets  
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(as defined in the Sale Agreement), was heard this day at 330 University Avenue, Toronto, 

Ontario. 

ON READING the Report and on hearing the submissions of counsel for the Receiver, 

and other parties listed on the counsel slip, no one appearing for any other person on the service 

list, although properly served as appears from the affidavit of Christel Paul sworn June , 2019 

filed:  

1. THIS COURT ORDERS AND DECLARES that the time for service and filing of the 

notice of motion and the motion record herein is hereby abridged, to the extent necessary, and 

validated such that sufficient notice as this notice has been provided to all interested parties and 

this Motion is property returnable today and hereby dispenses with further service thereof.  

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, 

with such minor amendments as the Receiver may deem necessary.  The Receiver is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Purchased Assets to the Purchaser. 

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the 

"Receiver's Certificate"), all of the Debtor's right, title and interest in and to the Purchased 

Assets including those listed on Schedule “B” hereto shall vest absolutely in the Purchaser, free 

and clear of and from any and all security interests (whether contractual, statutory, or otherwise), 

hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), 
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liens, executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise 

(collectively, the "Claims") including, without limiting the generality of the foregoing:  (i) any 

encumbrances or charges created by the Order of the Honourable Justice Wilton-Siegel dated 

May 30, 2018; (ii) all charges, security interests or claims evidenced by registrations pursuant to 

the Personal Property Security Act (Ontario) or any other personal property registry system; and 

(iii) those Claims listed on Schedule “C” hereto (all of which are collectively referred to as the 

"Encumbrances", which term shall not include the permitted encumbrances, easements and 

restrictive covenants listed on Schedule “D”) and, for greater certainty, this Court orders that all 

of the Encumbrances affecting or relating to the Purchased Assets are hereby expunged and 

discharged as against the Purchased Assets. 

4. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Lindsay (No. 57) (the “Land Registry Office”) of an Application for 

Vesting Order in the form prescribed by the Land Titles Act and/or the Land Registration 

Reform Act, or alternatively, upon presentation of a copy of this Order and the Receiver’s 

Certificate to the Land Registry Office, the Land Registrar is hereby directed to 

 (a) transfer and register the Purchaser as the owner of the property described Schedule 

"B" hereto (the "Real Property") in fee simple; and 

(b) discharge, release delete and expunge all Claims and Encumbrances, including those 

Claims listed on Schedule "C" hereto (except for greater certainty, the Permitted 

Encumbrances listed on Schedule "D" hereto) against title to the Purchased Assets. 
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5. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all 

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets 

with the same priority as they had with respect to the Purchased Assets immediately prior to the 

sale, as if the Purchased Assets had not been sold and remained in the possession or control of 

the person having that possession or control immediately prior to the sale. 

6. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver's Certificate, forthwith after delivery thereof. 

7. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or 

voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant 

to any applicable federal or provincial legislation. 
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8. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

 

       ____________________________________ 
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Schedule “A” – Form of Receiver’s Certificate 

 

Court File No. CV-18-597299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

BANK OF MONTREAL 

Applicant 

- and – 

BOBCAYGEON SHORES DEVELOPMENTS LTD. 

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, and Section 101 of the Courts of Justice Act, R.S.O. 1990. c. C-43 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Wilton-Siegel of the Ontario Superior 

Court of Justice (the "Court") dated May 30, 2018, msi Spergel Inc. was appointed as the 

receiver (the "Receiver") of the undertaking, property and assets of Bobcaygeon Shores 

Developments Ltd. (the “Debtor”).  

B. Pursuant to an Order of the Court dated June 28, 2019, the Court approved the agreement 

of purchase and sale made as of May 29, 2019 (the "Sale Agreement") between the Receiver 

and 2696948 Ontario Inc. (the "Purchaser") and provided for the vesting in the Purchaser of the 

Debtor’s right, title and interest in and to the Purchased Assets, which vesting is to be effective 

with respect to the Purchased Assets upon the delivery by the Receiver to the Purchaser of a 
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certificate confirming (i) the payment by the Purchaser of the Purchase Price for the Purchased 

Assets; (ii) that the conditions to Closing as set out in section ● of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and (iii) the Transaction has been 

completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the Purchase Price for the 

Purchased Assets payable on the Closing Date pursuant to the Sale Agreement; 

2. The conditions to Closing as set out in section ● of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 msi Spergel Inc., in its capacity as Court-
Appointed Receiver of the undertaking, 
property and assets of Bobcaygeon Shores 
Developments Ltd., and not in its personal 
capacity 

  Per:  
   Name: Philip H. Gennis 
   Title:  
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Schedule B – Purchased Assets 

PCL 14-1 SEC C10-VER; PT LOT 14 CON 10 VERULAM PT 1 57R8059, KAWARTHA LAKES 
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Schedule C – Claims to be deleted and expunged from title to Real Property 

1. Instrument No. LT17451, being a charge registered on July 29, 2005 from Bobcaygeon Shores 
Developments Ltd. to Bank of Montreal. 
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Schedule D – Permitted Encumbrances, Easements and Restrictive Covenants 

related to the Real Property  

(unaffected by the Vesting Order) 

 

1. Instrument No. R357145 being a Cert First Regn LT registered on December 9, 1998 

2. Instrument No. R57R8056 being a Plan Reference registered on December 9, 1998 
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Court File No. CV-18-597299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

FRIDAY, THE 28th 

DAY OF JUNE, 2019 

 

B E T W E E N: 
 
 
 

BANK OF MONTREAL 
Applicant 

 
- and - 

 
BOBCAYGEON SHORES DEVELOPMENTS LTD. 

 
Respondent 

 
APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, and 

Section 101 of the Courts of Justice Act, R.S.O. 1990. c. C-43 

FEE APPROVAL, DISTRIBUTION AND DISCHARGE ORDER 

THIS MOTION, made by msi Spergel inc. (“Spergel”) in its capacity as the Court-

Appointed receiver and manager (the "Receiver") of the undertaking, property and assets of 

Bobcaygeon Shores Developments Ltd. (the "Debtor") for an order (i) approving the activities of 

the Receiver as set out in the First and Final Report of the Receiver, dated June 18, 2019 (the 

“First Report”); (ii) approving the fees and disbursements of the Receiver and its counsel; (iii) 

approving the distribution of the sale proceeds as described in the First Report; and (iv) 

discharging Spergel as Receiver of the Debtor; was heard this day at 330 University Avenue, 

Toronto, Ontario. 
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ON READING the Report and the affidavits of the Receiver and its counsel as to fees 

(the “Fee Affidavits”) and on hearing the submissions of counsel for the Receiver and counsel 

for Bank of Montreal, no one appearing for any other person on the service list, although 

properly served as appears from the affidavit of Christel Paul sworn June ___, 2019, filed:  

1. THIS COURT ORDERS that the activities of the Receiver, as set out in the First Report, 

are hereby approved. 

2. THIS COURT ORDERS that the interim statement of receipts and disbursements of the 

Receiver attached as Appendix “10” to the First Report is hereby approved. 

3. THIS COURT ORDERS that the fees and disbursements of the Receiver and its 

counsel, as set out in the First Report and the Fee Affidavits, are hereby approved. 

4. THIS COURT ORDERS that the following distributions be and are hereby approved and 

the Receiver is authorized to make the following distributions (the “Distributions”): 

(a) any amounts owed by the Debtor to creditors with valid encumbrances ranking in
priority to the security held by the Bank of Montreal (“BMO”) against the property
bearing PIN 63137-0001 (LT) (legally described as PCL 14-1 SEC C10-VER; PT
LT 14 CON 10 VERULAM PT 1 57R8056; KAWARTHA LAKES) so as to satisfy
such amounts;

(b) any amounts owed on account of the Receiver’s borrowings;

(c) any amounts owed to the Receiver and counsel for the Receiver on account of
their fees and disbursements incurred as of the date of this Order and accrued to
the date the Receiver files the Receiver’s Certificate defined in paragraph 6 of
this Order;

(d) any commission amount owed to CBRE Limited pursuant to the terms of the
revised listing agreement between the Receiver and CBRE, dated April 12, 2019;

(e) all amounts due to BMO as of the date the Debtor’s indebtedness to BMO is
repaid; and

(f) once any amounts owing to CRA on account of priority claims and to any
unsecured creditors, if any, have been determined and quantified by the
Receiver using reasonable efforts and upon completion of the administration of
the receivership estate, any surplus amounts remaining in the estate to the
Debtor.
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5. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings; 

(b) any application for a bankruptcy order now or hereafter issued pursuant to the 
Bankruptcy and Insolvency Act (Canada) (the “BIA”) in respect of the Debtor or 
any part thereof and any bankruptcy order issued pursuant to any such 
applications; and 

(c) any assignment in bankruptcy made in respect of the Debtor or any part thereof; 

the Distributions shall be binding on any trustee in bankruptcy that may be appointed in respect 

of the Debtor and shall not be void or voidable by creditors of the Debtor, nor shall it constitute 

nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer at 

undervalue, or other reviewable transaction under the BIA or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to 

any applicable federal or provincial legislation and shall, upon the receipt thereof by the 

individuals and entities listed in paragraph 4 of this Order, be free of all claims, liens, security 

interests, charges or encumbrances granted by or relating to the Debtor. 

6. THIS COURT ORDERS that upon payment of the amounts set out in paragraph 4 

hereof, and upon the Receiver filing a certificate certifying that it has completed the other 

activities described in the First Report, the Receiver shall be discharged as Receiver of the 

undertaking, property and assets of the Debtor, provided however that notwithstanding its 

discharge herein (a) the Receiver shall remain Receiver for the performance of such incidental 

duties as may be required to complete the administration of the receivership herein, and (b) the 

Receiver shall continue to have the benefits of the provisions of all Orders made in this 

proceeding, including all approvals, protections and stays of proceedings in favour of Spergel, in 

its capacity as Receiver. 

7. THIS COURT ORDERS AND DECLARES that Spergel is hereby released and 

discharged from any and all liability that Spergel now has or may hereafter have by reason of, or 

in any way arising out of, the acts or omissions of Spergel while acting in its capacity as 

187



Receiver herein, save and except for any gross negligence or wilful misconduct on the 

Receiver’s part.  Without limiting the generality of the foregoing, Spergel is hereby forever 

released and discharged from any and all liability relating to matters that were raised or which 

would have been raised, in the within receivership proceedings, save and except for any gross 

negligence or wilful misconduct on the Receiver’s part. 

      

 ____________________________________ 
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Schedule A – Form of Receiver’s Certificate 

 

Court File No. CV-18-597299-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

B E T W E E N: 
 
 
 

BANK OF MONTREAL 
Applicant 

 
- and - 

 
BOBCAYGEON SHORES DEVELOPMENTS LTD. 

 
Respondent 

 
APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, and 

Section 101 of the Courts of Justice Act, R.S.O. 1990. c. C-43 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Mr. Justice Wilton-Siegel of the Ontario Superior 

Court of Justice (the "Court") dated May 30, 2018, msi Spergel inc. (“Spergel”) was appointed 

as the receiver (the "Receiver") of the undertaking, property and assets of Bobcaygeon Shores 

Developments Ltd. (the “Debtor”).  

B. Pursuant to an Order of the Court dated June 28, 2019 (the “Discharge Order”), 

Spergel was discharged as Receiver of the assets, undertakings and properties of the Debtor 

effective upon paying the amounts set out in paragraph 4 of the Discharge Order and the 

Receiver filing with the Court a certificate confirming that the Receiver has completed the other 

activities described in the First Report. 
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C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out 

in the Discharge Order. 

THE RECEIVER CERTIFIES that in accordance with paragraph 6 of the Discharge Order, the 

Receiver has paid the amounts set out in paragraph 4 of the Discharge Order and the Receiver 

has completed all other activities described in the First Report. 

This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 msi Spergel inc., in its capacity as Court- 
Appointed Receiver of the undertaking, 
property and assets of Bobcaygeon Shores 
Developments Inc., and not in its personal 
capacity 

  Per:  
   Name:  
   Title:  
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BANK OF MONTREAL and BOBCAYGEON SHORES DEVELOPMENTS LTD. 
Applicant  Respondent 

 
 Court File No. CV-18-597299-00CL 

 

 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 

 
PROCEEDING COMMENCED AT 

TORONTO 
 

 
FEE APPROVAL, DISTRIBUTION AND DISCHARGE 

ORDER 

  
 
BRAUTI THORNING LLP 
161 Bay Street, Suite 2900 
Toronto, ON M5J 2S1 
 
Steven Weisz LSO #: 32102C 
Tel: 416.304.6522 
Fax: 416.362.8410 
sweisz@btlegal.ca 

Lawyers to msi Spergel inc., in its capacity as Court-
Appointed Receiver of Bobcaygeon Shores Developments 
Ltd. 
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BANK OF MONTREAL and BOBCAYGEON SHORES DEVELOPMENTS LTD. 
Applicant  Respondent 

 Court File No. CV-18-597299-00CL 
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PROCEEDING COMMENCED AT 

TORONTO 
 

 MOTION RECORD 

  
 
BRAUTI THORNING LLP 
161 Bay Street, Suite 2900 
Toronto, ON M5J 2S1 
 
Steven Weisz LSO #: 32102C 
Tel: 416.304.6522 
Fax: 416.362.8410 
sweisz@btlegal.ca 

Lawyers to msi Spergel inc., in its capacity as Court-
Appointed receiver of Bobcaygeon Shores Developments 
Ltd. 
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	THE GROUNDS FOR THE MOTION ARE:
	Background
	(a) On application by the Bank of Montreal (“BMO”), msi Spergel Inc. was appointed receiver of Bobcaygeon pursuant to the Order of Mr. Justice Wilton-Siegel made on May 30, 2018.
	(b) Bobcaygeon is an Ontario corporation whose principal asset is the real property bearing PIN 63137-0001 (LT) and described as PCL 14-1 SEC C10-VER; PT LT 14 CON 10 VERULAM PT 1 57R8056; KAWARTHA LAKES (the “Property”).
	(c) The Property was subject to a draft plan approval as of the date of the Receiver’s appointment.  However, the draft plan approval expired December 31, 2018 and was not renewed by the City of Kawartha Lakes.
	(d) The Receiver has marketed and sold the Purchased Assets (as defined in the Purchase Agreement) and entered into the Purchase Agreement, subject to Court approval.
	Sale Process
	(e) The Receiver retained CBRE Limited (“CBRE”) to develop and implement a marketing and sales process to solicit offers for and maximize the value of the Property (the “First Sales Process”).
	(f) CBRE created a data room that contained sales and marketing materials that were available online and were emailed to numerous prospective purchasers.  These marketing efforts elicited several enquiries and the execution of several confidentiality ...
	(g) Although the Receiver accepted an offer from a bidder in the First Sales Process, the offer was ultimately withdrawn by the bidder in December 2018.  At that time, the Receiver and CBRE decided to suspend the listing of the Property until the spri...
	(h) Thereafter, on or about April 12, 2019, the Receiver entered into a revised listing agreement for the Property with CBRE.
	(i) CBRE again created a data room that contained sales and marketing materials that were available online and were emailed to prospective purchasers (the “Second Sales Process”).
	(j) As a result of these marketing efforts, the Receiver obtained five offers for the Property.
	(k) On or about May 29, 2019, the Receiver accepted the offer from the Purchaser that resulted in the Purchase Agreement.
	(l) The Receiver is seeking the Approval and Vesting Order in respect of the Transaction contemplated by the Purchase Agreement.
	(m) It is a condition of the Purchase Agreement that the Receiver obtain the Approval and Vesting Order.
	Sealing Order
	(n) To protect the Receiver’s ability to negotiate with other parties if the Transaction does not close as intended, the Receiver is requesting that Confidential Appendices “1-5” to the First Report be sealed until the Receiver files the Receiver’s Sa...
	Proposed Distribution
	(o) As of July 10, 2019, Bobcaygeon is projected to be indebted to BMO in the amount of $1,235,908.63.
	(p) The Receiver has obtained a legal opinion from its independent legal counsel stating that, subject to the usual qualifications and assumptions, BMO’s security with respect to Bobcaygeon’s indebtedness to BMO is valid and enforceable.
	(q) From the sales proceeds, the Receiver proposes to make the following payments:
	(i) to any creditors with valid encumbrances ranking in priority to the security held by BMO against the Property;
	(ii) the Receiver’s borrowings;
	(iii) the fees and disbursements of the Receiver and its counsel both to date and accrued to completion of the receivership proceedings;
	(iv) the commission payable to CBRE;
	(v) the amount due to BMO accrued to the date of payout; and
	(vi) once any amounts owing to CRA on account of priority claims and to any unsecured creditors, if any, have been determined and quantified by the Receiver using reasonable efforts and upon completion of the administration of the receivership estate,...
	Discharge
	(r) Other than the distributions outlined herein, the Receiver has completed its mandate and there are no remaining matters that require its attention.  As such, the Receiver seeks approval of the final accounts of the Receiver and its counsel (includ...
	(s) Sections 243 and 246 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.
	(t) Section 137(2) of the Courts of Justice Act, R.S.O., c. C.43, as amended.
	(u) Rules 1.02, 2.03, 3.02, 37, and 41.06 of the Rules of Civil Procedure, R.R.O 1990, Reg 194, as amended.
	(v) Such further and other grounds as counsel may advise and This Honourable Court may permit.
	(a) the First Report;
	(b) such other material as counsel may advise and this Honourable Court may permit.
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	1. THIS COURT ORDERS that the activities of the Receiver, as set out in the First Report, are hereby approved.
	2. THIS COURT ORDERS that the interim statement of receipts and disbursements of the Receiver attached as Appendix “10” to the First Report is hereby approved.
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	5. THIS COURT ORDERS that, notwithstanding:
	(a) the pendency of these proceedings;
	(b) any application for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act (Canada) (the “BIA”) in respect of the Debtor or any part thereof and any bankruptcy order issued pursuant to any such applications; and
	(c) any assignment in bankruptcy made in respect of the Debtor or any part thereof;
	the Distributions shall be binding on any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent preference, assignmen...

	6. THIS COURT ORDERS that upon payment of the amounts set out in paragraph 4 hereof, and upon the Receiver filing a certificate certifying that it has completed the other activities described in the First Report, the Receiver shall be discharged as Re...
	7. THIS COURT ORDERS AND DECLARES that Spergel is hereby released and discharged from any and all liability that Spergel now has or may hereafter have by reason of, or in any way arising out of, the acts or omissions of Spergel while acting in its cap...
	BRAUTI THORNING LLP
	161 Bay Street, Suite 2900
	Toronto, ON M5J 2S1
	Steven Weisz LSO #: 32102C
	Tel: 416.304.6522
	Fax: 416.362.8410
	sweisz@btlegal.ca
	Lawyers to msi Spergel inc., in its capacity as Court-Appointed Receiver of Bobcaygeon Shores Developments Ltd.

	ADPB6F5.tmp
	1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with such minor amendments as the Receiver may deem necessary.  The Receiver is hereb...
	2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the "Receiver's Certificate"), all of the Debtor's right, title and interest in and to the...
	3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the Land Titles Division of Lindsay (No. 57) (the “Land Registry Office”) of an Application for Vesting Order in the form prescribed by the Land Titles Act and/or the Land...
	(a) transfer and register the Purchaser as the owner of the property described Schedule "B" hereto (the "Real Property") in fee simple; and
	(b) discharge, release delete and expunge all Claims and Encumbrances, including those Claims listed on Schedule "C" hereto (except for greater certainty, the Permitted Encumbrances listed on Schedule "D" hereto) against title to the Purchased Assets.
	4. THIS COURT ORDERS that for the purposes of determining the nature and priority of Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead of the Purchased Assets, and that from and after the delivery of the...
	5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the Receiver's Certificate, forthwith after delivery thereof.
	6. THIS COURT ORDERS that, notwithstanding:
	(a) the pendency of these proceedings;
	(b) any applications for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any bankruptcy order issued pursuant to any such applications; and
	(c) any assignment in bankruptcy made in respect of the Debtor;

	the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or voidable by creditors of the Debtor, nor shall it constit...
	7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative body having jurisdiction in Canada or in the United States to give effect to this Order and to assist the Receiver and its agents in carrying ou...
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